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Ik  pfesentingto  the  ptiblic  the  firet  roíame  of  California  reporta,  it  may  noC 
be  improper  to  pre&ce  it  with  a  brief  accoant  of  the  conditíon  of  thi&ga  in 
California  previous  to  the  organization  of  the  state  govemment. 

AU  the  other  states  of  oor  eonfederacy  had,  previously  to  their  admisaion 
into  the  unión,  an  established  govemment,  on  vvhich  their  átate  organiasation» 
were  baaed.  The  people  of  California,  howeter,  were  driven  by  extreme  ne- 
ceasity,  growing  ont  of  the  poUtieal  and  legal  chaos  in  which  they  found  them- 
aelves,  to  the  formation  of  a  state  govemment  A  large  amonnt  of  labor, 
conseqnent  upon  the  unorganized  state  of  soctety,  was  necessaríly  imposed 
npon  the  tribunal  of  laat  resort— the  labor  of  searching  for  authoritíes  in  an 
unfamiliar  langnage,  and  an  unfamiliar  system  of  jurispmdence  ;  of  oscertain- 
ing  the  law,  as  laid  down  in  the  codea  of  Spain ;  in  the  royal  nnd  v¡ce>royal  ordi« 
nances  and  decrees ;  in  the  laws  of  the  imperial  congress  of  México ;  in  the 
acts  of  the  repnblican  congress ;  in  presidential  reg^lations ;  in  decrees  of  dic- 
tators,  and  acts  of  pro-consular  govemors.  Many  ordinances  and  decrees, 
claimed  to  have  the  forcé  of  law,  had  not  been  prínted  even  in  México ;  and 
they,  as  well  as  all  other  books  upon  Spanísh  and  Mexioan  laws,  could  be  pro- 
cnred  only  with  great  difficulty  and  at  great  expense,  and,  indecd,  at  first,  they 
could  not  be  procured  at  all.  In  addition  to  these  causes  of  embarrassment» 
great  doubts  were  entertained  as  to  the  forcé,  as  a  míe  of  decisión,  which  the 
laws  of  Spain  and  of  México,  never  but  partíally  enforced  in  the  remote  pro- 
vince  of  California,  should  have,  after  the  aoquisition  of  the  eountry  by  the 
Americans,  in  the  construction  of  contracta  made  between  Ameríenn  citizens, 
wfao  had  settled  in  California  in  such  nnmbers  as  ¿reatly  to  exceed  the  native 
population. 

Califorma  was,  at  first,  a  missionary  territory.  As  auxilinry  to  the  iV/ú- 
rioM,  Presidios  (Forta)  were  established,  and  Pueblos  (agricultura!  viU 
lages)  were  established  in  the  neighborhood  of  the  Missions  and  Pre^ 
sidiosy  with  the  two-fold  object  of  providing  supplies  for  the  Presidios,  and  of 
establishing  eolonies  of  Indlan  Neophytes*  Tn  these  Pudrios  and  Missionsj 
converted  Indiana  and  diseharged  soldiers,  in  addition  to  other  Pobladores^  were 
settled.  These  eolonies  were  on  the  out-skirts  of  civilization.  They  needed 
but  few  laws.  The  govemment  was  of  a  patríarchal  character,  üttle  regard 
beingpaid  to  the  strict  letter  of  the  laws,  either  of  Spain  or  México. 

Such  was  substantially  the  condition  of  things  in  California  under  the 
Spanish  rule.    Witii  the  revolution,  which  severed  México  from  the  Spanísh 
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Crown,  carne  disorder  and  disorganiEatíon.  The  Miasiont  were  broken  ap ; 
the  Presidios,  neglected;  and  no  new  system  was  adoptedand  enforced  in  place 
of  the  oae  which  had  fallen  into  disuse.  Land  had  never  been,  previonsly 
to  the  acqoiaition  of  the  country  by  the  Americans,  of  much  valué.  The 
wealth  of  the  colonista  consisted  príncipally  ín  their  cattle  and  horses,  which 
were  sold  for  a  trifling  sum.  Doring  the  diaorders  which  chanicterízed  the 
Mexican  régime,  land  can  be  said  to  have  had  scarcely  any  iralae-— at  all  events, 
not  a  valué  worth  the  trouble  and  expense  of  procuríng  a  perfect  title  under 
the  colonization  laws  of  México  and  Spain.  No  majl  facilities  were  enjoyed — 
long  joumeys  had  to  be  made  to  the  capital  of  the  province,  in  the  midst  of 
civil  disorders  and  revolations,  in  order  to  procure  a  perfect  títle.  Men  could 
not  always,  perbaps  but  seldom,  be  fonnd,  who  were  capable  of  making  the 
necessary  surveys.  This  condition  of  things  led,in  some  cases,  without  taking 
any  steps  to  obtain  a  title,  in  others,  ailer  having  taken  only  the  iocipient  pro- 
ceedings,  to  the  practico  of  taking  posseasion,  or  at  least  of  claiming,  large 
tractB  of  land  which  had  not  been  surveyed,  and  the  bonndaries  of  which  were 
undefíned,  and  even  unknown.  This  system  continaed  until  the  conquest  of 
the  country-*nntil  the  discovery  of  gold— -until  the  Americans  thronged 
into  northern  California,  a  portion  of  the  country  which  could  be  said  pre- 
viously  to  have  contained  scarcely  any  population  except  Indiana.  A  sudden 
chango  then  took  place ;  land  became  valnable ;  towns  sprung  up,  and,  to 
supply  the  population,  agriculture  was  found  to  be  one  of  the  most  lucrative 
employments.  Americans,  desirous  of  cultivating  the  earth,  rather  than  of 
mining  or  engaging  in  commercial  or  professional  avocations,  did  not  hesitate 
to  take  possession  of  such  agricultural  lands  as  they  found  wild  and  vacant, 
notwithstanding  the  lands  might  have  been  claimed  as  a  portion  of  some  large 
ranch,  In  the  towns,  extensivo  speculations  had  been  carried  on  in  lands 
which  were  claimed  to  have  been  granted  by  American  Alcaldes,  after  the 
American  forcea  had  taken  possession  of  the  country.  Questions  involving 
immense  amounts  of  property,  and  of  pervading  intereat  to  the  public,  carne 
up  for  adjudlcation,  and  the  courts  were  asked  to  usurp  the  functions  of  legis- 
lators,  and  declare  papera  to  eonstitute  a  titie,  which  were  absolutely  void. 
DlfRcultles  occurred  in  determíning  the  jnrísdiction  and  powers  of  judges  of 
First  Insiance,  Alcaldes,  Justices  of  the  Peace,  and  Ayuntamientos.  Destruc- 
tivo ñres  desolated  the  city  of  San  Francisco,  where  the  sessions  of  the  court 
were  held.    Records  and  papera  were  destroyed,  or  lost    libraríes,  which  had 

.  ^\  been  collected  at  great  cost,  were  burned,  and  confusión  and  disorder  were  the 

^        inevitable  result 

Before  the  organization  of  the  state  govemment,  society  was  in  a  disorgan- 
ized  state.  It  can  scarcely  be  said  that  any  laws  were  in  exiatence  further  than 
such  as  were  upheid  by  custom  and  tradition.  This  was  the  case  more  particu- 
larly  in  Northern  California  and  in  the  mineral  región — ^in  Southern  California, 
perhaps,  to  a  leas  extent  Commercial  tranaactions  to  an  immense  amount  had 
been  entered  into,  aud  large  transactiona  in  real  estáte  had  taken  place  between 
Americans,  with  reference  to  the  Common  Law  as  modifíed  and  adminia- 
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tered  in  the  United  States,  and  withont  regard  to  the  unki^own  laws  of  the 
repablic  of  México,  and  the  equally  unknown  coatoms  and  traditions  of  the 
Califomiana ;  and  the  applieation  of  the  atrict  letter  of  Mexican  law  in  all  cases, 
vironld  have  invalidated  contracta  of  incalculable  amount,  which  had  been  enter- 
ed  into  without  any  of  the  partíes  having  had  the  means  of  knowing  that  such 
laws  ever  ezisted. 

It  is  believed  that  judges  of  First  Instance  were  nerer  appointed  and  never 
held  office  in  California  under  the  Mexican  régime,  bnt  that  Alcaldes  possessed 
the  powers  and  jurisdiction  of  jndges  of  First  Instance.  The  Alcaldes, 
before  the  annexation  of  the  country,  it  is  believed,  certainly  aiterwaids,  to  a 
great  extent,  both  made  and  enforced  the  law;  or,  at  least,  they  paid  bnt  little 
regard  either  to  American  or  Mexican  law  further  than  suited  their  own 
convenience,  and  conduced  to  their  own  profit.  The  supremo  court  was  called 
npon  to  pass  upon  bnt  few  cases  on  appeal  from  Alcaldes'  courts,  but  on 
many  from  courts  of  First  Instance.  The  judges  of  these  courts,  appointed 
by  Greneral  Riley,  then  military  govemor  of  California,  being  common  law 
lawyers  and  not  acqnainted  with  Mexican  or  Spanish  law,  further  than  they 
could  gather  it  from  a  small  pamphlet  translated  and  published  by  order  of 
General  Rüey,  conducted  their  proceedings,  for  the  most  part,  aocording  to  the 
Common  Law,  or  the  statutory  regnlations  of  the  severa!  states  from  which 
they  respectively  carne,  and  their  decisions  were  generally  based  upon  Common 
IjSW  grounds. 

In  the  supremo  court,  on  appeal,  it  was  necessary  to  take  into  consideratáon, 
so  far  as  might  be  done,  without  infringing  positivo  statutory,  or  clearly  defíned 
and  settied  law,  the  peculiar  and  anomalous  condition  of  the  country,  of  the 
govemment,  of  the  state  of  society,  of  the  oíd  citízens  of  California,  and  of  their 
American  invaders.  This  the  court  always  endeavored  to  do,  sometimos,  per- 
haps,  ineffectually. 

The  initiatory  step  taken  towards  reducing  chaos  to  order,  was  the  formation 
of  a  state  constitutíon.  This  was  in  the  autumn  of  1849.  On  the  15th  day  of 
Deeember,  1849,  the  first  legíslature  under  the  constitutíon  met  at  San  José, 
and,  under  most  discouraging  circumstanees,  accomplished  an  amount  of  labor, 
which  few  legislatures,  in  the  same  space  of  time,  ever  accomplished.  In  pur- 
suance  of  a  clauae  in  the  constitution,  the  first  judges  of  the  supremo  court, 
and  of  distríct  courts  were  appointed  by  this  legislature.  The  state  was 
divided  into  nine  judicial  districts,  for  each  of  which  a  distríct  judge  was  ap- 
pointed. The  terms  of  the  supremo  court  were  appointed  to  be  held  at  San 
Francisco.  Appeals  to  the  supremo  court  were  authorízed  from  courts  of 
First  Instance,  from  distríct  courts,  and,  in  certiün  cases,  from  Alcaldes ;  and 
the  practice  was  prescribed  by  which  such  appeals  should  be  carried  up.  The 
following  volume  embraces  the  decisions  of  the  supremo  court  on  such  ap- 
pcala. 

A  statute  of  the  state  authorízed  the  supremo  court  to  appoint  a  repórter,  and 
it  appointed  Edward  Norton,  Esq.  He  had,  as  early  as  May,  1861,  advanced 
£ir  in  the  preparation  of  a  volume  of  reporta,  but  his  manuscrípt  was  destroyed 
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ín  the  fire  of  May  4, 1861.  He  theii  retigned  hú  oflke,  and  the  ondenigned, 
by  the  advice  of  his  aasoeiatea  on  the  bench,  asanmed  the  taak  of  reporting  the 
deciaiona.  By  another  atatate,  the  deciaiooa  of  the  court,  in  aU  caaea,  were  re- 
qtdred  to  be  giyen  In  writing,  and,  by  another  atatate,  aü  deciúona  were  re- 
qnired  to  be  reported.  The  following  Tolnme  embraeea  aü  the  deciaiona  of 
the  conrt,  from  ita  fírat  organization  in  March,  1860,  to  the  end  of  the  June 
teim,  ld61,together  with  one  caae  decided  at  the  October  term,  1861. 

Sneh  are  the  reaaona  why  the  underaigned  presenta  to  the  membera  of  the 
profeaaion  in  California,  the  following  volnme.  I  haye  here  to  acknowledge  the 
obtigatiottB  I  am  onder  to  Wm.  S.  Rsese,  Eaq^  for  the  aasiatance  he  haa  given  in 
the  preparatlon  of  the  work  for  the  preaa,  partieularly  of  the  índex,  the  merita 
of  which,  if  there  be  any,  ahould  be  principally  aaeñbed  to  him,  and  for  the 
fiinita  in  which,  if  there  be  any,  he  muat  be  chiefly  reaponaible ;  alao  to  Hon. 
R.  A.  WiLsoN,  one  of  the  judgea  of  Firat  Inatance  in  Sacramento  diatriet,  for  hia 
treatiae  npon  the  Alcalde  ayatem  in  California,  and  the  Mezican  Appellate  Court, 
and  San  Franciaco  and  ita  Proviaional  GrOTernment,  which  he  haa  fumiahed 
me  for  the  purposea  of  thia  work.  I  have  alao  thought  proper  to  inaert  in  tbo 
appendix  tlie  roport  upon  the  Common  Law  made  by  a  committee  of  the  fírat 
legislature,  aa  illuatrative  of  the  condition  of  thinga  in  California  at  the  meeting 
of  the  firat  legialature,  and  of  the  efforta  made  to  procure  the  adoption,  on 
the  one  hand,  of  the  Common,  and,  on  the  other,  of  the  Civil  Law  syatem  of 
juriaprudence. 

NATHL.  BENNETT. 

Sar  Francisco,  1861. 
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CASES 

ARGÜED  AND  DETERMINED 


IN   THB 


SUPREME  COURT 

OF  THB 

STATE  OF  CALIFORNIA, 

IN  MARCH  TERM,  1860. 


The  Peoplb  vb.  Smith,  et  al. 

It  Í8  too  late  to  raise  an  objection  to  an  affidavit  or  warrant  of  aireBt  on  a  criminal 
charge,  after  the  examination  of  the  prísoner  has  been  had,  and  it  appeare  that 
there  is  probable  cause  to  suppose  that  he  is  guilty  of  felony,  and  an  order  of  com- 
mitment  has  been  made  by  the  committing  magistrate.  So  held  upon  an  applica^ 
tion  to  dÍ8chai]ge  a  prísoner  on  habea»  corpus. 

J£  it  appear  on  the  examination  of  a  person  before  a  committing  magistrate,  that  the 
prísoner  íb  guilty  of  felony,  although  difiérent  from  that  specifíed  in  the  war- 
rant of  arrest,  it  is  the  duty  of  the  officer  to  commit  the  prísoner  for  trial,  for  the 
offence  of  which  he  appears  to  be  guilty. 

If  an  order  of  commitment  be  sufficient  in  substance,  it  will  be  held  good  on  habetu 
eorpui^  although  it  contain  more  than  is  necessary  to  be  stated  therein.  The  un- 
necessary  matter  will  be  regarded  as  surplusage. 

Courts  will  take  judicial  notice  of  the  terrítorial  extent  of  the  jurísdiction  and  sove- 
reignty,  exercised  de  fació  by  their  own  govemment,  and  of  the  local  divisions  of 
the  country  into  states,  counties,  cities,  towns,  &c. 

Judges  of  First  Instance  haré  jurísdiction  to  act  as  examining  and  committing  magis- 
trates. 

The  justices  of  this  court  and  the  distríct  judges,  being  made  by  the  constitution  of 
the  State  conservators  of  the  peace,  are  ex  vi  iermifU,  empowered  to  act  in  the  ap- 
prehension  and  commitment  of  oíTenders.    Per  Brnnett,  J. 

An  aífidavit  made  upon  Information  merely,  is  entitled  to  but  little  weight  in  any  le- 
gal proceeding.    Per  Bennktt,  J. 

üpon  a  retum  to  a  wrít  of  habeat  eorpui  it  is  proper  for  the  court  to  look  into  the 
depodtions  taken  before  the  committing  magistrate,  in  order  to  ascertain  whether 
there  is  probable  cause  to  suppose  that  a  felony  has  been  committed  by  the  prís- 
oner. 
VoL.  I.  2 
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Where  it  appeared  on  the  return  to  a  wrí(  of  kabea»  corput  that  there  was  reasonable 
gTound  to  believe  that  the  prisoners  were  guilty  of  burning  certain  Indian  lodges 
in  the  Nappa  Yalley,  and  of  killing  severa!  Indians,  and  perpetrating  other  out- 
rages,  they  were,  nevertheless,  admitted  to  bail,  on  the  grounds  solely  that  the 
district  courts  had  not  as  yet  been  organized,  ñor  theír  terms  fized,  ñor  the  judges 
appointed,  and  that  there  was  no  secare  place  in  which  the  prisoners  could  be 
kept  until  they  could  be  brought  to  tríal.  It  seems,  had  not  these  reasons  existed, 
the  prisoners  would  have  been  remanded  to  the  custody  of  the  sheriff. 

The  facts  are  sufficiently  stated  iu  the  opinión  of  the  court. 
The  cause  was  argued  by 

C.  D.  Semjple  and  John  B.  Weller^  for  the  applicants,  and  by 

C.  J.  C.  Kewen^  (attomey  general,)  for  the  people. 

By  the  Court.  Bennett,  J.  This  case  comes  up  on  the  petition 
of  the  defendants  to  be  discharged  from  the  custody  of  the  sheriff 
of  the  district  of  Sonoma,  under  a  writ  o{ habeos  corjptcs  heretofore 
issued  by  this  court.  The  return  of  the  sheriff  shows  that  the 
petitioners  are  detaíned  by  him  by  virtue  of  an  order  of  the 
judge  of  First  Instance  of  the  district  of  Sonoma,  and  that  such 
order  was  made  upon  the  retuní  of  a  warrant  of  arrest  against 
the  defendants,  charging  them  with  the  commission  of  various 
felonious  acts.  Accompanying  the  return  of  the  sheriff  is  also 
to  be  found  a  large  amount  of  testimony  taken  on  the  examina- 
tion,  going  to  show  that  several  Indians  in  the  Nappa  Valley 
were  shot  on  the  27th  day  of  February  last,  their  lodges  burned, 
and  a  considerable  quantity  of  wheat,  barley,  and  other  pro- 
perty  destroyed,  and  tending  to  fix  the  perpetration  of  these 
acts  upon  the  petitioners. 

It  is  claimed  by  the  counsel  for  the  accused  :  Ist.  That  the 
affidavit  upon  which  the  warrant  of  arrest  was  issued,  is  defec- 
tivo. 2d.  That  the  order  of  commitment  is  irregular  and  ille- 
gal.  3d.  That  it  does  not  appear  that  any  offence  has  been  com- 
mitted  within  the  stat«  of  California.  And  4th.  That  a  judge 
of  First  Instance  cannot  exercise  the  powers,  which  the  officer  has, 
in  this  case,  assumed.    These  are  in  substance  the  grounds 
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upon  which  it  is  claimed  that  the  prisoners  should  be  dis- 
charged. 

First.  It  ís  claimed  that  the  affidavit  in  pursuance  of  which 
the  warrant  was  issued  is  defective,  because  it  is  alleged  to  be 
upon  information  merely.  If  this  were  so,  we  should  feel  dis- 
posed  to  regard  it  as  of  but  little  valué,  for  an  aflSdavit  which 
States  no  fact  within  the  knowledge  of  the  person  making  it,  can 
be  of  but  little  weight  in  any  legal  proceeding.  But  we  under- 
stand  the  afiBdavit  in  question  to  set  forth  in  positive  terms  as 
within  the  knowledge  of  the  deponent,  the  commission  of  the 
offences  charged  therein,  and  to  proceed  upon  information  as  to 
the  ñames  onlj  of  the  persons  who  were  guilty  of  the  perpetra* 
tion  of  them.  We  think  that  the  fact  upon  which  the  argu- 
ment  of  counsel  is  based,  does  not  exist ;  but  even  if  it  Jid, 
we  are  of  opinión  that  it  is  now  too  late  to  raise  the  objection. 
The  preliminary  evidence  upon  an  application  for  a  warrant  of 
arrest  may  be  either  by  the  affidavit  of  some  person  cognizant 
of  the  facts,  or  by  his  examination  under  oath  taken  by  the  offi- 
cer ;  and  is  for  the  purpose  of  satisfying  the  person  to  whom 
the  application  is  made,  that  there  is  reason  to  believe  that  a 
felony  orother  crime  has  been  actuallycoramitted,without  which 
no  warrant  should  issue;  as  also  to  prove  the  cause  and  probabil- 
ity  of  suspecting  the  party  against  whom  the  warrant  is  prayed. 
(4  Séephefi^d  Oomm.  356.)  If  in  pursuance  of  preliminary  proof 
charging  a  particular  offence  a  warrant  be  is8ued,and  the  accused 
be  brought  before  the  magistrate,  and  upon  examination  it  be 
found  that  he  has  been  guilty  of  some  felonious  act,  though 
different  from  that  charged,  it  is  nevertheless  the  duty  of  the 
examining  officer  to  commit  him  for  trial  for  the  offence  which 
it  thus  appears  there  is  probable  cause  to  suppose  he  has 
committed.  The  only  period  at  which  the  defendant  can  avail 
hímself  of  any  defect  in  the  affidavit,  is  previous  to  the  examin- 
ation and  final  order  of  commitment.  In  this  case,  no  defects 
in  the  affidavit  would  authorize  a  discharge  of  the  prisoner. 

Secondly.  The  objection  to  the  several  orders  of  commit- 
ment is,  that  it  is  required  by  them  that  the  defendants  stand 
committed  to  the  custody  of  the  sheriff  "  till  discharged  by  the 
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"  judge  of  the  district  court  of  said  district  of  Sonoma  at  the 
"next  first  term  of  said  court  to  be  held  in  and  for  said  district, 
"  by  virtue  and  in  pursuance  of  the  statute  laws  now  passed  or 
"  which  may  hereafter  be  passed  by  the  legislature  of  tbe  state 
^^  now  in  session."  It  is  claimed  that  tbis  autborizes  an  indefinito 
imprisonment,  inasmuch  as  the  district  courts  are  not  yet  organ- 
ized,  and  the  district  judges  not  yet  appointed.  The  order,  it 
is  true,  might  have  been  drawn  np  with  a  greater  degree  of  for- 
mality  and  technical  accuracy.  It  would  have  been  better  ex- 
pressed,  if  it  had  authorized  the  commitment  of  the  defendants 
nntil  discharged  by  due  conree  of  law.  At  the  same  time,  we 
are  of  opinión  that  the  order  is  substantially  sufficient,  and 
can  in  reality  work  no  prejudice  to  the  prisonera ;  for  their 
case  will  nnquestionably  be  laid  before  the  firat  grand  jury, 
which  wiU  meet  in  Sonoma,  and  will  then  be  disposed  of.  It 
is  in  eíFect  an  order  of  commitment  for  trial,  authorizing  the 
detention  of  the  defendants  nntil  their  cases  can  be  presented 
before  a  tribunal  regularly  constituted,  with  prescribed  powere, 
proceeding  according  to  an  established  practice,  aud  competent 
to  pronounce  a  final  judgment  either  of  acquittal  or  conviction. 
In  themidst  of  thedoubtsastothe  properlimitsof  the  jurisdiction 
of  courts  of  First  Instan  ce,  and  the  want  of  regularity  in  proceed- 
ings  before  them,  owing  to  their  powere  and  practice  not  being 
sufficiently  defined  by  law,  we  cannot  say  that  the  committing 
oflScer  acted  illegally,  or  imwisely,  or  to  the  prejudice  of  the 
defendants,  in  requiring,  in  bis  order,  their  commitment  until 
the  establishment  of  the  new  system  and  the  organization  of 
the  new  courts.  The  addition  to  the  order  of  the  clause  in  re- 
lation  to  the  laws  under  which  the  defendants  may  be  tried 
by  the  district  court,  cannot  be  considered  as  either  enlarging 
or  diminishing  the  power  or  jurisdiction  of  the  district  court. 
It  should  be  regarded  as  mere  surplusage,  which  can,  in  no  re- 
spect,  vitiate — and  striking  this  out,  we  have  simply  an  order 
committing  the  defendants  for  trial  at  the  next  district  court. 

Thirdly.  It  appeare  from  the  order  of  commitment  that  the 
offence  charged  was  committed  in  "  Nappa  Valley  at  and  about 
"  theranch  of  Henry  Fowler  and  William  Hargrave  in  said  val- 
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"  ley."  It  is  not  necessaiy  that  it  should  be  stated  that  Nappa 
Valley  is  in  the  state  of  California.  Courts  take  judicial  notice 
of  the  territorial  extent  of  the  jurisdiction  and  sovereignty,  ex- 
ercised  defacto  by  their  own  government ;  and  of  the  local  di- 
yisions  of  their  country,  as  into  states,  provinces,  counties, 
cities,  towns,  or  the  like,  so  far  as  political  government  is  con-  - 
cerned  or  affected.  {Oreenleaf  on  JEk.  8.)  And  we  recognize 
judicially  that  Nappa  Valley  is  embraced  within  the  territorial 
limits  of  this  state,  the  same  as  we  should,  that  San  Francisco 
is  included  within  its  boundaries,  if  an  ofience  were  charged  to 
have  been  committed  there. 

.  Fourthly.  It  is  claimed  that  a  judge  of  First  Instance  cannot 
act  as  an  examining  and  committing  officer.  We  think  other- 
wise.  Judges  of  First  Instance  are  invested  "v^ith  a  criminal  as 
well  as  a  civil  jurisdiction,  {Art.  2,  §  2,  of  pa/rt  2,  of  law  of 
May  23,  1837,  and  arú.  9,  qf  same  law^  and  are  empowered 
not  only  to  try  criminal  causes,  but  also  to  act  in  the  prelimina- 
ry  proceedings  of  arrest  and  commitment  for  trial.  This  power 
they  have  uniformly  exercised  since  the  acquisition  of  Califor- 
nia by  the  United  States  goveniment ;  and  we  deem  it  a  part 
of  their  duties  as  conservatora  of  the  peace  in  the  districts  over 
which  their  jurisdiction  extends.  It  was  conceded  upon  the 
argument  that  they  were  conservators  of  the  peace,  but  it  was 
contended  that  the  power  of  such  officers  does  not  extend  to 
the  arrest  and  commitment  of  persons  charged  with  the  com- 
mission  of  crimes.  Before  the  iñstitution  of  the  oflSce  of  justice 
of  the  peace  in  England,  the  public  order  was  maintained  by 
officers  who  bore  the  ñame  of  conservators  of  the  peace,  (4 
StepTien^s  Comm.  37, 38 ;)  and  they  were  empowered  to  preserve 
the  peace,  to  snppress  riots  and  affrays,  to  take  securities  for 
the  peace,  and  to  ajpprehend  and  commit  felons  and  other  infe- 
rior crimináis.  {Id.  43.)  The  same  power  is  conferred  upon  a 
variety  of  officers  in  England  and  the  United  States  by  simply 
declaring  them  by  statute  to  be  conservators  of  the  peace ;  and 
the  constitution  of  this  state  confers  the  same  authority  in  the 
same  terms,  upon  ihe  justices  of  this  court  and  the  district 
judges.    Being  conservators  of  the  peace,  the  judges  of  First 
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Instance  may  legally  acfc  in  the  apprehension  and  commitment 
of  oflTenders  against  the  law ;  and  the  proceedings  before  us  are 
not  invalid  npon  the  groiind  of  want  of  jurisdiction  in  the  offi- 
cer  who  made  the  commitment. 

There  are  in  addition  to  the  views  already  taken  of  the  case, 
reasons  which  render  a  discharge  of  the  prisoners  improper. 
The  depositions  takeri  before  the  judge  of  First  Instance  have 
been  retumed,  and  we  think  that  enongh  appears  inthem  tore- 
quire  that  the  defendants  shonld  be  put  npon  their  trial.  It  is 
a  general  rule,  that  npon  application  to  bail  or  discharge  npon 
hdbeas  corpics^  the  court  will  look  into  the  depositions,  and, 
withont  regarding  the  regnlarity  or  irregnlarity  of  the  commit- 
ment, will  remand,  discharge  or  bail  the  prisoner,  according  to 
the  circumstances  oí*  the  case.  The  court,  in  snch  case,  pro- 
nounces  no  judgment,  whether  the  facts  amonnt  to  felony  or 
not,  but  merely  whether  enongh  is  charged  to  jnstify  a  detainer 
of  the  prisoner,  and  pntting  him  npon  his  trial.  Even  if  the 
commitment  be  regular,  the  court  will  look  into  the  depositions, 
to  see  if  there  be  a  sufficient  ground  laid  to  detain  the  party  in 
custody,  and  if  there  be  not,  will  discharge  or  bail  him.  So,  on 
the  other  hand,  if  the  warrant  of  commitment  be  informal, 
they  will  not  discharge  or  bail  the  prisoner,  without  first  looking 
into  the  depositions,  if  any  be  presented,  to  see  whether  there 
is  suflGicient  evidence  to  detain  him,  and  if  the  matter  appear  to 
be  such  as  would  require  his  detention,-  or  his  finding  sureties, 
he  will  be  bailed  or  committed  accordingly,  and  not  discharged. 
(1  Chüty  Crim.  Law^  92,  93,  94.) 

For  these  reasons,  the  court  cannot  grant  the  prayer  of  the 
petitioners  for  their  discharge.  If  the  district  courts  were  fuUy 
organized,  and  their  terms  prescribed  and  known,  we  should, 
perhaps,  not  deem  it  within  the  proper  exercise  of  a  sound  dis- 
cretion  to  bail  them  ;  but  considering  the  want  of  definite  and 
well  understood  laws  regulating  proceedings  in  the  existing 
courts  of  First  Instance,  and  the  uncertainty  as  to  the  time  when 
the  district  courts  will  be  ready  to  proceed  with  business,  super- 
added  to  the  fact  that  there  is  no  jail  or  prison  in  which  pris- 
oners can  be  kept  with  security,  we  feel  disposed  to  order  their 
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reléase  upon  bail.  The  defendants  muBt,  therefore,  enter  into 
a  joint  recognizance  with  at  least  two  good  and  sufficient  sure- 
ties  in  the  sum  of  ten  thonsand  doUars,  that  they  will  appear 
and  answer  to  any  indictment  which  may  be  presen ted  by  the 
grand  jury  of  the  district  of  Sonoma  for  the  offences  charged 
against  them  in  the  several  ordere  of  commitment,  from  which 
they  have  petitioned  to  be  discharged ;  or  either  of  them  may 
enter  into  a  recognizance  in  the  sum  of  three  thonsand  dollars, 
with  at  least  one  good  and  sufficient  surety,  to  the  same  effect. 
In  either  case  the  sureties  must  be  approved  by  the  judge  of 
First  Instance  of  the  district  of  Sonoma,  or  by  one  of  the  justi- 
ces  of  this  court,  npon  satísfactory  proof  that  they  are  each 
worth  double  the  amount  specified  in  the  recognizance  over  and 
aboye  all  debts,  claims,  and  demands.  Upon  entering  into  such 
recognizance,  either  of  the  prisoners  will  be  released  from  further 
detention.  In  case  of  failure  to  enter  into  such  recognizance, 
they  must  be  remanded  to  the  custody  of  the  sheriff  of  Sono- 
ma, to  be  by  him  kept  until  discharged  by  due  course  of  law. 


LüTHEB,  respondent,  vs.  The   Master  and  Owkees  of  Ship 

Afollo,  appellants. 

This  court  has  no  jurísdiction  of  an  appeal  from  the  court  of  First  Instance,  where 
the  judgment  appealed  from  is  for  less  than  the  sum  of  two  hundred  dollars ;  and 
where  an  appeal  was  brought  from  a  judgment  of  $166  80,  it  was  ordered  that 
the  appeal  should  be  dismissed  with  costs. 

The  facts  aro  sufficiently  stated  in  the  opinión  of  the  court. 
The  cause  was  argued  exparte^  by 

Sorace  Eawes^  for  the  appellants. 

By  the  Court^  Hastings,  Ch.  J.  This  was  an  action  instituted 
before  the  court  of  First  Instance  for  the  district  of  San  Francisco, 
for  therecovery  of  seaman's  wages,  amounting  to  the  sum  of  $166 
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80,  and  judgment  was  rendered  for  the  appellee  in  the  sum  of 
$100. 

The  4tli  sec.  of  the  6th  art.  of  the  constitution  of  this  state, 
provides  that,  "  The  supreme  court  shall  have  appellate  jum- 
"  diction  in  all  cases  where  the  matter  in  dispute  exceeds  two 
"  hundred  dollars,  when  the  legality  of  any  tax,  toU,  or  impost, 
"  or  municipal  fine  is  in  question." 

The  matter  in  dispute  was  the  recovery  of  $166  80,  and  the 
question  is  at  once  suggested  whether  this  court  has  jurisdic- 
tion.  If  it  had  been  intended  by  the  framers  of  the  constitution 
to  give  this  court  jurisdiction  in  cases  in  which  the  amount  in 
controversy  was  less  than  $200,  pending  before  the  adoption  of 
the  constitution,  and  the  enactment  of  laws  repealing  the  then 
existing  laws,  exceptions  would  have  been  incorporated  into 
that  instniment  to  that  effect.  It  does  not  appear  that  the  Ist, 
2d,  and  3d  sections  of  the  schedule  will  confer  jurisdiction  in 
such  cases.  The  Ist  sec.  provides  that,  "  all  laws  in  forcé  at  the 
"  time  of  the  adoption  of  this  constitution,  and  not  inconsistent 
"  therewith,  until  altered  or  repealed  by  the  legislature,  shall  con- 
"  tinue  as  if  the  same  had  not  been  adopted."  It  seems  to  be  in- 
consistent with  the  provisión  of  the  constitution  abo  ve  quoted,  to 
entertain  jurisdiction  in  a  case  where  the  amount  in  dispute  is 
less  than  $200.  The  3d  sec.  provides,  among  other  things,  that 
the  laws  relative  to  the  duties  of  the  severa!  offices  then  exist- 
ing, shall  not  be  changed  until  the  entering  into  office  of  the 
new  officers  to  be  appointed  under  this  constitution.  The  jus- 
tices  of  this  court  are  officers  appointed  under  the  constitution, 
and  ought  not  to  exercise  any  other  judicial  functions  than  those 
conferred  upon  them  by  the  constitution  itself,  and  the  laws  of 
the  land  consistent  therewith.  It  is  therefore  but  reasonable  to 
infer,  that  the  legislature  in  the  3d  sec.  of  the  act  of  28th  of  Fe- 
bruary,  intended  only  to  transmit  to  this  court  all  suchtappeals 
from  the  courts  of  First  Instance,  in  which  the  amount  in  contro- 
versy shall  exceed  in  valué  the  sum  of  $200.  It  seems  very 
doubtful  whether  the  court  of  Second  Instance,  to  which  this  case 
was  appealed,  could  entertain  jurisdiction  if  such  a  court  were 
now  in  existence.    By  the  12th  art.  of  sec.  2d,  part  2d,  HaUeck^s 
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Translation  and  Digest  of  Mexica/rh  Laws^  it  is  declared,  "  that 
in  the  trial  of  causes  which  exceed  $100,  but  do  not  exceed 
$200,  the  judges  shall  take  cognizance  by  means  of  a  written 
process  according  to  law,  but  without  appeal,  except  the  laws 
have  been  violated  which  regúlate  the  mode  of  proceeding." 
From  which  we  infer  that  the  courts  of  First  Instance,  so  long  as 
they  comply  with  the  ordinary  rules  of  practico,  and  do  not  vió- 
late the  laws  regulating  practico  in  their  courts,  have  exclusive 
jurisdiction  in  all  controversies  where  the  uiatter  in  dispute 
shall  not  exceed  $200,  and  shall  exceed  $100 ;  and  no  coiirt  can 
revieXv  by  appeal  their  judgments  in  such  cases. 

Entertaining  these  views,  we  do  not  think  it  our  duty  to  en- 
courage  appeals  into  the  supreme  court  of  this  state,  when  the 
amount  in  controversy  is  of  the  character  presented  by  this  re 
cord. 

The  appeal,  therefore,  is  ordered  to  be  dismissed  at  the  cost 
of  the  appellant. 

Ltons,  J.  concurred. 

Bennett,  3.  (dissenting.)  I  do  not  doubt  that  the  court  of  Se- 
cond  Instance,  under  the  Mexican  system  of  laws,  would  have 
had  jurisdiction  of  this  appeal.  It  may  be  conceded  that  no 
appeal  would  lie,  except  where  the  laws  had  been  violated, 
which  regúlate  the  mode  of  proceeding.  But  this  appeal  is 
brought  for  the  very  reason  that  the  laws  have  been  violated 
which  regúlate  the  mode  of  proceeding.  Without  entering  into 
a  minute  examination  of  the  different  clauses  of  the  constitution, 
I  will  merely  say,  that  taking  all  the  provisions  which  bear  upon 
the  point  under  consideration  together,  they  confer  upon  this 
court  appellate  jurisdiction  over  judgments  rendered  in  the  court 
of  First  Instance,  in  all  cases  where  the  court  of  Second  Instance, 
under  the  Mexican  system,  would  have  had  such  jurisdiction. 
I  think  that  the  appeal  should  be  entertained,  and  dissent  from 
the  conclusión  to  which  the  majority  of  the  court  have  arrived. 
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Ladd  vs.  Stevenson  &  Pabebb. 

Wliere  a  complaint  alleges  that  the  plaintiff  was  in  the  quiet  and  peaceable  poases- 
sion  of  premises,  and  was  díapossessed  by  the  defendants,  by  foroe,  or  nnder  aa 
illegal  order  made  by  an  officer  having  no  jariadictios,  the  anawer  should  take 
issue  dírectly  upon  the  allegationa  of  the  complaint,  or,  confeasÍDg  them,  should 
State,  distinctly  and  positively,  new  matter  sufficient  to  avoid  them. 

It  teenu  that  under  the  Mezican  system,  alcaldes,  aloñe^  have  no  judicial  power 
whatever.    Per  Lyoms,  J. 

A  person  cannot  be  dispossessed  of  his  property  under  an  order  of  a  court,  proceedíng 
ex  parte  on  the  statement  of  the  plaintiff,  and  without  citation  or  notice  to  the 
defendant    Per  Bbrnett,  J. 

Ch.  J.  Hastinos  diasenting  ftom  the  conclusión  to  which  the  majority  of  the  oonrt 
arrived. 

On  the  8th  day  of  Febmary,  1860,  "Wm.  Ladd,  the  plaintiff, 
filed  his  complaint  before  Wm.  B.  Almond,  judge  of  First  In- 
stance  in  and  for  the  district  of  San  Francisco,  alleging  that  on 
the  4th  day  of  Febmary,  1850,  he  was  in  the  quiet  and  peace- 
able possession  of  certain  premises  in  the  city  of  San  Francisco, 
and  that  on  that  day  the  defendants  Stevenson  &  Parker  made 
application  to  John  W.  Geary,  First  Alcalde  of  the  Jm'isdiction 
of  San  Francisco,  for  an  order  to  remove  the  plaintiff  from  the 
premises.  The  complaint  further  alleges,  that  under  and  by 
reason  of  an  illegal  writ,  issued  by  the  alcalde,  on  an  il- 
legal order  made  by  him  on  such  application,  one  Towns,  the 
bailiff  of  the  alcalde,  forcibly  dispossessed  the  plaintiff  of  the 
premises,  and  delivered  the  possession  thereof  to  Stevenson  & 
Parker.  The  plaintiff  also  alleges  that  he  never  had  any  notice, 
direct  or  indirect,  verbal  or  written,  of  the  application  for  the 
said  order,  or  the  issuing  thereof,  until  the  same  was  executed. 
The  pra3^er  of  the  complaint  is,  that  the  order  of  the  alcalde 
may  be  set  aside,  and  that  the  plaintiff  may  be  restored  to  the 
possession,  and  may  recover  damages  for  the  forcible  and  ille- 
gal entry  of  the  defendants.  A  copy  of  the  writ  issued  by  the 
alcalde  was  annexed  to  the  complaint. 

The  defendants,  Stevenson  &  Parker,  put  in  their  answer, 
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the  only  material  part  of  which,  (if,  indeed,  any  portion  of  it 
can  be  said  to  be  material,)  is  verbatvm,  as  follows  :  "  And  for 
"  answer,  these  defendants  say  that  the  writ  set  forth  in  the 
*'  said  petition  and  copy  thereof  annexed  to  same,  was  issued 
*'  at  the  application  of  these  respondents,  and  the  facts  stated  to 
**  have  been  ascertained  by  the  said  alcalde  were  and  are  true. 
"  These  respondents  represent  that  as  partners  they  are  the  legal 
"  owners  of  the  real  estáte  set  forth  and  described  in  said  peti- 
"  tíon,  and  that  they  were  in  the  qniet  and  peaceable  possession 
"  of  the  same  nntil  the  said  Ladd,  with  forcé  and  violence,  at- 
"  tempted  to  take  possession  thereof;  that  before  he  entered 
"  on  said  real  estáte,  which  he  díd  as  a  trespasser,  the  agent  of 
"  respondents  reqnested  and  forbid  him  doing  so,  and  repre- 
"  sented  to  him  that  the  property  belongéd  to  yonr  respondents, 
"  and  was  in  their  possession  and  nnder  his  control,  for  in  that 
"  notwithstanding  he  entered  with  his  honse,  and  commenced 
"  building,  and  placed  some  lumber  npon  the  same,  which,  in 
"  pnrsuance  of  the  alcalde,  was  removed  therefrom  without  any 
"  injnry  thereto.  Having  fuUy  answered,  pray  the  court  to  dis- 
^'  misa  said  petition." 

To  this  answer  the  plaintiff  pnt  in  exceptions  in  the  civil 
law  mode  of  proceeding,  on  the  ground  that  the  answer  did 
not  except  to,  ñor  in  anywise  contest,  the  allegations  in  the 
petition ;  that  the  order  of  the  alcalde  was  void  for  want  of 
jurisdiction,  and  that  the  plaintiff  had  no  citation  or  notice  to 
appear  before  the  alcalde,  but  that  the  answer  relied  solely  upou 
matter,  which  was  wholly  irrelevant. 

The  canse  was  heard  in  the  court  of  First  Instance  on  the  com- 
plaint,  answer  and  exceptions,  and  judgment  was  rendered  in 
favor  of  the  defendants.  The  plaintiff  appeals  from  that  judg- 
ment. 

Sórace  Hawes^  for  plaintiff. 

Hart  <&  ShaWj  for  defendants. 

£y  the  Courty  Ltons,  J.    This  is  an  action  instituted  b^  '-^  - ' 
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tiff  to  recovor  posseesion  of  certain  lots  of  land,  from  the  quiet 
and  peaceable  possession  of  which,  it  ís  alleged,  he  was  ousted  by 
the  defendants,  actingnnder  and  bj  authority  of  an  order  issaed 
by  the  First  Alcalde. 

The  petition  alleges  that  on  and  before  the  fourth  dayof 
February,  plaintiff  was  in  lawful,  quiet  and  peaceable  possession 
of  the  lots  described,  and  that  on  said  day  defendants  and  others, 
claiming  to  act  under  an  order  of  the  first  alcalde,  entered 
forcibly  on  the  premíses  and  onsted  him  &om  such  possession ; 
and  he  prays  to  be  reinstated  therein. 

The  answer  sets  np,  that  defendants  were  and  are  the 
legal  owners  of  said  lots,  and  that  previous  to  the  entering  of 
plaintiff  thereon,  which  he  did  with  forcé  and  violence,  they 
were  themselves  in  possession.  Plaintiff  filed  in  the  court 
below  exceptions  to  the  answer,  in  the  nature  of  a  demurrer, 
on  the  groand  that  it  neither  denied,  ñor  confessed  and  avoided, 
any  of  the  material  allegations  of  the  petition.  The  court  over- 
ruled  the  exceptions,  and  rendered  judgment  in  favor  of  de- 
fendants ;  from  which  ruling  and  judgment  plaintiff  appeals. 

The  answer  certainly  does  not  take  issue  upon  any  of  the 
material  allegations  in  the  complaint,  neither  does  it  admit 
the  allegations  to  be  true,  and  seek  to  avoid  them  by  new  mat- 
ter  set  up  in  avoidance,  one  of  which  should  have  been  done. 
It  attempts  to  change  the  whole  nature  of  the  investigation 
by  tendering  a  new  and  distinct  issue,  and  making  the  material 
question  to  be  tried,  not  whether  Ladd,  at  the  time  he  charges, 
was  in  the  quiet  and  peaceable  possession  of  the  premises,  and 
was  ousted  by  Stevenson  &  Parker,  under  the  illegal  order  of 
the  alcalde,  but  whether  Stevenson  &  Parker  were  at  some  pre- 
vious time  in  possession,  of  which  they  were  illegally  deprived 
by  Ladd.  This  is  clearly  not  the  issue  that  should  have  been 
presented.  K  the  defendants,  being  in  quiet  possession,  were 
deprived  of  it  by  Ladd,  as  alleged,  a  court  of  competent  juris- 
diction  would  have  afforded  the  means  of  redress ;  of  this  they 
seem  to  have  been  aware,  but  mistook  the  proper  court.  The 
alcalde,  at  whose  hands  this  redress  was  sought,  has,  álone^  no 
judicial  power  whatever.    {FS.  Mej,  art.  36,  fol.  371,  §  35 ; 
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Id.  fól.  365,  §  16 ;  Digeat  Mex.  Laws^  §  3,  art  14,  fól,  23.) 
Ñor  can  the  jurisdiction  of  that  officer  be  extended  or  enlarged 
by  consent  of  parties.  "With  certain  exceptions,  of  which  this 
case  ia  not  one,  every  snit  mnst  be  brought  before  the  judge  of 
First  Instance.  {EacríoTie^fól.  238 ;  4  Feb.  Mej.  381-2  ;  Id. 
5th,  fól.  134;  3  Pandectas  Hi^.  M^.  fól.  221,  art.  88; 
Esariche,  263-4 ;  Seda,  360,  §  11 ;  Id.  364,  §  13  ;  Dig.  Mex. 
Lawa^fol.  20,  art.  9.)  But  if  parties  could  confer  jurisdiction, 
it  does  not  appear  that  in  this  case  plaintifb  tacitlj  or  other- 
wise  consented  to  do  so.  The  proceedings  before  the  alcalde 
were  ex  parte  ;  Ladd  was  not  cited,  ñor  did  he  appear  to  defend 
his  interests  in  the  coart  whence  the  order  issued. 

When  a  partj  ís  in  quiet  and  peaceable  possession  of  lands, 
the  law  will  not  sanction  any  invasión  of  his  rights  by  forcé. 
We  think  the  order  of  the  alcalde,  being  illegal,  was  nuil  and 
void,  consequently  the  acts  of  Stevenson  &  Parker  must  be 
viewed  as  if  no  such  order  had  issued,  and  the  dispossession  of 
Ladd  was  a  forcible  entry.  When  he  has  been  restored  to  the 
possession  of  wbicb  he  was  thus  improperly  deprived,  it  will 
then  be  time  to  try  the  issue  sought  to  be  presented  in  the  an- 
swer  of  defendants,  whether  at  some  period  previous  to  the 
4th  of  February  they  were  in  qniet  possession,  and  were  de- 
prived thereof  by  forcé. 

To  hold  any  other  doctrine  would  be  to  declare  that  a  party 
might  with  forcé  and  violence  oust  a  possessor,  and  when  he 
sought  to  be  reinstated,  in  the  manner  pointed  out  by  law,  re- 
quire  him  to  exhibit  a  good  and  perfect  title  before  he  could  be 
restored  to  the  rights  of  which  he  had  been  illegally  deprived. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  ruling 
and  judgment  rendered  in  the  court  of  first  instance  be  an- 
nulled,  avoided  and  reversed,  that  there  issue  an  order  of  re- 
pleader,  commencing  with  the  answer  of  defendants  ;  so  as  to 
present  for  trial  the  question  whether  Ladd  was  in  peaceable 
possession  of  the  property  at  the  time  he  was  ousted  in  the 
manner  set  forth  in  petition.  Appellees  paying  costs  of  this 
appeal. 
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Bennett,  J.  The  order  made  by  the  alcalde  was  void  for 
hifi  failnre  to  acquire  jurisdiction  over  tbe  person  of  the  defend- 
ant.  This  summary  method  of  putting  a  pereon  out  of  posees- 
8Íon  of  premisee,  of  which  he  is  in  the  quiet  and  peaceable  oo- 
cnpation,  on  an  ea;^r¿eBtatement,  aud  withont  citation,  or  notice 
in  any  Víaj  of  the  proceedings,  is  a  norel  iiiode  of  administer- 
ing  justice,  to  which  I  cannot  give  my  assent.  The  alcalde's 
order  being  void,  the  allegations  of  the  complaint  are  simply, 
tlfct  the  plaintiff,  whilein  the  peaceable  occupation  of  premises, 
was  violently  dispossessed  by  the  defendants.  That  makes  out 
a  sufScient  cause  of  action  to  entitlethe  plaintiff  to  be  restored 
to  the  possession,  and  requires  the  defendants  either  to  deny 
such  allegations  directly  and  unequivocally,  or  to  confess  and 
avoid  them.  They  have  done  neither;  but  instead  thereof, 
have  inserted  in  their  answer  a  confused  and  unintelligible 
statement  of  something,  in  a  manner  unknown  to  any  system  of 
pleadings  with  which  I  am  acquainted.  I  think  the  judgment 
should  be  reversed  with  leave  to  the  defendants  to  apply  to  the 
district  court  of  San  Francisco  to  amend  their  answer  on  such 
terms  as  the  court  shall  deem  proper. 

Hastikgs,  Ch.  J.  (dissenting.)  I  concur  with  the  majori ty  in  that 
part  of  their  opinión  which  declares  the  proceedings  before  the  al- 
calde void ;  also  in  that  part  which  refers  to  the  issue  that  should 
have  been  formed  and  tried  in  the  court  below ;  but  I  cannot 
assent  to  those  parts  of  the  opinión  which  represent  that  the 
respondents,  by  their  answer,  admitted  the  quiet  and  peaceable 
possession  of  appellant  as  averred  in  his  petition.  The  appel- 
lant,  on  his  part,  represents  that  on  a  day  mentioned  he  was  in 
the  quiet  and  peaceable  possession  of  the  premises  in  contro- 
versy,  which,  if  true,  or  admitted,  would  entitle  him  to  recover, 
but  the  respondents  deny  the  averment  of  this  appellant,  and 
put  the  same  in  issue,  not  in  the  technical  form  of  making  such 
an  issue,  but  in  substance^  by  declaring,  "  that  they  were  in 
^^  the  quiet  and  peaceable  possession  of  the  same  until  the  said 
"  Ladd  with  forcé  and  violence  attenipted  to  take  possession 
^^  thereof ;"  and  that  he  entered  upon  said  real  estáte  as  a  tres- 
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passer ;  that  the  agent  of  respondeats,  at  tbe  time,  represented 
to  appellant  that  the  property  belonged  to  responden ts,  and  was 
in  their  possession.  The  qnestion  is  not  what  was  the  remedy 
of  respondents,  ñor  what  ought  to  be  the  decisión  of  the  court 
below  upon  a  trial  on  the  merits.  If  the  appellant  was  in  the 
quiet  enjoyment  of  actual  possession,  and  was  forcibly  ousted 
by  the  respondents,  with  the  aid  of  illegal  interference  on  the 
part  of  judicial  officers,  he  ought  to  recover  the  same  and  hold 
ít  until  ejected  therefrom  by  due  course  of  law ;  but  if  the  aver- 
mentsof  the  answer  be  true,  he  was  not  in  such  possession,  he 
was  a  naked  intruder,  interrupting  the  respondents  in  the 
peaceable  possession  of  their  premises,  when  he  was  forcibly 
expelled.  As  well  might  it  be  said  that  he  who  forcibly,  and 
with  violence,  enters  a  room  in  the  temporary  absence  of  the 
tenant,  can  eustain  an  actíon  for  recovery,  because  he  was 
forcibly  ejected  therefrom  on  the  retum  of  the  tenant. 

If  the  statements  of  the  respondents  then  be  true,  the  appel- 
lant would  ha  ve  no  right  to  recover  the  possession,  obtained 
through  forcé  and  violence  and  by  his  own  tortious  acts ;  and 
the  facts  stated  by  respondents  being  inconsistent  with  the  truth 
of  the  petition,  the  case  is  snbstantially  at  issue.  It  was  un- 
necessary  for  the  respondents  to  admit  or  deny  that  pai*t  of  the 
oomplaint  in  relation  to  the  illegal  proceedings  of  the  alcalde. 
Those  proceedings  should  not  have  been  set  forth  in  the  com- 
plaint,  and  should  be  rejected  as  surplusage,  and  if  exceptions 
perform  the  office  of  demurrers,  the  court  below  should  not 
only  have  overruled  the  exceptions  in  this  case,  but  should 
have  directed  appellant  to  amend  his  complaint.  If  there  were 
any  rules  of  practico  in  this  State  regulating  the  forms  of  pro- 
ceedings before  courts  of  First  Instance  it  would  perhaps  be 
proper  to  award  a  repleader ;  but  by  the  acts  of  28th  of  Febru- 
ary,  imperfections,  errors  and  irregularities  in  pleadings  are  to 
be  disregarded ;  and  believiog  that  in  substance  there  is  an 
issue  before  the  court  below  upon  the  qnestion  of  peaceable  and 
quiet  possession  at  the  time  mentioned  in  the  complaint,  I  think 
the  court  below  did  not  err  in  overruling  the  exceptions,  and 
that  the  issue  should  then  have  been  tried  on  its  merits,  not- 
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withstanding  notice  of  appeal  had  been  given,  and  that  this 
court  ought  not  to  entertain  jnrisdiction ;  the  decisión  of  the 
court  below  being  on  a  coUateral  question  and  not  conclusivo  as 
to  the  true  points  in  issue. 


LoBiNO,  respondent,  vs.  Illslet,  appellant. 

It  teems  that,  under  the  act  of  Fehruary  28th,  1850,  thU  court  has  no  appellate  jo- 
risdiction  over  judgments  rendered  by  courts  of  First  Instance,  before  the  passage 
of  that  act,  exceptyíiui/  judgments. 

What  is  a  final,  and  what  an  interiocuiory  judgment  or  order,  considered. 

Judgment  having  been  obtaíned  against  A.,  who  was  master  and  one-third  owner 
of  a  certain  bark,  for  the  sum  of  $2000,  in  the  court  of  First  Instancc,  and  hia 
interest  having  been  sold  and  purchased  hy  B.  Held,  that  a  further  judgment  ren- 
dered in  a  subsequent  proceeding,  ordering  that  the  possession  of  the  bark  should  be 
delivered  to  B.  was  erroneous.  Held,  also,  that  such  judgment  is  ñ final  judgment, 
over  which  this  court  has  appellate  jurisdiction,  under  the  act  of  Febniary  28th, 
1850. 

Where  process  of  a  court,  as  an  execution,  commanding  the  sheríff  to  deliver  possession 
of  a  chattel,  has  heen  finally  and  completely  exectUed^ihe  power  of  the  sheríff  under 
it,  and  the  authority  of  the  court  to  enforce  it,  cease :  and  a  wrongdoer,  aíterwards 
trespassing  upon  the  person  thus  put  in  possession,  cannot  be  deemed  guilty  of 
contempt  for  disobedience  to  the  process  of  the  court    Per  Bernett,  J. 

The  title  acquired  by  a  third  person,  in  good  faith,  under  a  judgment  of  the  court  of 
First  Instance,  vrhile  such  judgment  is  in  forcé,  is  protected  by  sec.  6  of  the  act  of 
Fehruary  28th,  1850,  and  is  not  impaired  or  affected  by  the  reversal  of  the  judg- 
ment by  this  court. 

Whether  courts  of  First  Instance  have  admiralty  jurisdiction  in  proceedings  m  rem: 
Query  ? 

Where  the  master  of  a  vessel  was  one-third  owner,  and  all  his  right,  title  and  interest 
in  the  vessel  had  been  sold  under  execution  against  him ;  held,  that  the  purchaser 
of  his  one-third  interest  was  not  entitled  to  sopersede  the  master  in  the  command 
of  the  vessel,  ñor  deprive  him  of  the  possession  thereof. 

The  transfer  of  a  minority  interest  in  a  vessel  by  virtue  of  a  sale  under  execution, 
does  not  confer  upon  the  purchaser  any  more  extensivo  control  than  the  execution 
debtor  himself  enjoyed;  and,  as  a  general  rule,  the  majority  of  owners  can  control 
not  only  the  employment  and  destination  of  a  vessel,  but  also  the  appointment 
of  a  person  to  take  charge  of  her  as  master.  It  does  not  alter  the  case,  that 
the  debtor  was  the  master  of  the  vessel,  for  his  ríght  to  the  possession  and  cod>- 
mand  is  not  the  subject  of  sale  on  execution. 
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Tms  was  an  appeal  from  a  judgment  rendered  by  the  conrt 
of  First  Instance  for  the  district  of  San  Francisco.  The  facts 
snfficiently  appear  in  the  opinión  of  the  court.  The  cause  was 
argaed  by 

Oregary  Yale^  for  the  plaintiff,  and 

P,  A.  Morse^  for  the  defendant 

By  the  Court^  Benneit,  J.  On  the  17th  day  of  December 
last,  Kichard  S.  Slanghter,  Francis  H.  Eeynolds,  and  Nathaniel 
Dean  filed  their  several  bilis  of  complaint  before  the  jndge  of  First 
Instance  of  the  district  of  San  Francisco  to  recover  damages  for 
certaingrievances  clainied  to  have  been  committed  against  them 
respectively,  while  passengers  on  board  o^thebark  Ella  Fran- 
cés, on  her  passage  from  Panamá  to  San  Francisco.  After  setting 
forth  the  cause  of  action,  each  of  the  complaints  alleged  that 
Frederick  Illsley  was  part  owner  and  master  of  the  bark,  and 
prayed  that  he  and  the  other  owners,  when  made  known,  and 
the  bark  itself  might  be  cited  to  answer  unto  the  complaint,  and 
condemned  m  solido  to  pay  the  damages  respectively  daimed, 
and  that  the  bark  might  be  sold  to  satisfy  the  same.  Sum- 
monses  were  therefore  issued  in  the  several  suits,  commanding 
lUéley^  the  master,  to  appear  and  answer  the  complaints.  He 
accordingly  did  appear  by  his  attomeys,  and  put  in  a  aeverál 
plea  of  the  general  issue  on  his  own  behalf.  There  was  no  an- 
swer put  in  on  the  part  of  the  bark,  or  of  either  of  the  other 
owners,  no  process  served  upon  them,  no  publication  of  notice 
requiringthem  to  appear,  and  tio  appearance  of  record  on  their 
part.  The  causes  coming  on  for  trial,  they  were,  by  consent  of 
parties,  all  tried  together  before  the  same  jury,  who  rendered  a 
verdict  in  each  suit  in  favor  of  the  plaintiif.  Judgments  were 
rendered  for  each  of  the  plaintiffi  against  the  "  bark  Ella  Fran- 
cés," &c.,  and  executions  upon  such  j  udgments  respectively  issued 
against  the  '^bark  Ella  Francés  and  Illsley,  master,"  under 
which,  according  to  the  return  of  the  sheriff,  endorsed  on  the  ex- 
ecutions, the  ^^  bark  Ella  Francés"  was  sold  to  the  plaintiff, 

VouL  3 
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James  L.  Loring,  who  was  put  in  posseesion  of  the  veseel  by  the 
sheriff.  lUsley  thereapon  disposBeseed  Loring,  and  has  retaineá 
possession  of  the  vessel  to  the  pr^ent  time. 

On  the  7th  day  of  February  last,  Loring  filed  his  complaint 
in  the  court  of  First  Listance,  setting  forth  his  pnrchase  nnder 
the  executions,  the  deliverj  of  possession  to  him,  his  disposses- 
sion  by  forcé  and  violence,  and  praying  restitntion.  Hlsley  put 
in  his  answer  to  this  complainJk  and  insisted  therein,  that  he  was 
entitled  to  the  possession  of  the  bark  as  master,  and  the  court, 
after  several  continnances,  gave  judgment  against  him,  and  re- 
quired  him  to  deliver  possession  to  Loring ;  from  which  deter^ 
mination  an  appeal  is  taken  to  this  conrt 

By  the  judgment  of  the  court  of  First  Instance,  it  is  declared 
^^  that  in  the  sale  bf  the  bark  Ella  Francés,  nnder  the  order  and 
"  decree  of  this  courffand  by  the  sheriff  of  this  court,  Jam«8  L. 
^'  Loring  the  plaintiff  in  this  proceeding  pnrchased  all  the  right, 
"  title,  and  interest  of  Frederick  Hlsley  the  captain  and  defen- 
"  dant  in  the  proceeding  in  and  to  said  bark  Ella  Francés,'* 
and  that  Illsley  had  and  owned  at  the  time  of  the  sale,  ^^  one- 
"  third  part  of  said  bark  Ella  Francés  in  his  own  right."  It  is 
also  set  forth  in  the  judgment  that  lUsley,  as  appeared  from  the 
register,  represented  the  vessel  and  the  other  part  owners,  and 
it  is  adjudged  that,  in  the  suits  under  which  the  sale  took  place, 
he  made  a  defence  for  the  other  owners  as  well  as  for  himself. 
The  record  then  proceeds  as  follows : — "  The  court,  therefore, 
^'  orders,  adjudges  and  decrees,  that  from  and  after  said  sale,  and 
"  by  virtue  thereof,  all  the  right,  title,  and  interest  of  the  said 
^'  Captain  Frederick  Illsley  in  and  to  said  bark  Ella  Francés,  her 
^^  tackle,  apparel  and  rigging,  inohidvng  his  right  to  hold  the 
^^  possession,  control  and  command  of  the  same,  passed  to  and  be- 
*''  carne  the  right  of  the  said  James  L.  Loring.''  The  judgment 
further  orders  the  sheriff  to  deliver  possession  and  to  summon 
to  his  assistance  the  power  of  the  county  for  that  purpose,  un- 
less  before  the  lOth  day  of  March,  Illsley  should  pay  to  Loring 
tjie  sum  of  two  thousand  dollars,  the  amount  of  the  purchase 
money  paid  by  the  latter,  with  interest  thereon,  at  the  rate  of 
five  per  cent,  per  month  fi*om  the  date  of  the  sale,  and  also  one 
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hnndred  and  fifty  4ollar8  for  the  fees  of  Loring's  attomey,  toge- 
ther  with  the  costa  of  this  proceeding. 

Under  this  state  of  facts  it  is  claimed  by  the  connsel  for  the 
appellant :  First,  that  the  proceedings  under  which  the  bark 
was  sold,  were  in  substance  suits  in  personcmi  against  Dlsley, 
and  not  in  rem  against  the  vessel,  and  that  no  sale  couldiave  been 
inade  of  any  interest  in  the  bark  beyond  the  interest  of  Hlsley 
as  part  owner.  Secondly,  that  the  master  of  a  vessel  can  be 
displaced  only  by  the  raajoríty  of  the  part  owners  in  a  direct 
action  in  admiralty  for  that  purpose;  and  thirdly,  that  courts  of 
First  Instance  have  no  admiralty  jurisdiction.  The  converse  of 
the  last  two  propositions  is  insisted  upon  by  the  connsel  for  the 
respondent,  and  also  that  the  original  suits  may  be  regarded  as 
proceedings  either  in  admiralty  or  at  common  law,  and  that  in 
either  view  they  are  legal  and  should  be  sustained.  It  is  also 
contended  by  the  counsel  for  the  responden  t,  that  the  determina- 
tion  of  the  court  below  is  not  a  final  judgment  from  which  an 
appeal  can  be  taken  to  this  court  within  the  provisions  of  the 
act  of  Febrnary  28,  1850,  regulating  appeals ;  and,  secondly, 
that  if  it  be  such  a  final  judgment,  the  title  of  Loring  to  the 
bark  is  protected  upon  the  ground  of  his  being  a  purchaser,  in 
good  faith,  while  the  judgments  under  which  he  holds  were  in 
forcé. 

It  becomes  necessary,  in  the  first  place,  to  dispose  of  the  ques- 
tion,  whether  this  court  can  entertaín  an  appeal  from  such  a  de- 
termination  of  the  court  of  First  Instance  as  is  presented  in  this 
case.  The  act  of  Febrnary  28th  provides,  that  an  appeal  may  be 
taken  from  any  final  judgment  of  a  court  of  First  Instance  ren- 
dered  since  the  first  day  of  January,  A.  D.  1847 ;  and  if  the 
decisión  of  the  court  below  be  2^  final  judgment^  an  appeal  lies — 
otherwise,  not.  What,  then,  is  the  distinction  between  an  order 
and  a  final  judgment?  The  former  is  a  decisión  made  during  the 
progress  of  the  cause,  either  prior  or  subsequent  to  final  judg- 
ment, settling  some  point  of  practice  or  some  question  coUateral 
to  the  main  issue  presented  by  the  pleadings,  and  necessary  to 
be  disposed  of  before  such  issue  can  be  passed  upon  by  the 
court,  or  necessary  to  be  determined  in  carrying  into  execution 
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the  final  judgment.  The  latter  is  the  determination  of  the 
court  Tipon  the  issue  presented  by  the  pleadings,  which  ascer- 
tains  and  fizes  absólatelj  and  fiaally  the  rights  of  the  parties 
in  the  particular  suit  in  relation  to  the  eubject  matter  in 
litigation,  and  pnts  an  end  to  the  Buit.  The  appeal  in  the  case 
at  bar  is  from  a  decisión  prononnced  npon  the  tríal  of  an  issne 
formed  by  a  complaínt  filed  for  a  specific  pnrpose,  and  an  an- 
swer  on  the  part  of  the  person  complained  against.  The  sab- 
ject  matter  in  dispute  is  the  possession  of  the  vessel — ^the  issue 
tendered  by  the  pleadings  is,  which  party  has  the  right  to  that 
possession — and  the  award  of  the  court  decides  that  issne  de- 
finitively  in  favor  of  the  plaintiff,  and  puts  an  end  to  the  litiga- 
tion.  The  mutual  allegations  of  the  parties  are  more  nearly 
analogous  to  pleadings  in  original  suits,  than  they  are  to  papers 
upon  which  motions  for  interlocutory  orders  are  made,  and  the 
decisión  of  the  court  is  in  form,  phraseology  and  effect  a  final 
judgment. 

But  further,  after  the  sale  under  the  executions,  Loring  was 
put  into  possession  of  the  bark  by  the  sheriff.  The  process  of 
the  court  was  thus  finally  and  completely  executed,  and  from 
that  moment  the  power  of  the  sheriff  under  it,  and  the  authority 
of  the  court  to  enforce  it,  ceased.  The  sheriff  was  not,  by  vir- 
tue  of  the  mandato  of  the  executions,  required  to  keq>  the  pur- 
chaser  in  possession,  ñor  could  the  court  order  fresh  executions  or 
other  process  to  issue  commanding  him  to  that  effect.  Neither 
could  the  court  deem  the  defendant  in  contempt  for  disobedience 
to  ite  process,  because,  that,  having  been  fuUy  and  completely 
executed  and  obeyed,  had  spent  its  forcé  and  was  of  no  further 
effect.  If  Loring  was  afterwards  dispossessed  by  Hlsley  with- 
out  right,  he  is  left  to  the  same  mode  of  redress,  to  which  he 
would  have  been  obliged  to  resort,  in  case  he  had  been  despoil- 
ed  of  his  possession  by  any  other  wrong  doer ;  that  is,  to  an  or- 
dinary  suit  to  procure  restitution.  The  decisión  appealed  from 
cannot,  therefore,  be  regarded  as  an  order  made  in  the  original 
suits,  and  if  it  is  not  a  final  judgment,  within  the  meaning  of 
the  act  of  February  28th,  it  is  no  authorized  legal  proceeding  of 
any  description. 
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It  Í8  contended  by  the  counsel  for  the  respondent  that  Loring 
Í8  a  pnrchaser  in  good  faith.  The  last  clause  of  sec.  6  of  the 
act  above  referred  to,  provides  that  no  reversal  of  any  judg- 
xnent  or  order  of  the  court  of  First  Instance  by  the  supreme 
conrt  shall  take  away  or  impair  rights  acquired  by  third  per- 
sons,  in  good  faith,  nnder  such  judgment,  while  it  was  in  forcé. 
The  jndgments  nnder  which  Loring  claims  were  in  full  forcé  at 
the  time  of  the  parchase  by  him,  and  any  rights  which  he  ac- 
quired thereby  must  be  protected.  But  this  in  no  manner 
alters  the  point  in  dispute,  for  the  question  recurs,  what  rights 
did  he  acquire — ^a  title  to  the  whole  bark,  or  only  to  the  mino- 
rity  interest  of  Llsley?  And  these  questions  involve  the  inqui- 
ry,  whether  the  cases  of  Slaughter  and  others  are  to  be  regard- 
ed  as  suits  in  admiralty  in  rem^  or  proceedings  inpersonam  in 
the  ordinary  course  of  judicial  investigation ;  if  the  former,  then 
the  whole  bark  must  have  been  sold.;  if  the  latter,  the  interest  of 
Dlsley  only  can  have  been  disposed  of — ^for  under  proceedings  in 
admiralty  m  rem,  the  interest  of  one  part  owner  cannot  be  sold 
to  satisfy  a  demand  due  from  the  vessel  itself,  whilst  in  suits  in 
personam  in  courts  other  than  admiralty  courts,  no  man  can 
be  deprived  of  his  property  without  first  having  been  person- 
ally  cited  to  appear  and  make  his  defence,  unless  by  virtue  of 
8ome  positive  statutory  enactments. 

It  is  difficult  to  say  from  an  examination  of  the  pleadings 
and  other  papers  in  the  original  suits,  whether  they  were  in  tend- 
ed as  suits  in  admiralty  or  as  common  law  actions.  ÜVe  think 
it  would  be  difficult  to  sustain  them  as  admiralty  procee  dings 
in  consequence  of  want  of  conformity  to  the  practico  in  such 
cases,  whether  we  are  to  be  govemed  by  the  course  of  practico 
of  the  Mexican  Eepublic  or  in  the  United  States ;  and  we  are  of 
opinión  that  the  judgment  from  which  this  appeal  has  been 
taken  furnishes  sufficient  reasons  why  we  should  regard  those 
former  suits  as  ordinary  actions  m  peraonam  against  Illsley 
alone.  That  declares  that  Loring  purchased  the  interest  of 
Illsley,  being  one-third  part  of  the  bark,  without  any  claim  that 
he  acquired  a  tiüe  to  the  interests  of  the  other  part  owners  ;  and 
although  it  alleges  that  be  made  a  defence  for  them,  yet  it  seems 
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that  8uch  defence  was  necessarily  connected  with  bis  own,  and 
whícli  he  could  not  well  avoid  'withont  at  the  same  time  aban- 
doning  bis  own.  We  do  see  tbat  neitber  of  tbe  qther  owners  in 
any  way  appeared  upon  tbe  record,  or  made  any  defence  of  re- 
cord. Again,  if  tbe  court  below  bad  deemed  tbat  anytbing 
more  tban  Illsley's  interest  bad  been  sold,  it  wonld  scarcely  bave 
made  an  order  requiringtbe  payment  of  tbe  $2000  and  interest, 
as  tbe  condition  of  bis  being  allowed  to  retain  possession  of  the 
vessel.  We  are,  tberefore,  of  tbe  opinión  tbat  tbe  snits  under 
tbe  judgments  in  whicb  tbe  sale  took  place  sbould  be  regarded 
as  proceedings  in  personam  against  Hlsley  alone,  and  not  in 
rem  against  tbe  vessel — ^that  only  bis  rigbts  bave  been  affected 
tbereby — and  tbat  bis  interest  only  was  sold  mider  tbe  execu- 
tions  and  purcbased  by  Loring.  If  we  Are  correct  in  tbis  view 
of  tbe  case,  it  becomes  nnnecessary  to  pass  upon  tbe  qnestion, 
whicb  was  so  elaborately  ^rgued  at  tbe  bar,  wbetber  com*ts  of 
First  Instance  buve  admiralty  jiirisdiction. 

Tbe  question  tben  arises,  wbat  was  tbe  extent  of  tbe  rigbts 
acqnired  by  Loring  nnder  bis  purcbase  of  tbe  interest  oflllsley? 
Did  be  gain  tbe  rigbt  of  tbe  latter  to  bold  possession  of  tbe  yessel 
as  master,  superadded  to  bis  interest  as  part  owner?  We  con- 
sidei:  the  qnestion  by  no  means  unembarrassed  witb  difficolties. 
No  autborities  were  cited  upon  tbe  argument  bearing  directly 
upon  tbe  point,  or  showing  anytbing  more  tban  tbe  general 
rigbts  of  owners  and  masters  of  vessels ;  and  in  our  own  re- 
searcbes  tbrougb  tbe  limited  number  of  books  at  our  com- 
mand  we  bave  not  been  able  to  find  a  solution  of  tbe  case,  and 
are  tbus  left  to  deduce  our  conclusión  from  general  principies. 

On  tbe  one  band,  we  are  met  witb  tbe  argument,  tbat  a  sberiff 
under  an  execution  must  necessarily  take  possession  of  tbe  per- 
sonal property  upon  whicb  be  levies — tbat  being  autborized  to 
seize  the  interest  of  one  of  several  part  owners  in  a  cbattel,  be 
must  take  the  solé  possession  of  it,  in  order  that  it  may  be  forth- 
coming  at  the  day  of  sale — and  that  after  the  sale  he  may  de- 
liver  it  over  to  tbe  purchaser ;  and,  applying  tbis  doctrine  to  tbe 
present  case,  that  the  sberiff,  having  taken  possession  of  tbe 
vessel,  and  retained  it  down  to  tbe  time  of  sale,  not  only  bad 
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the  right  bat  was  obliged  to  transa  that  possession  to  Loring. 
On  the  other  hand,  we  are  remindied  that  a  master  of  a  ship  is 
appointed  by  the  majority  of  owners,  and  canuot  be  removed  by 
tho  minoritj,  and  that  this  rale  is  equallj  applicable  after  the 
sale  of  a  part  intereet  xinder  execntion,  as  in  case  of  a  volon- 
tarj  transfer. 

The  condact  and  management  of  a  Bhip  are  always  entrnsted 
to  the  master,  whether  he  has  or  has  not  a  partial  property  in 
it ;  and  in  either  case  he  is  the  confidential  servant  or  agent  of 
the  owners  at  large.  {Abiott  on  Bhijppinff^  123^  12é,  Zondon 
Ed.  184é.)  Personal  trust  and  confidence  are  reposed  in  him 
by  the  owners  on  accoimt  of  his  known  or  snpposed  experience 
and  skill,  and  as  a  general  rule,  the  majority  of  owners  can 
control  not  only  the  employment  and  destination  of  the  ship, 
but  also  the  appointment  of  the  person  to  take  charge  of  her  as 
master.  (Id.  98,  99,  and  note  "/"  on  jpage  last  cited.)  The 
voluntarj  transfer  of  a  minority  interest  in  a  ship  does  not  con- 
fer  npon  the  purchaser  any  more  extensive  control  than  the 
Tender  himself  enjoyed ;  and  it  is  difficult  to  see  why  a  forced 
sale  imder  execution  shoiild  have  any  greater  effect  than  a  toI- 
nntary  trimsfer.  If  a  distinction  be  made,  then  in  case  of  a 
sale  under  execution  of  a  minority  interest,  however  trifling  it 
may  be,  power  is  given  to  the  minority  to  usurp  the  legal  right 
of  the  majority  in  appointing  or  discharging  the  master,  and  in 
controUing  the  management  of  the  affairs  of  the  ressel.  In  the 
case  before  the  court,  two-thirds.  of  the  bark  are  owned  by 
citizens  of  the  Atlantic  states,  who  have  entrusted  her  to  the 
prudence  and  skill  and  experience  of  a  master  selected  by 
them  ;  and  it  is  sought  to  deprive  them  of  their  legal  control, 
and  give  it  to  the  owner  of  but  one-third.  We  think  this  ought 
not  to  be  done.  The  fact  of  the  person,  whose  interest  has  been 
sold  under  the  executions,  being  also  the  master,  can  work  no 
chango  in  the  principie.  The  master  of  a  vessel,  as  aucJi^  has  no 
interest  in  it,  which  can  be  the  subject  of  levy  and  sale  under 
execution.  He  is  but  a  naked  agent — and  a  naked  agent, 
whether  the  subject  matter  of  his  agency  be  a  ship  or  any 
other  chattel,  has  no  substantial  interest  in  the  property  which 
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can  be  levied  npon  and  sold;  and  althongh  tbe  intereet  of 
Illsley  as  part  owner  has  passed  to  Loring,  bj  virtue  of  the  sale, 
his  agencj  as  master  is  in  no  way  affected. 

So  much,  therefore,  of  the  jndgment  of  the  court  below  as  de- 
termines that  the  right  of  Illsley  to  hold  the  possession,  control 
and  command  of  the  bark  EUa  Francés  passed  to  and  became 
the  right  of  Loring,  and  requiring  the  former  to  yield  np  and 
deliver  possession  of  the  same  to  the  latter,  mnst  be  reversed. 
This  leaves  Loring  the  owner  of.  the  interest  of  Bislej,  and 
entitles  him  to  compel  an.acconnt  of  the  profíts  which  the 
bark  may  make,  in  the  manner  prescribed  by  law  for  compelling 
acconnts  between  joint  owners  of  vessels. 

An  order  will  be  entered  accordingly. 


GONZALBS  V8.  HuiíTLEY  &  FoESYTH. 

On  an  appeal  from  a  judgment  of  a  court  of  First  Instance,  where  the  record  coDtained 
none  of  the  proceedings  of  the  court  helow,  except  the  pleadiogs  and  judgment, 
and  these  were  sufficlent,  no  portion  of  the  evidence  heing  retumed  \  hdd^  that  this 
court  would  presume,  nothing  appearíng  in  any  way  to  the  contrary,  that  the  pro- 
ceedings were  regular,  and  that  sufiicient  evidence  waa  adduced  at  the  tiial  to 
warrant  the  judgment. 

Tms  was  an  appeal  from  the  conrt  of  First  Instance  of  the 
district  of  San  Joaqnin.  The  pleadings  and  judgment  re- 
turned  were  regular  and  sufficient  on  their  face,  and  neither 
the  evidence  taken  on  the  trial,  ñor  any  part  of  the  other 
proceedings  had  in  the  canse,  was  retumed,  and  the  case  was 
presented  to  the  court  simply  on  the  pleadings  and  judgment. 
The  judgment  was  in  favor  of  the  pliuntiff,  and  the  defendants 
appealed. 

P.  A,  Morse^  for  defendants,  expa/rte, 

By  the  Cov/rt^  Hastings,  Ch.  J.  The  proceedings  before 
the  court  of  First  Instance  appear  to  have  been  substantially 
regular,  and  if  there  was  error  in  the  court  below,  it  does 
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not  appear  of  record.  It  mnst  be  presumed  that  the  conrt 
had  Bufficient  evidence  to  anthoríze  the  jadgment  which  it 
rendered)  otfaerwise  few  jndgments  of  courts  of  inferior  juris- 
diction  conld  be  BUBtaiiied.  It  is  trae,  as  argned  by  connsel 
for  appellants,  that  the  Btatnte  of  28th  of  Februarj  1850, 
anthorizes  this  court  to  remand  the  cause  for  a  new  trial  or 
for  a  more  perfect  record,  but  no  coart  ought  to  award 
a  new  trial  nnless  for  good  cause  shown,  and  we  do  not  think 
that  a  cause  should  be  remanded  for  new  trial  in  the  court 
below,  for  the  reason  alone  that  "  710  tangible  point  ispresented 
foT  determiruitiony^^  in  the  language  of  the  statute. 

If  the  retum  be  incorrect,  the  appellants  can  have  writs  of 
certiorari  and  mandamus,  and  the  record  can  thus  be  perfected. 

The  Btatute  of  28th  of  Februarj  was  intended  to  facilítate 
appeals  to  this  court,  and  in  its  effect  repeals  all  former  laws  in 
forcé  in  this  country  regulating  appeals.  It  is  strictly  a  reme- 
dial  statute,  enlarging  the  right  of  appeal,  and  in  its  effect 
removing  all  obstades  to  the  prosecution  of  appeals  from  the 
courts  therein  mentioned.  If  its  provisions  were  retro-active  in 
their  effect,  impairing  yested  rights,  they  would  be  repugnant 
to  the  principies  of  the  common  and  civil  law,  and  void.  There 
appearing  nothing  of  record  ezhibiting  error  in  the  proceedings 
of  the  court  below,  the  judgment  is  affirmed. 


Payne  va.  The  Paoifio  Mail  Steambhip  Compant. 

This  court  has  jarisdiction,  on  appeal,  of  an  order  of  the  court  of  First  Instance, 
afiécting  the  merits  in  a  case,  where  the  appeal  was  hrought  before  the  passage  of 
the  actof  Feb.  28th,  1850. 

The  plaintíff  recovered  judgment  against  the  defendants  for  $1000,  that  sum  being 
the  amount  of  daroages  awarded  by  a  jury,  before  whom  the  cause  was  tried.  On 
motion  for  a  new  trial,  the  judge  of  First  Instance  ordered  that  the  judgment  should 
be  set  aside,  and  a  new  trial  granted,  unless  the  platntiff  would  consent  to  lemit 
$400  of  the  judgment  which  had  been  rendered  inhis  fovor.  On  appeal  fnun  this 
order,  hdd^  that  this  court  had  jurisdiction  of  the  appeal,  and  the  ojder  was 
zeversed  and  set  aside. 


/ 
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Whether  a  court  of  First  loitance  lias  power  to  aet  aside,  vacate,  or  modUy  its  own 

jadgment,  when  once  finally  enteied :    Queiy  ? 
The  rules  by  which  courts  are  govemed  íd  setting  aside  tlie  verdicts  of  juries  on  Üie 

ground  of  excessiveness  of  damages,  considered.    Per  Hastings,  Ch.  J. 
The  order  appealed  from  ú  not  a  matter  resting  in  the  discretíon  of  the  court,  aad  u 

reviewable  on  appeal. 


The  action  was  bronght  to  recover  damages  for  neglecting 
to  snpply  the  plaintiff  with  wholesome  food  on  the  passage  from 
Panamá  to  the  ,port  of  San  Francisco,  and  for  the  I068  of  the 
plaintiff 's  baggage.  The  valué  of  the  baggage  was  estimated  by 
witnesses  to  have  been  abont  $400,  in  the  city  of  New  Tort, 
and  from  $1200  to  $1600  in  San  Francisco.  The  defendants 
were  a  company  engaged  in  the  transportation  of  passengers 
from  Panamá  to  San  Francisco,  and  from  San  Francisco  to 
Panamá.  Considerable  evidence  was  given  on  the  trial,  bnt  no 
point  of  law  was  made,  and  the  whole  matter  was  a  question 
for  the  determination  of  the  jury  upon  the  evidence.  The  jury 
having  found  a  verdict  for  $1000  in  favor  of  the  plaintiff,  the 
court  of  First  Instance,  after  having  rendered  judgment  on  the 
verdict,  made  an  order,  on  motion  of  the  defendants,  setting 
aside  the  judgment  and  verdict,  unless  the  plaihtiflf  woiüd  con- 
sent  to  remit  $400.  From  this  order  the  appeal  was  taken. 
The  case  differs  from  that  of  Loríng  v.  lUdey  {ante^  p.  24,) 
in  this  respect,  that  here  the  order  was  made  and  the  appeal 
taken  lefoi'e  the  passage  of  the  act  of  February  28th,  1860, 
whereas,  in  the  case  referred  to,  the  judgment  was  rendered 
hefore^  but  the  appeal  was  not  taken  until  after  the  passage  of 
that  Act 

Mr.  Groai^  for  the  plaintifi^  and 
Hall  McAUüter^  for  the  defendant. 

£y  the  Court^  Hastings,  Ch.  J.  Two  causes  are  assigned  for 
the  dismissal  of  the  appeal.  Ist  That  an  appeal  will  not  líe 
from  the  decisión  of  the  court  below,  setting  aside  the  verdict 
of  the  jury  and  granting  a  new  trial,    2d.  The  decisión  appealed 
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from  was  the  exercise  of  a  discretion  of  the  coiirt  which  au 
appellate  court  ought  not  to  interfere  with. 

That  appeals  from  anj  judgment,  order,  or  determination  of 
the  court  of  First  Instanco,  taken  before  the  passage  of  the 
statute  of  February  28th,  1850,  and  from  any  such  judgment, 
order,  or  determination,  made  or  rendered  after  the  passage  of 
said  Act,  will  lie  to  this  coort,  is  olear  from  the  third  and  sixth 
sections  of  said  Act.  This  appeal  was  taken  on  the  8th  daj  of 
Febmary,  A.D.  1850,  and  was  clearly  within  the  provisions  of 
said  third  section. 

The  sizth  section  regnlating  the  mode  of  effecting  an  appeal, 
among  other  things,  provides,  ^'That  appeals  maj  be  taken 
"  from  any  final  judgment  of  any  conrt  of  First  Instance,  ren- 
"  dered  since  the  first  day  of  January,  A.  D.  1847,  or  from  any 
"  jndgment  or  order  of  said  court  which  may  be  rendered  any 
"  time  hereafter." 

The  case  of  Zormg  v.  IlUley^  decided  by  this  court,  falls 
within  the  provisions  of  said  sixth  section,  the  judgment  having 
been  rendered  before,  and  the  appeal  taken,  after  the  passage  of 
the  Act,  A  writ  of  error  will  not  usually  lie  for  the  purpose  of 
reviewing  any  order  or  judgment  of  any  inferior  court  founded 
upon  the  sound  discretion  of  the  court,  but  this  court  possesses 
more  power  than  ordinarily  pertains  to  a  court  of  errors,  to  wit : 
it  is  styled  an  appellate  court,  and  is  authorized  by  law  to  enter- 
tain  appeals  from  interlocutory  orders,  decrees,  judgments,  and 
determinations  of  all  the  courts  of  this  state,  in  the  manner 
limited  and  prescribed  by  law.  It  is  a  court  of  the  last  resort, 
except  in  the  few  instances  in  which  appeals  will  lie  from  its 
decisions  to  the  supremo  court  of  the  United  States,  which 
right  is  suspended  until  the  admission  of  the  state  into  the 
Union.  In  the  case  of  Campbell  v.  Stókes^  2  WendeU^  145, 
Chancellor  Walworth,  in  delivering  the  unanimous  opinión  of 
the  court  of  errors,  says,  "  There  is  a  manifest  difference  to  be 
"  observed  between  the  proceedings  on  writs  of  error  in  this 
"  court  and  the  proceedings  of  the  supremo  court.  on  writs  of 
"  error  to  inferior  tribunals,"  from  which  it  may  be  inferred 
that  courts  apparently  possessing  the  same  prerogatives  and 
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jurisdiction,  may  differ  widely  in  the  extent  of  their  power. 
Entertaining  these  views,  we  think  the  motíon  to  dismiss  the 
appeal  should  be  ovemiled.  The  qtiestioii  whether  the  court 
below  erred  ín  setting  aeide  the  verdict  and  ordering  a  new  tríal, 
unless  the  plaintiffs  should  enter  a  remittüv/r  of  $400,  still  re- 
mains  to  be  settled.  Although  no  cause  appears  of  record  for 
setting  the  verdict  aside,  it  is  to  bé  presumed  that  the  cause  was 
excessive  damages.  It  is  admitted  that  the  record  contains  all 
of  the  testimony.  Courts  with  great  reluctance  ever  interfere 
with  the  fínding  of  a  jury  in  an  action  for  unliquidated  damages 
for  reason  that  the  damages  are  excessive,  and  a  court  ought 
never  to  set  aside  a  verdict  for  such  a  cause,  unless,  beyond 
doubt,  the  verdict  be  unjust  and  oppressive,  obtained  through 
some  undue  advantage,  mistake,  or  in  violation  of  law,  as  upon 
questious  so  peculiarly  peitaining  to  the  powers  and  investiga- 
tion  of  the  jury,  it  ought  to  be  presumed  that  the  verdict  of  the 
jury  is  correct.  In  this  case  the  action  was  instituted  for  re- 
covery  of  damages  for  neglecting  and  refusing  to  supply  the 
appellant  with  wholesome  food,  while  a  passenger  on  the  steamer 
Pomama^  from  Panamá  to  the  port  of  San  Francisco,  for  loss  of 
baggage,  estimated  by  witnesses  to  be  of  the  valué  of  $400,  in 
the  city  of  New  York,  and  of  $1200,  or  $1600,  in  this  country, 
and  for  consequential  damages  arising  therefrom. 

It  seems  to  be  extremely  questionable  whether  courts  of  First 
Instance  possess  the  power  of  granting  new  triáis,  as  practiced 
in  courts  of  common  law.  That  such  courts  could  set  aside  any 
interlocutory  order  or  sentence,  there  seems  to  be  no  doubt,  but 
a  definitive  sentence  once  pronounced  could  not  be  altered  ex- 
cept  by  the  next  superior  court  in  grade  on  appeal.  {EscricJie^ 
Sala*8  ediUon^  284-5.) 

It  appears  to  be  repugnant  to  the  policy  of  the  civil  law  sys- 
tem  of  practice  to  permit  the  courts  to  set  aside  or  revise  their 
judgments  once  rendered,  so  jealous  is  that  system  of  the  mo- 
tives which  might  induce  the  judges  to  review  their  own  sen- 
tences  after  they  had  once  been  declared.  The  court  in  this 
case  submitted  the  assessmentof  damages  to  a  jury,  who  returned 
a  verdict  for  the  plaintiff  for  the  sum  of  $1000,  a  sum  far  less 
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than  the  amonnt  claimed.  "No  violatíon  of  law,  or  any  estab- 
lished  rules  of  practice,  or  mistake,  or  fraudulent  acts  on  the 
part  of  the  plaintiff,  are  alleged  as  a  canse  for  interfering  with 
thifl  verdict.  The  right  of  trial  by  jury  in  civil  as  well  as 
criminal  cases,  being  secured  by  the  Bill  of  Eights,  and  believing, 
as  we  dOj  that  it  is  the  duty  of  this  court  to  remove  every  ob- 
Btacle  ín  the  way  of  a  free  exercise  of  this  right,  and  that  it 
should  not  be  interfered  with  on  the  part  of  the  courts,  except 
for  the  reasons  above  alluded  to,  and  that  in  the  end,  however 
just  it  may  have  appeared  to  the  court  below  to  set  aside  this 
verdict,  great  abuse,  if  not  the  destruction  of  this  right,  would 
ensue,  we  are  of  the  opinión  that  the  order  of  the  court  of  First 
Instance,  granting  a  new  trial,  should  be  reversed.  So  much, 
therefore,  of  the  proceedings  of  the  court  below,  which  provide 
for  a  new  trial  on  the  issne  joined,  is  reversed,  and  said  court  is 
ordered  to  enter  up  judgment  upon  the  verdict. 


Lawbenoe  vs.  Oollieb,  and  others. 

A  verdict  of  a  jury  wUl  not  be  set  aside,  on  the  ground  that  one  of  the  jurors  "  knew 
and  was  aware  of  the  circumstances  connected  with  the  affair,"  the  subject  matter 
of  the  suit,  where  no  objection  to  him  was  made  until  after  the  verdict  was  ren- 
dered,  and  it  not  appearing  that  he  had  formed  or  expressed  an  opinión  before  the 
tiial,  or  was  in  any  way  biased  in  favor  of  the  plaintiff. 

This  was  an  action  brought  in  the  court  of  First  Instance  of 
San  Francisco,  against  James  Collier  and  his  two  sons  Edwin 
D.  Collier  and  John  A.  Collier,  to  recover  damages  for  an  as- 
sault  and  battery  claimed  to  have  been  committed  by  them  on 
the  plaintiff,  while  crossing  the  country  from  Santa  Fé  to  Cali- 
fornia. Much  conflicting  evidence  was  given  at  the  trial,  but 
no  questions  of  law  were  raised.  The  cause  was  tried  before  a 
jury,  who  found  a  verdict  for  the  plaintiff  in  the  sum  of  $1675, 
upon  which  judgment  was  rendered  by  the  court.  The  defen- 
dants  made  a  motion  for  a  new  trial  in  the  court  of  First  Instance, 
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and  the  conrt  ordered  that  ^'  the  verdict  shonld  be  eet  aside  and 
a  new  trial  granted,  nnless  the  plaintiff  would  consent  that  the 
vei-dict  be  reduced  to  five  hundred  dollare."  The  plaintiff  re- 
fased  to  consent,  bnt  appealed  from  the  order  to  this  court. 

K  C  MarahaU^  for  the  plaintiff. 

WiUon  Shannon^  for  the  defendants. 

JBy  tJie  Court^  Hastinos,  Ch.  J.  This  was  an  action  for  damages 
for  an  assault  and  battery .  The  jury  rendered  a  verdict  in  favor  of 
appellant  for  $1675,  and  a  judgment  having  been  dnij  rendered 
thereon,  the  defendants  moved  the  conrt  to  set  aside  the  ver- 
dict, and  grant  a  new  trial  upon  the  affidavit  of  one  William 
Brisbane,  to  the  effect  that  one  of  the  jurors,  James  Swartwont, 
''  knew  and  was  aware  of  the  circumstances  connected  with  that 
affair,"  the  alleged  assault  and  battery,  prior  to  beingsummoned 
as  a  juror.  It  is  unnecessary  for  this  court  to  decide  that  such 
knowledge  would  not  disqnalify  a  juror, and  such  seems  to  have 
been  the  opinión  of  the  court  below,  as  is  apparent  from  the  or- 
der of  the  judge  as  foUows : — ^*' Whereupon,  afterhearing  coun- 
^^  sel  on  both  sides,  his  honor  the  judge  gave  and  declared  his 
^^  decisión  that  said  verdict  should  be  set  aside,  and  a  new  trial 
"  granted,  unless  the  plaintiff  would  consent  that  the  verdict  be 
'^  reduced  to  five  hundred  dollars."  From  this  decisión  the  ap- 
pellant appeals  to  this  court.  For  the  reasons  stated  in  the  case 
oíPayne  v.  The  Pacific  Mail  Steamship  Company^  decided 
at  the  present  term  of  this  court,  the  above  order  of  the  court 
of  First  Instance  is  reversed,  and  the  court  below  is  ordered  to 
enter  judgment  upon  the  verdict. 
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Payne  v8.  Jacobs^  et  al. 

The  finding  of  a  jury,  or  of  a  conrt  passing  on  the  facts  in  place  of  a  jury,  and  decid- 
ÍDg  upon  the  weight  of  testimony,  wUl  not  be  reviewed  by  this  court,  uniese  such 
finding  be  impeached  for  fraud,  misconduct,  or  mistake,  or  other  improper  influ* 
enees.   ¿^^♦^•-•«^  *»  ¿fi^ i^^^f /t-v^^^  ^i/>t^  /ÍJ^f 

The  rule  laid  down  in  Fta^n^  y.  7%e  Pacific  Maü  Steamship  Company^  {ante,  p.  33,) 
approved. 

Appeai*  from  the  coort  of  First  Instance  of  the  district  of  San 
Francisco.  The  facts  are  fully  stated  in  the  opinión  of  the 
court.    The  case  was  argtied  bj 

Alexander  Cam¡phell^  for  the  plaintiff. 

Mt,  Stafford^  for  the  defendants. 

By  the  Court^  HA8TiNQs,Ch.  J.  On  the  6th  day  of  December,  A.D. 
1 849,  the  foUowing  entry  appears  on  the  records  of  the  court  below : 
"  N*ow  at  this  day  the  parties  being  ready  for  trial,  the  court 
^'  sitting  as  a  jury  hears  the  proofs,  and  finds  for  the  plaintiff  in 
"  the  sum  of  $1083  96,  together  with  the  costs  and  charges  in 
"  this  behalf  expended.  It  is,  therefore,  considered  by  the 
"  court  that  the  said  plaintiff  recover  of  the  said  defendants 
"  the  said  sum  of  one  thousand  and  eighty-three  doUars,  and 
"  tAj  together  with  the  costs  and  charges  in  this  behalf  ex- 
^*  pended ;  and  that  the  defendants  be  required  to  prove  by 
"  theip  books  the  valué  of  the  socks,  on  next  Saturday,  at  6 
"  P.M.,  at  which  time  the  court  will  hear  further  testimony  in 
"  the  case." 

And  again  on  the  6th  appears  the  foUowing  entry : — "  H"ow 
**  at  this  day,  upon  a  re-hearing  of  this  case,  the  court  sets  aside 
"  the  previous  judgment,  and  finds  for  the  plaintiff  in  the  sum 
"  of  $2789,"  and  enters  judgment  accordingly. 

On  the  8th  day  of  the  same  month,  the  defendant  moves  the 
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court  to  set  aside  the  verdict  and  judgment  for  the  foUowing 
reasons : — Ist.  Because  the  verdict  is  against  the  law.  2d.  Be- 
cause  the  verdict  is  against  the  evidence,  and  for  other  reasons 
of  similar  import.  Which  motion  the  court  overruled,  and  an 
appeal  is  taken  therefrom  to  this  court.  K  it  appeared  &om 
the  evidence  spread  upon  the  record,  that  the  verdict  was 
against  the  law,  this  court  would  not  hesitate  to  reverse  the  or- 
der  of  the  court  below ;  and  if  it  clearly  appeared  that  by  any 
mistake,  unlawful  interference  of  either  partj,  or  anj  undue  in- 
fluence  whatever,  an  erroneous  verdict  had  been  rendered,  a 
new  trial  would  be  ordercd.  It  appears  that  the  plaintiff  sold 
to  the  defendants  three  invoices  of  goods,  amounting  in  the 
whole  to  the  sum  of  $10,400,  one  of  which  invoices  consisted  of 
977  dozens  of  woolen  socks,  and  50  pairs  of  blankets.  In  the 
bilí  of  sale  it  is  stated  that  some  of  the  bales  of  socks  were  dam- 
aged,  but  how  many  or  to  what  extent  was  unknown,  and  the 
parties  agreed  to  refer  the  articles  damaged  to  J.  V.  Plume,  and 
that  if  his  decisión  should  not  be  satisfactory  to  both  parties,  the 
purchasers  should  take  the  goods  which  were  not  damaged  at 
thejpro  rata  price  at  which  the  whole  was  bought,  and  the  ven- 
dees  should  réturn  the  portion  that  should  be  found  damaged. 
TJnder  this  agreement  all  the  goods  appear  to  have  been  deli- 
vered  to  and  receíved  by  the  defendants.  Mr.  Plume  made  an 
estímate  of  the  amount  of  damage,  and  carne  to  the  conclusión 
that  it  was  $3000,  but  the  defendants,  as  they  had  a  right  to  do 
under  the  agreement,  refused  to  abide  by  his  decisión.  From 
this  it  follows  that  the  plaintiff  was  entitled  to  a  return  of  that 
portion  of  the  goods  which  was  found  to  have  been  damaged ; 
and  it  appears  from  the  testimony  of  Mr.  Hungerford,  that  the 
defendants,  upon  deraand  made,  refused  to  return  the  damaged 
articles.  They  were  therefore  Hable  for  their  valué.  The  ques- 
tion  then  submitted  to  the  court  as  a  jury,  was  the  valué  of  the 
damaged  goods  which  the  defendants  refused  to  return.  This 
was  purely  a  question  for  a  jury  to  pass  upon,  and  unless  for 
mistake,  fraud,  or  misconduct  of  the  jury,  or  other  improper  in- 
fluencGS,  the  finding  of  the  court  should  not  be  disturbed.  Here 
was  a  violation  on  the  part  of  the  defendants  of  the  stipulations 
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of  the  contract ;  and  should  thÍ8  conrt  listen  to  argumenta  of 
counsel  to  show  that  the  finding  of  the  court  was  contrary  to  the 
weight  of  t^stimony,  we  shonld  establish  a  precedent,  which,  if 
followed,  would  resnlt  in  converting  this  bench  into  a  jury-box. 
In  the  case  of  Payne  v.  the  Pacific  Mail  Steamshvp  Com- 
pany^  we  decided  that  the  courts  below  cannot  lawfully  in- 
terfere  with  the  finding  of  a  jury  in  such  cases,  and  the  court 
will  not  attempt  to  exercise  a  power  over  the  verdicts  of  juries 
which  it  has  denied  to  the  court  in  which  the  verdíct  may  have 
been  rendered.  It  is  not  to  be  inferred  from  this  that  a  court 
may  not  set  aside  a  verdict  which  is  clearly  contrary  to  e vidence, 
ñor  that  this  court  will  refuse  to  examine  the  evidence  embodied 
in  the  record,  to  ascertain  whether  an  outrage  upon  the  rights  of 
one  of  the  parties  has  been  committedby  the  jury ;  but  we  mean 
to  assert  the  doctrine,  that  the  finding  of  a  jury,  or  a  court  act- 
ing  as  such,  upon  the  weight  of  testimony,  will  not  be  reviewed 
by  this  court,  unless  such  finding  be  impeached  for  some  one  of 
the  causes  above  alluded  to.  In  this  case  the  question  as  to  the 
amountof  damage  to  the  goods  had,  previous  to  its  having  been 
brought  before  the  court  of  First  Instance,  been  presen ted  to  three 
different  sets  of  arbitrators,  who  came  to  as  many  diverse  con- 
clusions.  The  court  below,  añer  setting  aside  one  judgment 
previously  rendered,  changed  not  only  the  amount  of  the  prior 
judgment,  but  differed  widely  from  the  arbitrators  ;  and  it  may 
not  be  improper  here  to  remark,  that  the  judges  of  this  court 
are  farther  apart  in  their  estimate  of  damages  than  the  arbitrar 
tors  and  court  of  First  Instance  ;  and  should  we  deem  it  proper 
to  6it  as  a  jury,  weigh  the  testimony,  and  be  able  to  agree  as  to 
the  amount  of  damages,  the  conclusión  to  which  we  should  come 
would  probably  be  deemed  by  the  parties  no  nearer  right,  than 
the  opinión  of  those  to  whom  they  have  heretofore  appealed. 
We  shall  not  therefore  disturb  the  judgment  of  the  court  below, 
believing  that  we  cannot  do  so  without  a  violation  of  law,  and 
the  well  known  rules  which  regúlate  the  proceedings  of  courta 
having  this  jurisdiction.  The  judgment  of  the  court  below  is 
affirmed. 
Vou  L  4 
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Palmes  vs,  Bbown. 

The  coort  will  not  reverse  a  judgment  wbere  notbiog  is  returned  on  appeal  except 
the  pleadings  and  judoment  of  the  oourt  below,  and  these  are  regular  and  sufficient. 
The  case  of  GonzaUi  v.  Hundey  ^  For»ytK¡  {ante.  p.  32,)  approved. 

Appeal  from  a  judgment  of  the  court  of  First  Instance  of  the 
district  of  San  Francisco.  The  facts  of  the  case,  so  far  as  they 
are  important,  are  the  same  as  the  facts  in  the  case  of  Gomales 
V.  HunÜey  efe  Forsyth^  {ante^p.  32.)  The  cause  was  argued  in 
this  court  by 

JoTin  SaUe7'lee^  for  the  plaintifiP. 

J.  B.  Hart^  for  the  defendant. 

By  the  Court  This  case  is  not  distinguishable  from  Gomales 
▼.  Hundey  <t  Forsyih,    The  judgment  is,  therefore,  affirmed. 


Frothingham  et  al.  vs.  Jejütkins  et  al. 

The  master  of  a  ship  has  a  lien  on  the  cargo  for  the  freight,  and  is  not  bound  to  de- 
liver  to  a  consignee  any  part  of  the  goods  speciíied  in  a  bilí  of  ladingí  until  the 
whole  freight  is  paid :  and  an  ofier  to  give  good  securíty  for  the  payment  of  the 
freiglft  is  not  sufiicient  to  compel  a  delivery  by  the  master. 

Delivery  of  goods  by  the  master,  and  payment  of  freight  by  the  owner  are  concur- 
rent  acts,  and  neither  party  is  bound  to  perform  bis  part  of  the  shipping  contract, 
unless  the  other  is  ready  to  perform  the  correlative  act. 

Delivery  of  part  of  the  goods  mentioned  in  one  bilí  of  lading  to  the  consignee,  does 
not  defeat  a  lien  on  the  remainder  for  the  whole  freight  unpaid. 

A.,  a  merchant  in  Boston,  shipped  by  one  biU  of  lading,  certain  merchandise  to  San 
Francisco,  consigned  to  6.  who  was  the  mere  agent  of  A.  the  owner.  On  arrival, 
part  of  the  merchandise  was  delivered,  and  part  of  the  freight  paid ;  but  the  agent 
being  unable  to  raise  funda  to  pay  the  whole  freight,  ofiéred  to  give  good  securíty 
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for  the  payment  thereof  in  caae  the  master  would  make  the  delivery,  which  oflfer 
the  master  refused  to  accept.  Hdd^  that  the  master  had  a  lien  on  all  tbe  goods 
mentioned  in  the  same  bilí  of  lading  for  the  entire  freight,  that  part  delivery  was 
no  waiver  of  his  lien  on  the  remainder  of  the  goods  for  the  unpaid  balance  of 
freight,  and  that  an  ofiér  to  give  good  securíty  for  payment  of  the  freight  could  oot 
divest  the  mastei's  lien. 

Appeal  from  the  court  of  First  Instance  of  the  district  of  San 
Francisco.  The  facts  are  fuUy  stated  in  the  opinión  of  the 
court. 

J.  B.  Hart^  for  plaintifis. 

SaU  MoAUister^  for  defendants. 

By  the  Court^  Benneti,  J.  The  plaintiflEb  ehipped  at  Boston  nn- 
der  one  bilí  of  lading  a  cargo  of  merchaadise,  owned  bj  them,  for 
San  Francisco,  under  consignment  to  H.  A.  Breed,  he  or  they  pay- 
ing  freight  thereon,  theamountof  which  was  $17,601,35.  Accord- 
ing  to  the  contract,  as  appeared  bj  the  bilí  of  lading,  the  goods 
were  to  be  delivered  along  side  of  the  ship  within  reach  of  her 
tackles,  and  were  to  be  received  within  twenty  days  after  arri' 
val — if  not  received  within  that  time,  the  master  was  to  have 
the  ríght  of  scUing  them.  The  items  of  freight  estimated  on 
each  of  the  articles  shipped,  and  making  in  the  aggregate  the 
gross  sum  above  stated,  were  set  down  at  the  time  of  the  ship- 
ment,  in  a  paper  attached  to  the  bilí  of  lading.  A  question  was 
made  at  the  trial  whether  $8000  of  the  freight  was  paid  before 
the  sailing  of  the  ship,  but  there  is  no  proof  of  such  payment. 
Soon  after  the  arrival  at  San  Francisco,  the  consignee,  on  behalf 
of  the  owners  of  the  cargo,  for  whom  he  acted  as  agent,  paid 
$6000  on  the  freight,  and  received  a  small  portion  of  the  goods, 
but  was  unable  to  raise  f  ands  to  pay  the  balance  of  the  freight. 
He,  thereupon,  requested  a  delivery  of  certain  specific  articles, 
which  would  command  a  ready  sale,  in  order  that  he  might 
take  them  into  the  market  and  dispose  of  them,  and  he  offered  to 
give  good  security  to  the  master  that  the  money  received  on  the 
sale  of  such  portions  of  the  cargo  as  might  be  delivered  to  him, 
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Bhottld  be  applied  towards  the  extíngnishment  of  the  freight. 
The  master  declined  this  offer,  and  also  refíised  to  deliver  anjr 
more  of  the  goods  until  the  freight  on  Iho  whole  was  paid. 
This  suit  was  then  brought,  an  injunction  iesued  reetraining  the 
master  from  selling  the  goods,  a  tríal  had,  and  írom  the  judg- 
ment  of  the  conrt  below  dissolving  the  injonction  and  dismiss- 
ing  the  suit,  the  plaintifib  have  appealed. 

We  think  that  the  judgment  of  the  conrt  below  must  be  af- 
firmed.  Here  is  a  variety  of  merchandise  shipped  to  one  con- 
signee,  all  to  be  delivered  at  the  same  port,  for  a  given  amount 
of  freight ;  an  inabilitjr  on  the  part  of  the  owners  to  paj  that 
freight,  and  suit  brought  by  them  to  attain  some  end,  of  which 
thej  themselves  seem  to  have  had  but  an  iudistinct  and  in- 
definite  notion.  The  master  had  a  lien  npon  the  goods  for  the 
freight  agreed  to  be  paid  thereon,  and  was  not  bound  to  part 
with  any  of  them  until  the  whole  freight  was  paid.  (3  KenPs 
Comm.  220,  222 ;  AngeU  on  Com.  Carr.  368 ;  AhboU  on  Ship. 
365,  bth  Am.  JSi.)  Offering  to  give  good  security,  or  giving 
good  security,  is  not  payment.  Delivery  of  a  part  of  the  goods 
shipped  to  one  consignee,  does  not  defeat  a  lien  upon  the  re- 
mainder  for  the  whole  freight.  {Cross  on  Zien,  290,  mar.pag.; 
AngeU  on  Com.  Oarr.  360 ;  Abbott  on  Ship.  461.)  Part  deliv- 
ery,  therefore,  in  this  case,  did  not  affect  the  lien.  The  delivery 
.  of  goods  and  the  payment  of  freight  are  concurrent  acts,  and 
neither  party  is  obliged  to  perform  his  part  of  the  contract, 
without  the  other  being  ready  to  perform  the  correlative  act. 
{Angelí  on  Gom.  Carr.  368.)  The  defendants  could  not  require 
payment  without  a  readiness  to  deliver,  and  the  plaintiffs  could 
not  demand  delivery  without  a  readiness  to  pay.  The  plaintiffi 
were  not  ready  to  pay,  and  consequently  they  were  not  in  a  sit- 
uation  to  require  delivery,  or  to  bring  suit  for  a  refusal  to  de- 
liver. 

We  should  be  disposed  to  aiFord  relief,  if  we  could  do  it  with- 
out violating  settled  rules  of  law.  The  defendants  appear  to 
have  pursued  a  legal,  but  at  the  same  time  an  unconscionable 
course.  They  have  exacted  a  strict  compliance  with  their  con- 
tract, and  we  caonot  compel  them  to  waive  their  ríghts,  what- 
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ever  opinión  we  may  entertain  of  the  fairness  of  their  conduct. 
Whether  the  plaintiflfe  would  have  any  remedy  in  case  the  de- 
fendants  sfaonld  sell  the  goods,  and  if  so,  what  remedy,  is  not  for 
hb  now  to  say. 

Judgment  affirmed. 


GüNTEB  V8.  SaKCHSZ  Ct  (U. 

The  submíssion'of  a  cause  pending  in  the  court  of  First  Instance  to  referees,  to  hear 
and  determine  the  same,  is  not  to  he  considered  as  an  arbitration  by  which  the 
cause  will  he  discontinued. 
The  submission  of  a  cause  in  court  to  arbitration,  operatee  as  a  discontinuance  of  the 

suit. 
The  ordinary  mode  of  enfordng  an  award  is  by  action;  and  ü  teems  where  no 
statute  exists  authorizing  the  court  to  enter  judgment  on  an  award  upon  motion, 
that  the  court  has  no  right  to  proceed  in  that  way.    And  a  consent  to  submit  a 
matter  to  arbitration,  does  not  imply  a  consent  that  the  party  in  whoee  favor  the 
award  is  made,  may  enter  judgment  upon  it  in  court  as  a  matter  of  course. 
The  practice  of  the  court  of  First  Instance,  sanctioned  by  custom  and  approved  by  the 
profession,  to  refer  causes  to  referees  to  hear  and  decide  thereon,  sustained.    By 
such  reference  the  suit  is  not  discontinued. 
It  is  not  necessary  to  make  a  motion  in  the  court  of  First  Instance  to  set  aáde  the 
report  of  referees,  before  a  party  can  appeal  to  this  court.    Hastings,  Ch.  J.  dis- 
senting. 
The  decisión  of  referees  upon  a  question  of  fact  will  be  regarded  on  appeal  as  con- 
clusivo as  the  verdict  of  a  jury,  and  will  not  be  interfered  with. 
Gold  dust  is  not  cash^  within  the  meaning  of  a  contract  calling  for  the  payment  of 

cos^. 
A.  purchased  of  B.  a  cargo  of  lumber  for  $38,000,  one  half  of  the  purchase  money  to 
be  paid  in  cask,  and  one-half  in  bilis  at  60  days.  The  bilis  were  given,  and  A. 
offered  to  pay  the  balance  of  the  purchase  money  in  gold  dust,  at  $16  the  ounce, 
which  B.  refused  to  receive  at  a  higher  rate  than  $15,50  per  ounce.  A.  thereupon 
paid  the  whole  amount  due  in  gold  dust  at  the  latter  price,  and  B.  accepted  it  at 
that  rete.  In  an  action  by  A.  to  recover  damages  for  the  non-delivery  of  the 
lumber  within  a  reasonable  time,  and  also  the  difference  between  the  gold  dust  at 
$15,50  per  ounce,  and  $16  per  ounce ;  held^  that  the  portion  of  the  judgment 
of  the  court  below  allowing  this  diíTerence  as  damages,  should  be  reversed,  and 
that  the  rest  of  the  judgment,  being  for  damages  sustained  by  reason  of  the  non- 
delivery  of  the  lumber,  should  be  affirmed. 
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It  Í8  no  aoBwer  to  the  action  for  non-delivery  of  the  lumber,  that  the  plaintiff  le- 
8old  it  soon  añer  the  purchase ;  it  appearíng  that  the  purchaser  from  the  plaintiff 
had  a  claim  againat  him  for  non-delivery. 

Appeal  from  the  court  of  First  Instance  of  the  district  of  San 
Francisco.  All  material  facts  are  stated  in  the  opinión  of  the 
court. 


Gh'egory  Tafo,  for  plaintiff. 
Alexander  Wells^  for  defendant. 

By  the  Court^  Bbnnett,  J.  On  the  16th  day  of  October  last, 
the  defendants  sold  to  the  plaintiff  a  cargo  of  lumber  on  board 
the  ship  Alrrhendralina^  Ijing  in  the  harbor  of  San  Francisco, 
for  the  gross  sum  of  $38,000,  payable  one  half  in  cash,  and  the 
other  half  in  good  bilis  at  60  dajs.  The  lumber  was,  by  the 
contract,  to  be  delivered  on  shore,  but  no  time  was  fixed  for  its 
delivery.  Very  soon  after  the  purchase  the  plaintiff  sold  the 
whole  cargo  to  Messrs.  Palmer,  Cooke  &  Co.  Previous  to  the 
delivery,  the  plaintiff  paid  the  full  contract  price,  $19,000  in 
gold  duat,  at  $15,50  per  ounce,  and  $19,000  in  bilis  at  60  days. 
The  plaintiff  claimed,  at  the  time  of  the  payment,  that  the  de- 
fendants ought  to  receive  the  gold  dust  at  $16  per  ounce,  but 
the  defendants  refused  to  take  it  for  more  than  $16,50,  and  it 
was  paid  to  them  at  that  rate,  and  accepted  by  them  under 
protest.  The  lumber  was  not  all  delivered  until  in  the  early 
part  of  December ;  and  this  action  was  brought  in  the  court  of 
First  Instance  to  recover  damages  for  the  delay  in  delivering  it, 
and  also  to  recover  fifty  cents  on  every  ounce  of  gold  dust  paid, 
80  as  to  make  it  equivalent  to  $16  per  ounce,  which  was  claimed 
to  have  been  its  market  valué.  The  cause  was  referred  by  the 
consent  of  parties  to  three  referees,  who,  after  hearing  the  proofs 
and  allegations,  reported  that  the  refusal  of  the  defendants  to 
receive  gold  dust  at  more  than  $15,50  per  ounce  was  an  unrea- 
sonable  exaction  to  the  amount  of  fifty  cents  per  ounce,  and 
that  the  plaintiff  had  sustained  damage  thereby  to  the  amount 
of  $989,29,  being  the  principal  of  fifty  cents  on  the  ounce  and 
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ten  per  cent,  per  month  interest.  They  also  fonnd  tbat  the 
Ininber  was  not  delivered  within  a  reasonable  time,  and  assessed 
the  damages  snstained  bj  reason  thereof  at  $4000.  On  the 
coming  in  of  the  report,  judgmentwas  rendered  in  the  conrt  of 
Eirst  Inetance  for  $4989,29,  the  amonnt  reported  bj  the  referees. 
TSo  motion  was  made  in  the  conrt  below  to  set  aside  the  report 
of  the  referees,  bnt  an  appeal  was  taken  directlj  to  this  conrt. 

It  was  nrged  on  the  argnment  that  the  appeal  conld  not  be 
snstained,  becanse  the  reference  of  the  canse  amonnted  to  a  snb« 
mission  to  arbitration,  and  becanse  no  motion  had  been  made 
in  the  conrt  below  to  set  aside  the  award  of  the  arbitrators.  ' 
These  points  have  been  decided  at  this  term  of  the  conrt,  and 
we  see  no  reason  to  donbt  the  propriety  of  the  decisión.  If  the 
reference  of  the  canse  was  a  snbmission  to  arbitration,  the  snit 
ceased  to  be  pending  in  conrt,  for  the  snbmission  of  a  canse  to 
arbitration  operates  as  a  discontinnance.  (18  Johns.  Hejp.  22 ; 
13  Wend.  293.)  This  we  nnderstand  to  be  the  common  law 
doctrine.  In  England,  it  is  only  by  virtne  of  the  statutes  9 
(md  10,  Will.  IIL  c.  15,  and  3  and  4  WiU.  IV,  o.  42,  that  jt^í^- 
me^it  may  be  entered  upon  the  award  of  arbitrators,  and  enforced 
as  a  ¿udgment  of  the  conrt.  Previons  to  these  statntes  the 
method  of  enforcing  an  award  was  by  action,  (1  CJdtíy  Pl,  114, 
116, 124,)  except  in  those  cases  where  the  snbmission  was  made 
a  míe  of  conrt,  and  enforced  by  attachment,  as  for  a  contempt, 
(^Kyd  on  Awards^  21,)  an  innovation  introdnced  by  the  English 
conrts,  but  not  sanctioned  by  American  practico.  The  míe  of 
enforcing  an  award  by  action  prevails  generally  in  the  United 
States,  except  where  otherwise  provided  by  statute.  In  many, 
if  not  all  of  the  states,  the  statntes  above  cited  have  been,  in 
snbstance,  re-enacted,  bnt  here  we  have  no  statute  npon  the 
snbject  It  follows  that  if  the  reference  of  this  canse  was  a 
snbmission  to  arbitration,  the  snit  was  discontinned ;  and  the 
jndgment  was  conseqnently  rendered  withont  any  hearing, 
withont  trial,  withont  evidence,  and  with  no  snit  pending  in 
conrt  between  the  parties.  If  this  be  so,  the  whole  jndgment 
shonld  be  reversed. 

It  was  said  that  jndgment  may  be  entered  npon  an  award  by 
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coDBent  of  parties.  A  judgment  may  be  entered  by  confession 
for  the  amount  specified  in  an  award  in  the  same  way  that  it 
may  for  the  Bum  mentioned  in  a  bond,  note,  or  other  instrument ; 
bnt  that  is  a  judgment  by  confession.  There  has  been  in  this 
case  no  consent  of  the  defendants  to  the  entering  of  the  judg- 
ment for  the  amount  reported  by  the  referees.  Their  consent 
was  given  to  the  reference  of  the  cause,  and  from  that  fact  it  is 
sought  to  infer  their  consent  to  the  judgment.  A  confession  of 
judgment  upon  a  promissory  note  might,  with  the  same  pro- 
priety,  be  implied  from  the  fact  of  consent  to  the  making  of 
the  note.  The  judgment  appealed  from  has  been  rendered,  not 
upon  the  confession  of  the  defendants,  but  as  the  legal  result 
consequent  upon  the  finding  of  the  referees,  and  wholly  inde- 
pendent  of  the  consent  of  the  defendants. 

If  the  proceeding  is  to  be  treated  as  a  reference,  then  the  suit 
was  not  discontinued,  but  remained  still  pending  in  court.  The 
referees  acted  as  a  substituto  for  a  jury,  and  judgment  was 
properly  rendered  upon  their  report  the  same  as  upon  the  ver- 
dict  of  a  jury.  It  is  true  that  a  reference  is  a  statutory  pro- 
ceeding, and  that  there  is  no  statute  upon  the  subject  in  this 
State ;  but,  in  the  anomalous  condition  of  things  heretofore 
existing  in  California,  it  has  been  the  practico  sanctioned  by 
custom  and  approved  by  the  profession,  to  refer  causes  in  the 
manner  above-mentioned.  In  this  case  the  proceeding  was 
treated  by  the  court  below,  by  the  parties,  and  by  the  referees, 
as  an  ordinary  reference,  and  we  think  the  position  now  taken 
for  the  first  time,  that  it  was  an  arbitration,  ought  not  to  be 
sustained.  According  to  strict  practico,  a  motion  in  the  court 
below  to  set  aside  the  report  of  referees  is  necessary,  before  a 
cause  can  be  taken  to  an  appellate  court.  But  the  failure  to 
make  such  a  motion  is,  like  the  other  matters  abovenoticed,  but 
a  defect,  error,  or  imperfection,  not  aíFecting  the  merits  of  the 
case,  and  which  we  are  authorized  to  overlook  by  the  26th 
section  of  the  statute  of  February  28th,  1860.  Besides,  the 
uniform  practico  of  the  court  of  First  Instance  is  to  enter  judg- 
ment on  a  report  of  referees,  the  same  as  on  the  verdict  of  a 
jwy. 
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That  pórtico  of  the  jadgment  of  the  conrt  below,  which 
allows  {989,29  for  tbe  difference  in  valué  of  tlie  gold  dust, 
should  be  reversed.  Bj  the  contract  the  lumber  was  to  be  paid 
for  in  cash,  aud  gold  dust  is  not  cash.  The  defendants,  how- 
ever,  could  receive  it  at  such  price  as  they  chosein  lien  of  caeh, 
the  same  as  they  might  accept  any  other  article  of  merchan- 
dise  instead  of  caeh.  They  did  receive  it  at  J16,60  per  ounce 
— the  plaintiff  paid  it  at  that  valuation — and  though  he  paid  it, 
as  be  says,  nnder  protest,  bis  protest  was  a  nullity.  If  gold 
dnst  was,  in  truth,  at  {16  the  ounce,  equivalent  to  cash,  why 
did  he  not  exchange  it  at  that  rate  for  cash,  and  make  bis  pay- 
ment  in  that  about  which  there  could  be  no  question  ?  Grold 
dust  is  constantly  fluctnating  in  its  market  valué — ^it  is  an  article 
of  traffic  like  merchandise,  and  a  payment  in  it  is  a  payment 
for  just  80  much  as  the  parties  agi*ee,  and  for  no  more. 

The  judgment  in  other  respects  cannot  be  disturbed.  Two 
questions  of  fact  were  submitted  to  the  referees — one,  whether 
tbe  lumber  was  delivered  within  a  reasonable  time,  and  the 
other,  what  amount  of  damage  the  plaintiff  had  sustained,  in 
case  it  was  not  so  delivered.  There  was  a  variety  of  conflicting 
evidence  upon  both  of  these  questions ;  and  no  rule  of  law 
haviug  been  violated,  the  finding  of  the  referees,  like  the  verdict 
of  a  jury,  ought  to  be  flnal. 

The  objection  is  not  well  founded,  that  the  lumber  having 
been  sold  by  the  plaintiff,  he  could  not  have  sustained  damage 
by  reason  of  its  non-delivery  within  the  proper  time.  The  de- 
fendants are  liable  upon  their  contract  to  the  plaintiff,  and  the 
plaintiff  may  be  liable  upon  bis,  to  Palmer,  Cooke  &  Oo.  The 
latter  can  maintain  no  action  against  the  defendants,  for  there 
exists  no  privity  of  contract  between  them ;  and  the  fact  that 
Palmer,  Cooke  &  Co.  do  not  intend  to  sue  the  plaintiff,  is  not 
equivalent  to  a  reléase  of  their  claim  upon  him. 

The  judgment  of  the  court  below  must  be  modified  in  accord- 
ance  with  the  views  above  expressed. 

Hastings,  Ch.  J.  It  is  admitted  that  strict  practice  requires 
a  motion  to  be  made  to  set  aside  the  report  of  referees  before 
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the  canse  can  be  taken  to  an  appellate  court ;  bnt  this  practice 
Í8  held  to  be  a  mere  "  technicality,  defect,  error,  or  im- 
perfectíon,"  not  affecting  the  merits  of  the  case,  which  this 
conrt  is  authorized  to  overlook  by  the  26th  sec.  of  the  statute  of 
28th  February,  A.  D.  1850. 

In  this  I  differ  widely  from  the  majority  of  this  court.  The 
practice  requiring  such  a  motion  Ibeliere  prevails  in  all  courts, 
both  of  England  and  America,  and  has  never  been  waived 
before,  and  authoríties  need  not  be  cited  to  show  the  necessity 
of  such  a  motion.  The  26th  sec.  of  the  statute  referred  to  is  in 
substance  the  law  of  most  of  the  United  States,  and  jet  no 
court  I  tbink  has  ever  held  in  those  states  that  such  a  statute 
cures  a  defect  of  the  kind. 

It  seems  to  be  important  that  such  practice  should  be  re- 
quired  in  all  cases  of  appeals,  for  the  reason  that  great  injustice 
may  be  done  to  the  court  below,  by  giving  it  no  opportunity  of 
correctiog  its  own  proceedings. 

It  may  well  be  asked,  from  what  does  the  appellant  appeal  ? 
Not,  surely,  from  the  decisión  of  the  court,  refnsing  to  set  aside 
the  report,  because  the  court  was  never  asked  to  make  a  decisión 
upon  the  correctness  or  injustice  of  the  report ;  and  the  appel- 
lant, by  making  no  such  motion,  ñor  in  any  manner  objecting 
to  judgment  upon  the  same,  acquiesced  therein ;  and  it  seems 
elear  that  still  greater  injustice  is  done  to  the  party  in  whose 
favor  the  report  is  made,  by  causing  him  to  incur  the  costs, 
expenses,  and  delays  occasioned  by  an  appeal  to  this  court, 
when  the  court  below  would  have  afforded  the  relief  sought  by 
appeal,  if  a  motion  had  been  made.  I  therefore  think  the  judg- 
ment of  the  court  below  should  be  affirmed,  and  no  deduction 
made  whatever. 
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On  a  sale  of  chattek,  where  no  time  of  payment  and  no  time  for  delivery  are  agreed 
apon,  delivery  and  payment  are  concnrrent  acts ;  and  neither  party  can  maintain 
tn  action  for  non-performance,  without  showing  a  readiness  and  willingness  to 
perform  on  bis  part 

üpoD  part  delivery  of  goods,  and  an  inability  on  the  part  of  the  vendor  to  deliver  the 
whole  quantity  aold,  he  is,  nevertheless,  entitled  to  recover  the  stipulated  pnce  of 
the  quantity  actually  delivered,  deducting  therefrom  the  damages  sustained  by  the 
porcbaaer  on  account  of  tbe  non-delivery  of  the  whole. 

Damages  whicb  do  not  legally  result  from  the  breach  of  the  oontract,  cannot  be  re- 
oovered,  unless  they  are  specially  daimed  and  set  forth  in  the  pleading ;  thns, 
damages  sustained  by  a  vendee  of  goods  by  reason  of  bis  inability  to  compty  with 
a  contract  made  by  him  with  a  third  person,  do  not  legally  result  from  a  breach  of 
the  contract  of  bis  vendor  to  deliver  the  goods  to  him,  and,  in  an  liction  by  bis  ven- 
dor against  him,  cannot  be  recouped  from  the  plaintififs  daim,  unless  such  dam- 
ages are  specially  alleged  and  set  forth  in  the  answer. 

Where  a  judgment  was  affirmed  in  part,  and  reversed  in  part,  the  respondent  was  al- 
lowed  bis  costB  in  the  court  below,  but  was  required  to  pay  the  costs  of  the  appeal. 

Appkal  from  the  court  of  First  Instance  of  the  district  of  San 
Francisco.  The  plaintiff,  throngh  his  agent  M.  Dore,  sold  to 
ihe  defendants  on  the  2l6t  day  of  December,  1849,  fifty  thou- 
sand  three  hundred  and  twentj-five  feet  of  lamber,  then  being, 
or  snpposed  to  be,  on  board  of  a  shíp  in  the  harbor  of  San 
Francisco.  The  contract  was  in  the  form  of  a  sale  note,  of  which 
the  foUowing  is  a  copy  : — 

"  Sold  Messrs.  Swanston  &  Taylor,  50,325  feet  lamber,  ex 
Dachess  Clarence,  for  account  Captain  Colé,  ^  $150  per  M. 
"  21st  Dec.  1849.  M.  Dobb." 

A  portion  of  the  lamber,  amounting  to  12,958  ft.  was  deli- 
▼ered  to  the  defendants,  and  the  balance  of  the  cargo,  being  only 
17,649  ft.,  was  sold  by  Captain  Colé,  on  account,  as  is  claimed, 
of  the  purchasers,  at  the  price  of  $760,72.  That  was  the  only 
lamber  which  Captain  Colé  owned,  and  the  whole  quantity  on 
board  the  DucTiess  Clarence  ;  and  at  the  time  the  sale  was  made 
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to  the  defendants,  the  plaintiff,  instead  of  haviog  lamber  to  dis- 
pose of  to  the  amount  of  60,325  ft.,  the  quantity  called  for  by 
the  sale  note,  he  had  onlj  30,607  ft. 

No  time  or  place  was  agreed  upon  for  the  delivery  of  the 
lumber  at  the  time  the  sale  note  was  made,  although  the  coorse 
of  conduct  of  both  parties  showed  clearly  that  it  was  in  their 
contemplation,  that  the  plaintiff  shonld  deliver  the  lamber  to 
the  defendants  in  lighters  at  the  side  of  the  vessel.  llie  qnaii- 
tity  which  was  received  by  the  defendants,  was  delivered  in  this 
manner. 

The  evidence  shows  that  the  defendants,  on  several  occasions 
after  the  delivery  of  the  12,958  fk.,  sent  lighters  out  to  the  ves- 
sel  for  portions  of  the  balance,  bnt  were  nnable  to  procure  any 
more.  Several  letters  passed  between  the  parties,  in  which  the 
plaintiff,  on  his  side,  complained  that  the  defendants  did  not  re- 
move  the  lamber,  and  the  defendants,  on  their  part,  that  they 
were  desirous  of  receiving  it,  and  had  sent  for  it  several  times. 
but  were  nnable  to  get  it.  Matters  continned  in  this  situation 
until  the  14th  day  of  January,  1850,  when  the  defendants  ad- 
dressed  a  note  to  the  plaintiff,  in  which  they  say,  that  in  conse- 
quence  of  the  delay  and  expense  incurred  in  delivering  the  lam- 
ber, they  shonld  not  receive  any  more,  and  that  they  should 
hold  the  plaintiff  responsible  for  the  expenses  incurred  by  the 
non-delivery,  and  also  for  the  damages  which  might  be  recover- 
ed  against  them  in  two  actions  about  to  be  brought  against 
them  by  purchasers  of  portions  of  the  lumber  from  them,  as  also 
for  their  profits  on  such  re-sales. 

On  the  21st  day  of  January  the  plaintiff  addressed  a  note  to  the 
defendants,  in  which  he  gave  them  notice,  that  unless  they  re- 
moved the  lumber  within  two  days,  he  should  proceed  to  sell 
the  same  at  public  auction,  and  should  hold  them  responsible  for 
all  loss,  damage,  and  expense,  which  he  should  sustain  in  con- 
sequence  of  their  default  in  carryíng  out  their  contract  of  par- 
chase. This  letter  was  answered  by  the  defendants  the  next 
day.  In  their  answer  they  sent  an  account  of  the  damages 
which  they  claimed  to  have  sustained  by  reason  of  the  non-ful- 
filment  of  the  contract  on  the  part  of  the  plaintiff,  and  notified 
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bím  that  an  action  had  been  bronght  against  thein  for  non-deli- 
very  of  a  portion  of  the  lamber  by  a  purchaser  to  whora  they 
bad  Bold,  and  that  tbej  should  hold  the  plaintiff  respoDsible  for 
auy  damages  which  should  be  recovered  against  them. 

This  action  was  then  brought  to  recover  for  the  lumber  ac- 
tually  deli^ered,  at  the  rate  of  $150  per  thousand  feet,  and  also 
for  the  dijfference  between  the  nett  proceeds  of  that  portion  sold 
by  the  plaintift*  at  auction,  and  the  contract  price  of  $150  per 
thousand  feet. 

The  defendants,  in  their  answer,  admitted  that  they  had  re- 
ceived  12,958  feet  of  lumber  from  the  plaintiff,  butinsisted  that 
they  were  entitled  to  recoupe  from  the  contract  price  of  the 
qaantity  delivered  such  expenses  as  they  had  sustained  by  send- 
ing  lighters  to  obtain  the  balance  of  the  lumber,  together  with 
such  ''  other  damages"  as  they  had  sustained  by  reason  of  the 
non-delivery  of  the  wholé  quantity  of  lumber  mentioned  in  the 
aale  note. 

The  cause  was  referred  by  the  court ;  and  the  referee  reported 
in  favor  of  the  plaintiff  for  the  50,325  feet,  at  $150  per  thou- 
sand, after  deducting  $650,05,  being  the  amount  of  nett  proceeds 
of  that  portion  which  had  been  sold  by  the  plaintiff  at  auction. 

There  was  no  testimony  whatever  before  the  referee  to  show 
that  the  plaintiff  ever  had  at  his  disposal,  eíther  as  owner  or 
otherwise,  on  board  of  the  DucJiesa  Clarence^  or  elsewhere,  a 
quantity  of  lumber  anywhere  near  50,325  feet.  On  the  con- 
trary,  it  was  clear  that  he  never  had  more  than  30,607  feet,  and 
it  was  not  claimed  on  the  argument  in  this  court  that  he  had  a 
larger  quantity. 

Judgment  was  entered  by  the  court  of  First  Tnstance,  in  ac- 
cordance  with  the  report  of  the  referee,  and  the  defendants  ap- 
pealed. 

John  W.  DwinéUe^  for  the  plaintiff. 

Edwa/rd  Norton^  for  the  defendants. 

By  the  Cowrty  BíWHErr,  J.    The  plaintiff  sold  to  the  defen- 
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danta  50,325  feet  of  lumber,  being  on  board  of  bis  sbip  in  the 
barbor  of  San  Francisco,  at  tbe  rale  of  $150  per  thonsand. 
The  sale  note  specifies  no  time  or  place  of  delivery.  Only  a 
small  part  of  tbe  lamber  was  delivered,  and  this  sait  was 
brougbt  to  recover  the  price  of  the  whole. 

The  delivery  of  the  lamber,  and  the  payment  of  the  parchase 
money  are  by  the  contract  concnrrent  acta.  Neither  party  can 
maintain  an  action  against  the  other  for  non-performance,  with- 
oat  showing  a  readiness  and  willingness  to  perform  on  bis  part. 
(1  CMtty  Gen.  Pr.  492 ;  Story  on  Con.  %  845.)  The  plaintiflf 
does  not  prove  that  he  was  ready  to  deliver  the  qaantity  of 
lamber  sold  ;  on  the  contrary,  he  had,  atno  time  after  the  sale, 
the  qaantity  which  the  contract  reqaired  him  to  deliver.  Not 
being  ready  to  perform  the  contract  himself,  he  cannot  complain 
that  the  defendants  were  anable  or  anwilling  to  perform  on 
their  part.  He  is,  however,  entitled  to  recover  the  stipxdated 
price  for  the  qaantity  actaally  delivered,  dedacting  therefrom 
the  damages  sastained  by  the  defendants,  by  reason  of  the  non- 
delivery  of  all  the  lamber.  {Chitty  on  Con.  446,  ^th  Am.  JEd.  ¡ 
JBanker  v.  Hbyt^  18  Pick.  457.)  These  damages  were  incurred 
by  the  defendants  in  sendinglighters  for  the  lamber,  which  they 
coald  not  obtain,  and  amoimt  to  $110.  The  damages  claimed 
by  them  on  a  re-sale  of  the  lamber,  do  not  legally  resalt  fi'om 
the  breach  of  the  contract,  and  not  being  specially  alleged  in 
the  answer,  ought  not  to  be  allowed.  The  jadgment  shoald  be 
for  $1833,70,  with  costs  in  the  coart  below,  after  dedacting  the 
costs  of  this  appeal,  which  the  plaintiff  shoald  pay. 

Ordered  accordingly. 
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Under  the  Mexican  law,  which  foimerly  prevailed  in  thís  country,  the  proceedÍDg 
of  concUiadon  was  necessary,  before  the  institution  of  a  suit  in  one  of  the  ordinary 
coarts ;  and  it  teemt  that  it  was  the  proper  and  regalar  proceeding  to  be  taken, 
even  since  the  acquisition  of  the  country  by  the  Americana.  The  want  of  it, 
however,  is  to  be  regarded  but  as  a  formal  and  technical  defect,  which  this  court, 
on  appeal,  is  authorized  to  disregard  by  the  statute  of  February  28th|  1850,  and 
the  court  will  not  reverse  a  judgment  merely  because  the  formality  of  cond/ta- 
eion  has  not  been  gone  through  -with  before  the  commencement  of  the  suit. 

If  conciliación^  however,  had  been  necessary  to  confer  jurisdiction  upon  the  ordinary 
judge,  it  would  have  been  a  fatal  defect,  which  could  not  be  overlooked,  or  dlsre* 
garded  even  on  appeal. 

In  what  cases  conciliación  was  necessary  under  the  Mexican  law,  and  in  what  cases 
unnecessary,  considered.    Per  Bennett,  J. 

Since  the  occupation  of  California  by  the  Americans,  the  proceeding  of  concUiadon 
has  been  deemed  a  useless  formality  by  the  grealer  portion  of  the  members  of 
the  bar,  by  the  courts,  and  by  the  people.    Per  Bennett,  J.  ^      y 

Under  the  Mexican  law,  custom  is  sometimes  allowed  not  only  to  control,  limit,^yA^  **  Cp  €Íé€io 
modify  and  interpret  the  general  rules  qf  the  system,  but  even  to  establish  a  mle^ylir  f^f\^ 
in  direct  contravention  of  the  positivo  wrítten  law.    Thus,  custom  may  attain  the 
forcé  of  law,  not  only  when  there  is  no  law  to  the  contraiy,  but  when  the  effect  of  it 
is  to  overtum  the  previous  law  which  stands  in  opposition  to  it.    Per  Bennett,  J. 

A  statute  should  be  construed  so  as  to  take  effect  upon  future,  and  not  upon  past 
transactions ;  but  with  the  exception  of  cases  within  prohibitory  clauses,  in  state 
constitutions  or  in  the  constitution  of  the  United  States,  it  is  competent  for  astate 
legislatuie  to  give  to  a  statute  a  retro-active  efiect. 

As  a  general  rule,  all  persons  materially  interested  in  the  subject  matter  of  a  suit 
onght  to  be  made  parties ;  but  where  the  parties  in  interest  are  numerous,  a  court 
will  allow  a  suit  to  be  brought  by  some  of  them  in  behalf  of  theroselves  and 
others,  taking  care  that  there  shall  be  a  due  representation  of  all  substantial  ínter- 
ests  before  the  court.  Thus,  where  the  stock  of  a  joint  stock  company  was  di- 
vided  into  money  shares  and  labor  shares,  and  certain  holders  of  the  latter  descrip- 
tion  of  stock  brought  suit  against  certain  holders  of  the  former  description  of 
stock,  without  all  the  persons  of  either  class  being  made  parties ;  Hdd^  The  stock- 
holders  being  numerous,  and  it  being  difficult,  if  not  impracticable,  to  bríng  them 
all  into  court,  that  the  parties  before  the  court  were  sufficient  to  authorize  it  to 
adjudícate  upon  their  rights,  and  disaolve  the  company,  and  decree  a  distribution  I 

of  its  efiects. 

Where  a  chancery  suit  is  heard  on  bilí  and  answer,  all  the  allegations  in  the  answer, 
whether  upon  knowledge  or  opon  infonnation  and  belief,  are  to  be  taken  as  true. 
If  the  complainant  wishes  to  dispute  any  of  the  allegations  in  the  answer,  he 
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must  file  a  replication,  and  thus  enable  the  defendant  to  eatablish  them  by  proof  ií 
he  can. 
p  ^  A  Contracta,  like  statutes,  under  which  a  forfeiture  is  claímed  to  have  accrued,  shoald 

^^*í»^im  S  U^>»vh  ^^  construed  strictly,  and  the  facts  urged  in  support  of  the  forfeiture  ought  to  be 
SLjSIj  (c^Xi,  t  clear  and  expUcit,  and  not  be  left  to  inference  and  argument. 

i  /  ^áí   '2*  )y  Aj'oifU-stock  auodation  formed  for  a  definite  períod  cannot  be  voluniarüy  dicaoWed, 

except  by  the  unanimous  consent  of  all  the  Btockholders ;  if  such  consent  cannot 
be  had,  then  application  must  be  made  to  a  court  to  decree  a  dissolution. 

A  joint  stock  associatlon  was  fonned  in  the  city  of  New  York,  called  the  New  Tork 
Union  Mining  Company,  for  the  purpose  of  proaecuting  th^  business  of  mining  in 
California,  and  the  period  during  which  the  company  was  to  continué  the  business 
was,  by  the  articles  of  association,  to  be  from  January  1, 1849,  to  October  1, 18d3, 
with  a  prohibition  against  dissolution  within  one  year  after  the  arrival  of  the 
company  in  California,  except  on  certain  conditions,  which  had  not  been  compUed 

,  with.  Hdd,  That  a  portion  of  the  company  could  not,  contrary  to  the  articles  of 
association,  dissolve  the  company  at  their  will  and  pleasure ;  but,  it  being  foond 
impracticable  to  keep  the  company  together,  or  to  prosecute  successfuUy  the  con- 
templated  enterprise,  under  the  articles  of  association,  the  court  decreed  a  dissolu- 
tion and  the  distribution  of  the  efifects  of  the  company. 

The  stock  being  divided  into  money  shares  and  labor  shares,  the  holders  of  the  latter 

of  which  had  contributed  no  capital  towards  the  outfit  of  the  company,  had  per- 

formed  no  labor  benefícial  to  the  company,  and  had  their  expenses  to  California 

>.   *      '        paid  out  of  the  funds  contributed  by  the  holders  of  the  money  shares';  Held<,  That 

,  *^        the  assets  of  the  company  should  be  distributed  among  the  holders  of  (he  money 

shares  alone. 

Yon  Schmidt,  one  of  the  plaintiffs,  having  failed  to  join  the  company  within  a  rea> 
sonable  time,  it  seenu  that  his  labor  stock  became  forfeited  under  one  of  the 
clauses  in  the  articles  of  association,  which  declared  abitnce  wiihout  Uaoe  to  be  a 
cause  of  forfeiture,  and  the  other  plaintiffs  having  deserted  the  company  ;  Held, 
That  a  resolution  of  the  company  declaríng  their  money  shares,  as  well  as  labor 
shares,  to  be  forfeited,  was  valid  under  the  articles  of  association. 

It  being  for  the  interest  of  all  parties  concemed  that  the  company  should  be  legally 
dissolved ;  Hdd^  That  the  costs  and  a  counsel  iee,  on  each  side,  should  be  paid  out 
of  the  fund. 

This  was  an  appeal  from  a  decree  of  tLe  court  of  First  In- 
stance  of  the  district  of  San  Francisco.  The  facts  of  the  case 
are  sufficiently  stated  in  the  opinión  of  the  court.  The  canse 
was  argued  in  this  court  bj 


Jo7in  W.  Dwinelle^  for  plaintiffs,  and 
Hall  McAUister^  for  defendants. 
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By  the  Caurty  Beniíbtt,  J.  The  parties  to  this  Biiít,  plaintiffs 
and  defendants,  inconjnnction  with  others,  formed  a  corapany  in 
the  city  of  New  York,  in  the  early  part  of  the  year  1849,  iinder 
the  ñame  of  the  New  York  Union  Mining  Company.  Articles  of 
association  were  adopted,  which  declare  that  the  pereons  whose 
ñames  are  subscribed  thereto,  agree  to  associate  themselves  for 
the  purpose  of  prosecuting  the  biisiness  of  mining  in  California, 
from  the  Ist  day  of  January,  1849,  until  the  Ist  day  of  October, 
1853 ;  and  that  the  company  shall  consist  of  not  less  than 
twenty-nine  operati ve  or  working  shareholders,  who  are  required 
to  devoto  their  entire  time  and  energies  to  promote  the  cora- 
mon  interest  in  such  manner  as  the  company  shall  direct.  In 
addition  to  varions  other  ofScers,  there  was  a  finance  committee 
provided  for,  consisting  of  the  treasurer  and  two  other  operativo 
shareholders,  whose  duty  it  was  to  take  charge  of  the  fiscal  af- 
fairs  of  the  company.  The  defendants  constitnted  this  finance 
committee,  and  the  complainants  were  operative  shareholders. 

The  stock  of  the  company  consisted  of  338  shares  of  $250 

eacb,  making  an  aggregate  of  $84,500.    Each  operative  share- 

holder  was  entitled  to  eight  shares,  or  $2,000  of  the  stock,  and 

was  required,  in  addition  thereto,  to  subscribe  and  pay  for  not 

less  than  two  other  shares.    The  residuo  of  the  stock,  being  48 

shares,  was  taken  in  part  by  operative  shareholders,  and  in  part 

by  persons  not  otherwise  connected  with  the  company.    Thus, 

the  whole  stock  of  the  company  was  divided  into  two  distinct 

species — the  one  of  232  shares  was  denominated  labor  stock, 

and  the  other,  of  106  shares,  was  denominated  money  stock. 

The  articles  further  provided,  that  on  the  Ist  day  of  October, 

in  the  year  1853,  a  meeting  of  the  stockholders  should  be  held 

.in  California,  at  which  it  was  to  be  determined  by  a  vote  of 

a  raajority  whether  the  company  should  continué  another  year, 

and  the  terms  upon  which  it  should  be  continued.    There  was 

a  number  of  other  regulations,  and  article  22  was  in  the  following 

words  :     "  Any  operative  shareholder,  who  shall  absent  hiraself 

"  during  any  portion  of  the  time  hereby  limited,  without  leave, 

"or  providing  a  proper  substituto,  unless  relieved  by  a  vote  of 

"a  majority  of  the  operativo  shareholders  for  good  cause  as- 
VoL.  I.  6 
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'^  signed,  ehall  forfeit  his  interest  in  the  labor  stock  of  the  com- 
"  pany  ;  and  any  operative  sharebolder  who  shall,  within  three 
^^  months  after  the  arrival  of  the  company  in  California,  desert 
*^  the  company  without  leave,  ehall,  in  addition  to  his  labor 
"  stock,  forfeit  his  two  shares  of  money  stock."  Other  articles, 
80  far  as  they  are  of  importance  in  this  suit,  will  be  noticed 
hereafler. 

The  company  arrived  in  California  abont  the  Ist  of  Septem- 
ber,  1849.  Peter  Von  Schmidt,  one  of  the  plaintiffs,  arrived 
ten  days  after,  and  the  other  plaintiffs  abont  three  months  be- 
fore  that  date.  Previons  to  the  arrival  of  Peter  Von  Schmidt, 
the  company  had  held  a  meeting,  and  had  expelled  him  and 
the  other  plaintiffs  from  the  company,  and  declared  both  their 
labor  and  money  stock  forfeited.  On  the  26th  day  of  Novem- 
ber  last,  the  plaintiffs  filed  this  bilí  to  compel  the  company  to 
reinstate  them,  alleging  that  it  was  found  impracticable  to  keep 
the  company  together,  that  their  labors  as  a  company  coald 
faave  no  profitable  results,  that  a  dissolntion  had  been  resolved 
upon  and  declared,  that  a  part  of  the  property  had  been  sold, 
and  that  all  the  residue  had  been  advertised  for  sale  at  anction. 
The  bilí  also  alleged  that  the  defendants  had  been  directed  by 
the  company  to  make  a  dividend  of  the  proceeds  of  the  sales, 
npon  the  232  shares  of  labor  stock;  eqnally  with  the  106  shares 
of  money  stock.  The  bilí  prays,  in  substance,  for  a  decree  that 
the  proceeds  arising  upon  the  sale  of  the  company's  property 
be  distributed  amongst  the  money  shares  alone,  and  that  the 
plaintiffs  be  relieved  from  the  forfeiture  of  the  stock  incnrred 
or  pretended  to  have  been  incurred  by  them,  so  that  they  may 
receive  their  dividends,  together  with  the  other  members,  npon 
all  the  money  shares  which  they  had  bought.  The  bilí  also 
prays  for  an  injunction  and  the  appointment  of  a  receiver,  but 
contains  no  express  prayer  for  a  dissolntion  of  the  company. 

Tlie  defendants  put  in  a  plea  in  which  it  is  alleged  that  the 
plaintiffs  had  not  bronght  into  court  any  certifícate  of  failnre 
of  conciliación  between  the  parties.  The  plea  was  overmled 
by  the  court  below,  whereupon  the  defendants  put  in  their  an- 
Bwer,  the  material  portions  of  which  will  be  hereafter  noticed. 


SAN  FRANCISCO,  MARCH,  1850.  59 

Yon  Schmidt  v.  Huntíngton. 

Tbe  canee  was  beard  on  bilí  and  answer,  and  a  decree  was 
made  in  tbe  conrt  below,  restoring  tbe  plaintiffs  to  tbeir  forfeited 
rigbte,  appointing  a  receiver,  and  directing  a  distribution  of  tbe 
efiects  of  tbe  company  eqnally  npon  tbe  labor  and  tbe  money 
sbares.  From  tbís  decree  tbe  appeal  is  taken  by  tbe  defend- 
ants. 

The  firat  point  wbicb  we  propose  to  examine  in  reviewing  tbe 
positions  of  connsel,  is  tbat  relating  U>  conciliación,  Altbongb 
tbis  point  bas  been  frequently  made  beretofore,  it  bas  not  been 
fonnd  neceseary  in  tbe  disposition  of  any  case  for  tbe  conrt  to 
expresa  its  views  npon  tbe  subject ;  bat  it  is  now  presented  in 
tbe  formal  sbape  of  a  dílatory  excéption,  put  in  attbe  very  out- 
set  of  tbe  proceedings,  wbicb  we  apprebend  to  be  tbe  proper, 
if  not  tbe  only  metbod  of  bringíng  tbe  qnestion  regnlarly  before 
tbe  court.  (1  White's  Recopilación^  259,  260,  and  383  ;  Es- 
críehe  Dic.  TiÜe^  "  Mscepcion.^^)  Being  tbus  an  objection  m 
Jimine,  taken  in  dne  time  and  in  tbe  appropriate  form,  it  mnst, 
if  valid,  put  an  end  to  tbe  wbole  case ;  if  not  valid,  it  mnst, 
nevertbeless,  be  disposed  of  before  tbe  otber  points  of  tbe  case 
can  be  reacbed. 

Tbe  proposition  natnrally  resolves  itself  intotwosnbdivisions. 
First,  tbat  conciliación  is  required  in  tbis  case  by  tbe  Mexican 
law ;  and  secondly,  tbat  being  essential  by  tbe  Mexican  law,  it 
bas  not  been  legally  dispensed  witb  since  tbe  American  ad- 
ministration  of  jastice  in  tbis  country  commenced. 

First,  tben,  is  conciliación  reqnired  in  sncb  a  case  as  tbe  pre- 
sent  by  tbe  Mexican  law  ?  It  is  provided  by  article  40  of  tbe 
5tb  Title  (ley)  of  tbe  Mexican  Constitutional  Law,  tbat  in  order 
to  tbe  due  institntion  of  any  snit  wbatsoever,  eitber  civil  or  cri- 
minal, for  wrongs  purely  personal,  tbe  means  of  conciliación 
mnst  be  first  tried ;  and  tbat  tbe  law  will  regnlate  tbe  form  of 
proceeding  in  sncb  matters,  tbe  cases  in  wbicb  conciliación  need 
not  take  place,  and  everytbing  else  relating  to  tbe  subject ;  and 
by  article  29  of  tbe  6tb  title  it  is  declared,  tbat  it  will  be  tbe 
province  of  alcaldes  to  exercise  witbin  tbeir  pa¿blo%  tbe  func- 
tions  of  conciliators. 

The  Mexican  decree  of  May  23d,  1887,  wbicb  was  made  in 
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pursuance  of  the  above  requirements  of  the  Constitntion,  and 
wbich  Í8  generally  supposed  to  have  been  in  forcé  in  California 
at  tbe  time  of  tbe  acqiiisition  thereof  by  the  American  govem- 
ment,  says,  that  it  belongs  exclusively  to  the  alcaldes  of  the 
Ayuntamientos,  and  to  the  justices  of  the  peacein  places  whose 
population  consista  of  one  thousand  persona  or  more,  to  exercise 
witbin  their  territory,  in  respect  to  all  classes  of  persons,  with- 
out  any  exception,  tbe  fanctions  of  conciliators,  according  to 
the  above  provisions  of  the  constitntion.  {Arrill^ga^s  CoUeccion 
de  Decretos  of  1837,  jp.  422,  Escriche  Dic.  Appendix^  jp.  703, 
Ed.  1842.)  It  is  there  provided,  that  in  order  that  the  proceed- 
ing  of  conciliación  may  také  place,  whosoever»may  have  to  in- 
stitnte  any  civil  suit.  the  valué  of  which  exceeds  one  hundred 
doUars,  or  any  criminal  suit  for  severo  injuries  purely  personal, 
shall  make  bis  complaint  before  the  competent  alcalde  or  justice 
of  the  peace,  demanding,  verbally,  that  the  person  who  is  to  be 
made  deíendant  be  summoned,  in  order  to  proceed  in  the  trial 
of  conciliación.  {See  authoritie^  last  above  cited.)  Article  10 
ordains  that  no  complaint,  either  civil  or  criminal,  conceming 
injuries  purely  personal,  can  be  admitted,  without  proving  by  a 
competent  certifícate  that  the  means  of  conciliación  have 
been  attempted.  (ArriUaga-a  CoUeccion^  1837, \p.  419,  and 
Escriche  as  above  cited.)  After  excepting  from  the  operation 
of  article  10  various  cases  relating  to  benefices  and  other  eccle- 
siastical  matters,  causes  which  concern  the  public  revenue, 
the  municipal  funds  of  towns,  public  institutions,  and  other 
matters  not  aífecting  the  case  at  bar,  article  11  proceeds  as  fol- 
lows :  "  Keither  is  it  {concüia^cion)  necessary  in  order  to  com- 
"  menee  the  summary  and  very  summary  possessory  actions, 
"  that  of  the  próhibition  of  a  new  work,  or  that  of  retraction ; 
"  ñor  in  order  to  expedito  the  making  of  inventories  and  the  di- 
"  visión  of  inheritances,  ñor  in  other  urgent  cases  of  like  na- 
"ture;  butif  a  formal  petition  should  afterwards  have  to  be 
"  put  in,  which  may  give  rise  to  a  litigated  suit,  then  conciliación 
"  ought  to  precede  it."  The  same  article,  after  again  excepting 
certain  cases  of  bankruptcy,  closes  with  a  general  clause  re- 
quiring  conciliación^  "  whenever  any  citizen  may  have  to  de- 


SAN  FRANCISCO,  MARCH,  1860.  gl 

Yon  Schmidt  v.  Huntington. 

"  mand,  by  dne  course  of  law,  the  payment  of  a  debt,  even  thoiigh 
"  it  accrue  upon  a  contract  of  record."  {Arrillaga  and  Escriche^ 
as  ábove  cited.)  This  statute  appeare  to  have  been  only  a  revi- 
fiion  of  previoüs  statntes,  and  but  declaratory  of  a  long  estab- 
lished  law,  for  we  find  the  same  doctrine  laid  down  by  Febrero 
(4  Feh.  Mej,  420,  et  seq.  ed.  1834),  and  by  Pefía  y  Peña.  (1 
Frac.  For.  JUeJ.  YO,  ed.  1836.)  Indeed,  its  origin  is  to  be  traced 
far  back,  even  to  the  period  of  the  Nu&^a  Recopilación^  in 
which  it  Í8  declared,  in  speaking  of  the  duties  of  judges,  that 
they  shall  disconrage  litigation,  as  far  as  in  them  lies,  by  using 
their  endeavors  to  induce  parties  to  compose  their  differences 
voluntarily  and  in  a  friendly  mamier,  by  refusing  legal  procesa 
in  cases  of  a  trivial  nature,  whenever  it  can  be  done  without 
prejudicing  the  lawfnl  rightá  of  the  parties ;  and  by  raaking 
use  of  persuasión,  and  all  other  means  which  their  discretion 
shall  díctate,  to  convince  the  parties  of  the  benefit  which  will 
result  to  them  from  a  composition  of  their  differences,  and  the 
damage  and  expense  inseparable  from  litigation,  even  when 
accompanied  with  success.  (4  Féb.  Mej.  420 ;  1  Frac.  For. 
Mej.  72,  and  see  also  5  Tapia  Feh.  209,  213.)  It  thus  appears 
to  be  the  policy,  not  only  of  the  Mexican  statute  above  referred 
to,  but  also  of  the  Spanish  and  Mexican  law,  in  all  cases  of  a 
civil  nature,  which  are  susceptible  of  being  completely  termi- 
nated  by  the  ag^eement  of  the  parties,  to  require  conciliatory 
measures  to  be  tried  until  they  shall  result  either  in  a  satisfac- 
tory  arrangement  or  in  the  entire  failure  to  accomplish  a  recon- 
ciliation.  In  the  latter  event,  and  in  that  event  only,  are  the 
parties  allowed  to  resort  to  the  regular  and  formal  mode  of  liti- 
gation in  the  ordinary  courts. 

This  being  the  general  rule,  conciliación  was  necessary,  under 
the  Mexican  statute  in  the  case  before  us,  unless  it  may  be 
brought  within  some  of  the  exceptions  enumerated  in  that  sta- 
tute. Does  it  fall  within  any  of  those  exceptions  ?  It  is  not  a 
verbal  process,  ñor  does  it  concern  any  benéfico  or  other  eccle- 
siastical  raatter,  ñor  the  public  revenue,  ñor  the  municipal 
funds  of  towns,  ñor  public  institutions,  ñor  minors,  ñor  persons 
deprived  of  the  administration  of  their  property,  ñor  vacant 
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inheritances,  ñor  taxes,  contributions  or  impo6t8.  It  belongs  to 
neitber  of  the  tbree  classes  of  poasessory  actions,  ñor  interdicts 
of  poBsession  ;  it  is  not  tbe  denouncement  of  a  new  work,  ñor 
á  proceeding  called  a  retraction,  ñor  a  case  of  bankruptcy,  to 
wbicb  it  was  endeavored  to  be  assimilated  upon  the  argament ; 
it  bas  no  relation  to  inventories  of  the  estates  of  deceaeed  per- 
sone, ñor  to  the  división  of  any  inheritance  between  heirs, 
legatees,  or  devisees.  It  must  fall,  if  it  maj  be  bronght  within 
any  of  the  exceptíons,  nnder  the  general  terms  of  that  oíanse  of 
the  statute,  which,  together  with  inventories  and  división  of  in- 
heritances, also  excepts  ^^  other  urgent  cases  of  the  like  natore.'' 
We  shonld  think  that  it  might  properly  arrange  itself  nnder 
these  general  words,  were  it  not  for  the  clause  immediatelj  snc- 
ceeding,  which  reqnires  conciliación  previons  to  preferring  a 
formal  petition,  which  may  have  the  eíFect  of  occasioning  a 
litigated  suit,  and  in  cases  where  a  party  has  to  seek  by  process 
of  law  the  payment  of  a  debt,  even  thongh  tl>e  claim  be  based 
upon  a  contract  of  record.  But  in  order  to  attain  the  end 
prayed  for  in  the  bilí  of  complaint,  it  was  necessary  that  a  for- 
mal petition  should  be  filed,  which  might  have  the  effect  of  giv- 
ing  rise,  and  which  has  actually  given  rise,  to  a  litigated  suit 

It  is  to  be  observed  that,  with  the  exception  of  those  cases 
relating  to  ecclesiastical  matters,  the  public  revenues  eithcr  of 
cities  or  of  towns,  and  certain  other  subjects  of  a  political  char- 
acter,  and  affecting  the  public  welfare,  all  of  which  stand  npon 
peculiar  grounds  of  their  own,  the  cases  in  which  the  prelimi- 
nary  effort  at  conciliación  ia  dispensed  with,  are  those  in  which 
some  step  is  necessary  to  be  immediately  taken,  in  order  to 
protect  temporarily  the  rights  of  the  party  complaining,  or  to 
prevent  some  injury  threatened  to  bis  property ;  but  that  in 
none  of  the  cases  are  the  claims  of  the  parties  to  the  subject 
matter  in  contest  finally  and  absolately  adjusted.  They  are  all 
in  the  nature  of  incipient  or  introductory  proceedings  for  the 
purpose  of  procuring  from  the  court  an  interlocutory  order  or 
decree,  determining  the  temporary  possession,  control,  or  situ- 
ation  of  the  property,  previous  to  the  parties  entering  upon  a 
full  and  formal  investigation  of  their  rights  conceming  it. 
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Thns  the  summary  and  very  eummary  interdicts  of  possession 
are  instituted  in  order  to  enable  the  pai1:y  complaining  to  ac- 
quire,  retain,  or  recover  simply  the  possession  of  the  thing  in 
controversy,  until  the  title  to  it  can  be  settled  finally  by  the  ad- 
judication  of  the  court  in  an  ordinary  suit.  (1  JPeh.  Mej.  351 ; 
4  Id.  272 ;  Tapia's  For.  Prac.  233,  234,  ed,  1829.)  They  par- 
take  somewhat  of  the  nature  of  injunctions  in  courts  of  equity, 
and  are  applied  to  similar  purposes,  that  is  to  say,  to  restrain 
the  nndae  exercise  of  rights,  to  prevent  threatened  wrongs,  to 
restore  violated  possessions,  and  to  secure  the  peaceable  and 
qniet  enjoyment  of  property.  (2  Story^s  Eq.  Juria.  201  to  204.) 
The  denouncement  of  a  new  work,  being  a  proceeding  to  re- 
strain the  ereetion  of  some  new  work,  as  for  instance  a  building, 
which  may,  if  completed,  injiiríously  affect  the  property  of  the 
complainant,  is  of  a  character  similar  to  the  interdicts  of  pos- 
session. (4  Fei.  Mej.  277  et  seq.  ¡  Escriche  Dic.  TiÜe 
"  Demencia  de  Obra  iTi^^a,"  jp.  185.)  And  in  the  case  of  re- 
traction,  or  the  rescinding  of  a  sale  upon  the  claim  of  the  plain- 
tiff  to  be  allowed  to  take  the  property  at  the  same  price  for 
which  it  was  sold  to  a  third  person,  although  certain  steps  may 
be  taken  for  the  security  of  the  property  previous  to  conciliación^ 
yet^  if  the  vendee,  on  his  appearance  before  the  jndge,  resists 
the  claim  of  the  plaintiff,  then  a  litigated  suit  becomes  neces- 
sary,  which  must  be  preceded  by  the  trial  of  conciliación.  (3 
Féb.  Mej.  75.)  It  foUows  from  the  above  view  of  the  nature  of 
those  cases  which  do  not  require  attempts  at  concüiacion^  that 
suits  known  in  the  American  system  of  Jnrisprudence  as  in- 
junction  suits,  not  praying  for  relief  further  than  to  restrain  the 
defendant  from  the  performance  of  a  specifíc  act,  would  not,  as 
a  general  thing,  require  conciliación  under  the  Mexican  system  ; 
and  if  the  object  of  this  suit  had  been  simply  to  prevent  the 
threatened  sale  of  the  property  of  the  company,  without  pray- 
ing for  a  final  disposition  and  settlement  of  its  affairs,  and  dis- 
tribution  of  its  efiects,  we  should  have  thought  that  it  was  one 
of  those  urgent  cases  contemplated  by  the  statute  in  which  con- 
ciliación might  have  been  dispensed  with.  Bnt  before  any 
step  could  have  been  taken  to  obtain  the  extent  of  relief  prayed 
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for  by  thÍ8  bilí,  we  apprehend  that  it  was  an  essential  prerequi- 
sito  that  conciliatory  measures  should  liave  been  tried,  within 
that  portion  of  the  statute  which  makes  conciliación  necessary 
in  those  cases  in  which  a  formal  petition  is  to  be  put  in,  which 
may  occasion  a  litigated  suit. 

Conciliación^  then,  having  been  necessary  in  this  snit  nnder 
the  Mexican  statute,  we  come  next  to  the  second  subdivisión  of 
the  point  under  discussion,  wliich  is,  whether  this  case  can  claim 
any  legal  dispensation  from  the  effects  of  that  statute. 

It  is  claimed  that  a  certifícate  of  the  failure  of  conciliación 
must  be  presented  in  order  to  confer  jurisdiction  upon  the  court. 
If  this  be  so,  the  judgment  appealed  from  is  utterly  nuil,  and 
we  know  of  nothing  which  can  give  it  validity.  The  ground  of 
nulllty  is  assumed  by  many,  if  not  most,  of  the  writers  upon 
the  subject,  but  the  latest  authority  which  we  have  seen  holds 
the  reverse,  and  the  views  contained  therein  are  satisfactory. 
(5  Tapia  Feb.^  215,  216,  ed.  1845.)  The  proceedings,  therefore, 
although  irregular  under  the  statute,  are  not  void  for  want  of 
jurisdiction  ;  and  the  question  then  is,  whether  that  irregularity 
may  in  any  way  be  cured  ? 

This  question  might,  perhaps,  be  satisfactorily  answered  by 
saying,  that  since  the  acquisition  of  California  by  the  Ameri- 
cans,  the  proceeding  of  conciliación  has,  in  all  cases,  been 
deeraed  a  useless  formality  by  the  greater  portion  of  the  mem- 
bers  of  the  bar,  by  the  courts  and  by  the  people ;  that  it  has, 
in  fact,  passed  into  disuse  and  become  obsolete.  In  Mexican 
jurisprudence,  as  in  that  of  other  countries,  custom  is  some- 
times  allowed  not  only  to  control,  limit,  modify,  and  interpret 
the  general  rules  of  the  system,  but  even  to  establish  a  rule  in 
direct  and  palpable  contravention  of  the  positive  written  law. 
It  is  the  teaching  of  the  books  that  custom  may  attain  the  forcé 
of  law,  not  only  when  there  is  no  law  to  the  contrary,  but  when 
the  effect  of  it  is  to  overturn  the  previous  law  which  stands  in 
opposition  to  it — whence  arises  the  maxim,  that  there  may  be  a 
custom  without  law,  a  custom  contrary  to  law,  and  a  custom 
according  to  law.  {JSscriche^  Dereclio  JSspañol,  23, 24 ;  EscrichCj 
Dio.  Tille  ''Costumbre;''  1  Feb.  Mej.  55  to  61.) 
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But  it  Í8  iinnecessary  to  base  oiir  conclnsion  iipon  the  ground 
of  custom.  Section  26  of  the  act  of  February  28th,  1850,  re- 
gulating  appeals,  authorizes  this  court  to  reverse,  aíBrm,  or  mo- 
dify  any  judgment,  order,  or  determination  appealed  from,  in 
whole  or  in  part,  and  as  to  any  or  all  of  the  parties,  to  grant 
new  triáis,  and  render  such  judgment  as  snbstantial  justice  shall 
reqnire,  without  regard  to  formal  or  technical  defects,  errors,  or 
imperfections,  not  affecting  the  very  right  and  justice  of  the 
case.  líotwithstanding  the  importance  which  seems  to  be  at- 
tached  to  the  trial  of  conciliación  by  Spanish  and  Mexican 
writers,  {see  5  Tapia  Fei.  209,  and  1  Prac.  Fot,  Mej.  72  et 
seq.  hy  Peña  y  Peña^  and  even  conceding  that  it  may  opérate  be- 
neficially  in  the  natíons  for  which  it  was  originally  designed, 
Btill,  amongst  the  American  people  it  can  be  looked  upon  in  no 
other  light  than  as  a  useless  and  dilatory  formality,  unattended 
by  a  single  profitable  result,  and  not  affecting  the  snbstantial 
justice  of  any  case.  Viewing,  then,  the  absence  of  a  certi- 
ficate  of  the  failure  of  conciliación  as  a  mere  formal  and  tech- 
nical defect,  error  or  iraperfection,  we  feel  ourselves  fuUy 
justified  in  overruling  the  objection  founded  upon  it.  Ñor  does 
it  strike  us  that  there  is  any  forcé  in  the  argument  that  the  sta- 
tute  of  February  28th  ought  not  to  be  construed  so  as  to  gíve  it 
a  retro-active  operation.  As  a  general  rule  of  statutory  interpre- 
tation,  it  is  undoubtedly  true  that  a  statute  should  be  construed 
to  opérate  upon  the  future,  and  not  upon  the  past ;  but,  with 
the  exception  of  those  cases  which  come  within  the  purview  of 
prohibitory  clauses  in  state  constitutions,  or  in  the  constitution 
of  the  United  States,  we  know  of  no  case  in  which  it  is  not 
competent  for  a  state  legislature  to  give  to  a  statute  a  retro-active 
effect ;  and  it  is  the  very  scope  and  object  of  the  statute  of 
February  28th  to  provide  for  the  decisión  upon  appeal  of  cases 
which  had  been  tried  previous  to  its  passage. 

We  have  entered  thus  fully  into  an  examination  of  the  doc- 
trine of  conciliación^  and  given  our  views  of  it  at  length,  in  order 
that  the  profession  may  understand,  that  the  objection  for  the 
want  of  conciliatory  measures  is,  so  far  as  the  court  is  con- 
cenied,  disposed  of  now,  and,  as  we  sincerely  hope,  forever. 
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The  next  point  to  be  considered  is  as  to  parties.  It  is  claimed 
by  the  counsel  for  the  appellants  that  the  bilí  should  be  dis- 
missed  for  defect  of  parties.  The  general  míe  upon  this  Bub- 
ject  is  sometimes  stated  to  be,  that  all  persons  materiallj 
interested  in  the  subject  matter  of  the  suit  ought  to  be  made 
parties,  and  sometimes  it  is  limited  to  those  who  are  interested 
in  the  object  of  the  suit.  But  whether  the  one  definition  or  the 
other  be  adopted,  in  neither  case  is  the  rale  founded  on  any 
positive  and  uniform  principie,  ñor  admits  of  being  exponnded 
by  the  application  of  any  universal  test.  It  can  scarcely  be  said 
to  be  useful  as  a  practical  guide,  for  it  is  open  to  so  many  ex- 
ceptions,  and  qualifications,  and  limitations,  that  the  natare, 
extent  and  application  of  it  cannot  be  always  clearly  defined. 
The  principie  upon  which  these  exceptions  are  founded  is,  that 
courts  will  not  suffer  the  rule  to  be  so  applied  as  to  defeat  the 
very  purposes  of  justice,  if  they  can  dispose  of  the  merits  of  the 
case  before  them  without  prejudice  to  the  rights  or  interests  of 
other  persons  who  are  not  parties,  or  if  the  circumstances  of  the 
case  render  the  application  of  the  rule  impracticable.  {Story^s 
JSq,  Pl,  8€c.  76,  77.)  One  exception  is,  where  a  pcrson  is  be- 
yond  the  jurisdiction  of  the  court  {id.  78,)  which  would  apply, 
to  some  extent,  to  the  case  in  hand,  for  it  is  conceded  that  some 
of  the  money  shareholders  of  the  company  are  not  within  the 
state.  Another  exception  is,  where  the  persons  interested  are 
immerous,  and  it  would  be  impracticable  to  join  them  without 
almost  interminable  delays,  and  other  inconveniences  which 
would  obstruct  and  probably  defeat  the  purposes  of  justice ; 
neither  is  the  general  rule  adhered  to  in  cases  in  which,  consis- 
tently  with  practical  convenience,  it  is  inapplicable,  for  then  it 
would  destroy  the  very  purposes  for  which  it  was  established. 
Where  the  question  is  one  of  a  common  or  general  interest,  or 
where  parties  form  a  voluntary  association  for  public  or  prívate 
purposes,  the  persons  interested  are  commonly  numerous,  and 
any  attempt  to  unite  them  all  in  the  suit  would  be,  even  if  prac- 
ticable, exceedingly  inconvenient,  and  would  subject  the  pro- 
ceedings  to  the  danger  of  perpetual  abatements  and  other  im- 
pediments,  arising  from  intermedíate  deaths  or  other  accidents 
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or  changes  of  interest.  {Story^s  Ej.  Pl.  sec.  93,  96,  97.)  Many 
adjudicatlons,  in  which  these  principies  have  been  applied  and 
illuBtrated,  are  coUected  and  arrangod  by  Judge  Story  in  his 
work  on  eqnity  pleadings,  the  result  of  which  is,  that  where  the 
parties  in  interest  are  numerous,  courts  will  allow  a  bilí  to  be 
brought  by  some  of  them  on  behalf  of  themselves  and  others, 
taking  care  that  there  shall  be  a  due  representation  of  all  sub- 
Btantial  interests  before  the  court ;  and  no  distinction  is  made 
whether  the  bilí  be  filed  by  or  against  persona  not  members  of 
the  association,  or  by  certain  members  against  others  of  the 
same  association.  It  is  trne  that  it  has  been  held  in  some  of 
the  cases  that  where  the  bilí  seeks  the  dissolution  of  the  com- 
pany,  all  the  members  mast  be  made  parties,  however  numerons 
they  may  be,  but  this  doctrine  has  been  greatly  qualified  if  not 
pofiitively  overturned  in  the  more  recent  anthorities ;  and  the 
reasons  against  its  application  advanced  by  Judge  Story,  {Eq. 
JPl.  €ec.  134, 135,)  are  so  cogent  and  conclusivo,  that,  even  if 
express  authority  did  not  support  us,  we  could  not  hesitate,  in 
establishing  a  precedent  in  a  new  state,  to  declare  that  it  receives 
our  unqualified  dissent.  We  would  in  this  respect  take  for  our 
guido  the  wisdom  of  Lord  Cotteiiham  declared  in  Taylor  v. 
Salmón^  (4  Mylne  c&  Craig^s  R^.  134,)  that  "  it  is  the  duty  of 
"  the  court  to  adopt  its  practice  and  course  of  proceeding  as  far 
*^  as  possible  to  the  existing  state  of  society,  and  to  apply  its  juris- 
^^  diction  to  all  those  new  cases,  which  from  the  progress  daily 
^^  makiug  in  the  affairs  of  men,  must  continually  arise,  and  not, 
"  from  too  strict  an  adherence  to  forms  and  rules  established 
"  under  very  different  circumstances,  decline  to  administer  jus- 
"  tice  and  to  enforce  rights  for  which  there  is  no  other  remedy." 
Upon  the  whole,  the  48th  rule  of  the  supremo  court  of  the 
United  States,  adopted  in  1842,  appears  to  furnish  the  correct 
rule  for  the  government  of  cases  of  this  nature,  which  is,  that 
where  the  parties  on  either  side  are  very  numerous  and  cannot, 
without  manifest  inconvenieuce  and  oppressive  delays  in  the 
8uit,  be  all  brought  before  it,  the  court,  in  its  discretion,  may 
dispense  with  making  all  of  them  parties,  and  may  proceed  in 
the  Sttit,  having  sufficient  parties  before  it  to  represent  all  the 
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adverse  interests  of  the  plaintiffs  and  the  defendants  in  the  suit 
properly  before  it. 

Althongh  the  bilí  of  complaint,  in  the  case  before  ns,  does 
not  expressly  allege,  that  it  Í8  filed  on  behalf  of  the  plaintifis 
and  others  claiming  the  same  interest  in.the  effects  of  the  aeso- 
ciation ;  it  appears,  nevertheless,  to  be  the  scope  of  the  bilí  to 
protect  the  rights  not  only  of  the  plaintíffs  but  also  of  another 
numerous  class  of  the  stockholders,  who  are  owners  of  what  is 
termed  the  money  shares ;  for  the  bilí  prays  that  the  proceeda 
arising  from  the  sale  of  the  effects  of  the  company  may  be 
divided  amongst  all  the  money  shares  and  the  money  shares 
alone.  Whilst,  therefore,  the  plaintiffs  may  properly  be  deem- 
ed  to  represent  the  money  stockholders,  the  defendants,  who  in- 
sist  that  the  property  of  the  company  shonld  be  distributed 
amongst  the  money  and  the  labor  shares  equally,  may  be  re- 
garded  as  peculiarly  representing  the  labor  shares  ;  and  thns  all 
the  substantial  interests  of  all  the  members  of  the  company  are 
before  the  court.  The  persons  interested  in  the  subject  matter 
of  the  suit  are  numerons,  and  from  the  nature  of  the  enterprise 
which  was  the  object  of  the  formation  of  the  company,  from  the 
condition  of  thecountry  and  the  ever  changing  locations  of  peo- 
pie  engaged  in  operations  in  the  gold  mines  of  California,  it 
would  be,  if  not  utterly  impracticable,  productive  of  manifest 
inconvenience  and  oppressive  delays,  to  reqnire  that  all  the 
members  of  the  association  shonld  be  brought  into  conrt  before 
it  wonld  proceed  to  administer  justice  between  any  of  them. 
We  think  that  the  bilí  ought  not  to  be  dismissed  for  defect  of 
parties. 

Before  proceeding  to  the  consideration  of  the  other  points 
raised,  it  becomes  necessary  to  determine  what  effect  shonld  be 
given  to  the  allegations  of  the  answer.  It  is  claimed  by  the 
counsel  for  the  plaintiffs,  that  while  the  matters  stated  upon  the 
knowledge  of  the  defendants  are  to  be  taken  as  true,  those  mat- 
ters which  rest  upon  information  and  belief  are  entitled  to  no 
weight.  We  nnderstand  the  rule  very  differently.  The  case 
has  been  treated  by  both  parties  strictly  as  a  chanceiy  suit, — the 
subject  matter  is  properly  of  chancery  jurisdiction — ^the  plead- 
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inga  are  formal  chancery  pleadings — and  the  cause  was  passed 
upon  by  the  court  below  as  a  chancery  cause  and  was  argued 
as  such  in  this  court.  The  effect  of  the  answQr  must  therefore 
be  governed  by  the  rules  of  chancery  practice,  accordíng  to 
which,  when  a  cause  is  heard  on  bilí  and  answer,  all  the  ma- 
terial allegations  of  the  latter,  whether  upon  knowledge  or 
upon  information  and  belief,  are  to  be  assumed  as  true.  There 
is,  however,  this  qualification  of  the  rule,  that  where  facts  and 
circumstances  disclosed  by  the  answer  are  whoUy  inconsistent 
with  a  general  aflSrmation  or  denial  contained  therein,  the 
former  shall  prevail  over  the  latter.  An  answer  is  regarded, 
not  merely  as  a  response  to  the  charges  and  interrogatories  of 
the  complaint,  but  as  a  pleading  of  the  defendant,  in  which  he 
may  set  up  any  matter  of  defence,  whether  within  his  knowl- 
edge or  not,  and  consequently  if  such  matter  of  defence  is  not 
to  be  taken  as  true  when  the  cause  is  heard  on  bilí  and  an- 
swer, then  it  would  be  in  the  power  of  the  complainant  to  pre- 
clude  the  defendant  from  any  defense,  not  resting  in  his  personal 
knowledge,  by  refusing  to  file  a  replication  and  setting  the 
cause  down  for  argument  on  bilí  and  answer.  But  it  is  un- 
necessary  to  pursue  the  subject.  The  rule,  as  aboye  stated,  is 
founded  in  reason  and  is  perfectly  well  settled. 

With  this  TÍew  of  the  nature  and  effect  of  the  answer,  we  are 
prepared  to  determine  the  question  of  forfeiture  of  the  plaintiflfe' 
shares  of  stock.  The  bilí  is  filed  by  Peter  Von  Schmidt,  Julius 
H.  Von  Schmidt,  Thomas  S.  Holman,  and  Lewis  F.  Newman. 
On  the  argument,  uothing  was  said  of  Julius  H.  Von  Schmidt, 
but  it  was  said  that  two  persons  by  the  ñame  of  Holman  had 
been  expelled  from  the  company.  On  looking  at  the  ñames  of 
the  subscribers  to  the  articles  of  association,  we  find  Julius  H. 
Von  Schmidt,  and  but  one  Holman.  There  seems  to  be,  in  this 
respect,  a  discrepancy  between  the  papers  and  the  argument  of 
counsel,  which  we  can  account  for  only  upon  the  supposition 
that  Julius  H.  Von  Schmidt  and  Julius  H.  Holman  are  one  and 
the  same  person.  We  shall  assume  that  they  are,  and  if  we 
are  wrong,  the  error  may  be  corrected  on  the  application  of 
counsel. 
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The  case  of  Peter  Von  Schmidt  differs  frora  that  of  the  other 
plaintiífs,  and  the  latter  all  stand  upon  the  same  ground.  We 
will  first  dispose  of  them.  They  were  expelled  from  the  com- 
pany  and  their  shares  forfeited  by  virtue  of  the  latter  clause  of 
article  22  of  the  articles  of  association,  which  declares  that 
^^  any  operative  shareholder,  ^ho  shall,  -within  three  montbs 
"  aflter  the  arri\  al  of  the  company  in  California,  desert  the 
"  company  without  leave,  shall,  in  addition  to  his  labor  stock, 
"  forfeit  his  two  shares  of  money  stock."  The  ouly  question 
Tinder  this  is,  whether  these  plaintiffs  did  desert  the  company 
without  leave  within  three  months  aflter  its  arrival.  The  com- 
pany arrived  about  the  first  day  of  September,  from  which 
date  the  three  months  woiild  begin  to  run.  Did,  then,  these 
plaintiffs  thus  desert  within  three  months  from  the  first  day  of 
September  ?  They  arrived  here  sorae  tbree  months  previous  to 
the  rest  of  the  company,  and,  after  having  proceeded  to  the 
mines,  returned  to  San  Francisco,  where  they  engaged  in 
business  on  their  individual  account,  for  the  profits  of  which 
they  refused  to  render  any  account  to  the  company,  not- 
withstanding  one  of  the  articles  of  association  required  every 
operative  shareholder  to  devote  his  entire  time  and  energies  to 
promote  the  common  interest.  After  the  arrival  of  the  com» 
pany  they  exerted  their  efforts  to  break  up  and  disorganize  it, 
refused  to  labor  for  it  when  directed  so  to  do,  or  to  attend  its 
meetings,  refused  to  accorapany  a  portion  of  the  members  who 
were  ordered  to  proceed  and  did  proceed  to  the  mines,  in  pur- 
suance  of  the  objects  of  the  association,  and  openly  declared 
that  they  no  longer  considered  themselves  members  of  the  asso- 
ciation, for  they  could  make  more  money  by  leaving  it  and  for- 
feiting  their  stock  than  by  remaining  in  it  as  operative  share- 
holders,  and  in  addition  thereto,  endeavored  to  persuade  other 
members  to  desert  the  company  and  oo-operate  with  them  in 
their  disorganizing  proceedings.  Neither  of  them  has  con- 
tributed  his  labor  or  services  in  any  shape  to  the  company,  but 
all  of  them  have,  of  their  own  choice,  been  engaged  in  pursnits 
for  their  private  benefit.  These  are  the  facts  disclosed  by  the 
answer  and  which  we  must  assume  to  be  true ;  and  if  they  do 
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not  constitute  a  deseilion  of  the  company  without  leave  witbin 
three  months  after  its  arrival,  we  can  conceive  of  no  state  of 
facts  which  would  amount  to  such  desertion.  With  thid  view 
the  companj,  upon  due  notice,  resolved  that  these  plaintiffs  bad 
deserted  the  company  and  had  thereby  forfeited  both  their  labor 
and  money  stock.  From  that  forfeiture  the  coiirt  cannot  re- 
lieve them.    (2  Story^a  Eq.  Juria.  seo.  1324, 1325.) 

How  stands  the  case  with  Peter  Von  Schmidt?  Contracta, 
like  statutes,  by  reason  of  which  a  forfeiture  is  claimed  to  have 
accrued,  should  be  construed  strictly,  and  the  facts  nrged  in 
support  of  the  forfeiture  ought  to  be  clear  and  explicit,  and  not 
be  left  to  inference  and  argument.  It  appears  that  Von 
Schmidt  was  expelled  from  the  company,  and  his  stock  forfeited 
before  his  arrival,  for  the  answer  states  that  notice  could  not  be 
served  upon  him  by  reason  of  his  continued  absence  ;  and  ab- 
sence  without  leave  is  made,  by  the  articles  of  association,  a 
different  offense  from  desertion  without  leave,  and  is  followed 
by  diñerent  consequences.  We  do  not  see  that  the  facts  stated 
in  the  answer  make  out  a  case  of  desertion,  without  leave,  on 
the  part  of  Von  Schmidt,  within  the  exact  period  of  three 
months  after  the  arrival  of  the  company  in  California.  He  is 
not,  therefore,  subject  to  the  penalty  imposed  by  the  second 
clause  of  the  22d  article,  and  consequently  the  forfeiture  of  his 
money  stock  is  not  warranted.  The  burden  of  the  charge  against 
him  is  of  absence  without  leare.  The  first  clause  of  the  22d 
article  provides,  "  That  any  operative  shareholder  who  shall  ab- 
"sent  himself  during  any  portion  of  the  time  hereby  limited, 
"  without  leave,  or  providing  a  proper  substitute,  unless  relieved 
"  by  a  vote  of  a  majority  of  the  operative  shareholders  for 
"  good  cause  assigned,  shall  forfeit  his  interest  in  the  labor 
"  stock."  It  was  the  duty  of  Von  Schmidt  to  have  used  due 
diligence  in  reaching  California,  and  making  proper  allowance 
for  his  detention  in  New  York  to  construct  certain  machines  for 
the  company,  the  facts  warrant  the  conclusión  that  he  did  not 
use  such  diligence.  His  absence  was,  within  the  first  clause  of 
the  22d  article,  an  absence  without  leave,  which  would  waiTant 
the  resolution  of  the  company  forfeiting  his  labor  stock.    But 
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the  view  we  take  of  the  other  points  in  the  case,  renders  it  a 
matter  of  no  moment  whether  his  labor  stock  has  been  forfeited 
or  not.  There  is  another  subject  connected  with  the  case  of 
Von  Schmidt,  which  it  becomes  Decessary  to  notice.  He  agreed 
to  complete  for  the  company  three  gold  washing  machines  for 
the  sum  of  three  thousand  doUars,  which  was  paid  to  him.  The 
company  was  afterwards  obliged  to  pay  two  hundred  doUars 
more,  in  order  to  get  the  machines  finished.  This  latter  snm 
must  be  deducted  from  the  amount  of  Von  Schmidt's  portion 
on  the  final  distribution  of  the  effects  of  the  company. 

The  next  inquiry  is  as  to  the  dissolution  of  the  company. 
Was  the  company  dissolved,  as  the  bilí  alleges,  before  this  suit 
was  commenced  i  The  answer  positively  denles  that  the  com- 
pany has  declared  a  dissolution  or  iotended  to  do  so,  or  that  a 
dissolution  has  been  resolved  upon  or  has  in  fact  taken  place. 
At  the  same  time  it  admits  that  an  ^'  adjoumment"  has  been 
made  to  the  first  day  of  September  next ;  that  all  the  property 
of  the  company  has  been  sold,  and  that  instructions  have  been 
given  to  the  defendants  to  distribute  the  proceeds  of  the  sale 
amongst  the  shareholders.  It  is  evident  that  the  members  of 
the  company  have  done  all  in  their  power  to  dissolve  it,  and  yet 
they  have  been  unable  to  accomplish  their  object.  By  the  first 
article  of  association,  the  subscribers  agree  to  associate  them- 
selves  for  the  purpose  of  prosecuting  the  business  of  mining  in 
California,  from  the  first  day  of  January,  1849,  until  the  first 
day  of  October,  1853.  By  article  27,  "  All  the  shareholders 
"  mutually  agree,  that  the  company  shall  not  be  díssolved  before 
"  the  expiration  of  the  term  above  liraited,  nnless  the  enter- 
"  prise  be  fairly  tried  and  prove  unprofitable  :  ñor  without  the 
"  unanimous  consent  of  the  operativo  shareholders ;"  and  further, 
that  "  In  case  the  operativo  shareholders  shall,  at  any  time  after 
"  one  year  from  their  arrival  in  California,  determine  that  said 
"  enterprise  cannotbe  successfuUy  or  profitably  carried  on,  then, 
"  but  not  otherwise,  they  may  by  an  unanimous  vote  declare  the 
"  dissolution  üf  the  company."  This  company  belongs  to  the 
class  of  joint  stock  associations  rather  than  to  that  of  ordinary 
partnerships,  and  it  is  therefore  unnocessary  to  discuss  the 
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mooted  point  whetber  one  partner,  without  tbe  consent  of  the 

others,  has  the  right  to  díssolve  á  partnership  formed  for  a 

limited  period,  {aee  CoUyer  on  Pa/rt.  Ed.  1848,  p.  103,  and 

note. — Story  on  Parí.  sec.  275,  276, — and  3  Kenís  Comm,  55,) 

for,  conceding  the  afiBirmative  of  the  question,  it  bj  no  means 

folio W8  that  the  same  rule  would  be  properly  applied  to  com- 

panies  like  the  one  under  consideration,  althongh  the  principies 

which  control  the  one  class,  are,  as  a  general  tbing,  applicable 

to  the  other.     IJnder  the  articles  of  association,  the  companj 

had  no  power  to  declare  a  dissolutíon  at  anj  time  before  the 

first  day  of  October,  1853,  except  by  the  nnanimous  vote  of  the 

operative  shareholders ;  and  even  an  nnanimous  vote  could  not 

effect  this  object  until  after  the  expiration  of  one  year  from  the 

time  of  the  arrival  in  California.    We  say  under  the  articles  of 

association ;  bnt  these,  like  any  other  contract,  might  be  can- 

celled  by  the  mutual  agreement  to  that  effect  of  all  the  parties. 

{Story  on  Part,  sec.  266,  et  aeq,)    No  such  agreement  appears 

to  have  been  made  by  all  the  parties,  and  consequently  no  dis- 

solution  had  taken  place  at  the  time  the  suit  was  brought. 

The  question  then  is,  ought  the  court  to  decree  a  dissolution  ? 

The  bilí  contains  no  distinctprayer  for  such  relief ;  it,  however, 

proceeds  upon  the  hypothesis  that  the  company  had  already 

been  legally  dissolved,  and  seeks  to  havé  the  property  sold,  and 

the  avails  distributed.    This  amounts  in  substance  to  a  prayer 

for  a  dissolution ;  and  in  disposing  of  cases  belonging  to  the 

former  order  of  things,  we  are  directed  to  overlook  informalities. 

The  bilí  alleges  that  it  had  been  found  impracticable  to  keep  the 

company  together — ^the  answer  does  not  deny  it — and  we  are  con- 

vinced  of  its  truth.    The  successful  prosecution  of  gold  mining 

at  the  present  time,  under  such  an  organization  as  is  prescribed 

by  these  articles  of  association,  appears  to  us  to  be  an  impracti* 

cability  and  a  delusion,  and  in  such  event  it  is  proper  for  courts 

to  interfere  and  decree  a  dissolution.     {Story  on  Pa/rt.  sec.  390.) 

Besides,  the  desire  of  the  members  is  sufficiently  indicated,  and 

being  in  accordance  with  the  interests  of  all  concemed,  ought 

not  to  be  thwarted. 

We  come  now  to  the  last  point  of  discussion.    How  shall  the 
Vou  L  6 
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effects  of  tke  company  be  divided  i    Amongst  the  money  shares 
alone^  or  amonget  the  money  and  the  labor  ehares  eqnally  t   In 
order  to  determine  tbis,  we  must  endeavor  to  ascertain  the  in- 
tention  of  the  parties  at  the  time  when  they  formed  this  associ- 
atíon  in  the  city  of  New  York.    The  contingency  of  a  dissolu- 
tion  before  the  expiration  of  one  year  not  having  been  contem- 
plated,  the  articles  of  aesociation  contain  no  provisión  as  to  dia- 
tribution  in  case  of  the  occurrence  of  such  an  event.    It  is  trae 
that  article  19  directs  the  manner  in  which  the  división  shall 
take  place,  in  case  the  company  shall  determine  to  dissolve  at 
the  end  of  the  period  limited  in  the  articles,  "  or  at  any  other 
^^  time."    But  this  last  clause  must  be  constraed  in  connection 
with  article  27,  which  ezpressly  prohibits  a  dissolation  until  af- 
ter  the  expiration  of  one  year,  and  can  be  applied  only  to  the 
period  intervening  between  the  expiration  of  the  first  year  and 
the  end  of  the  entire  term.    It  was  the  intention,  therefore,  that 
the  operativo  shareholders  should  rendcr  their  services  to  the 
company  for  at  least  one  year,  in  compensation  for  which  they 
are  each  allowed  eight  shares  of  stock — ^an  allowance  which  it 
ifi  impossible  to  conceive  was  intended  to  be  made  to  the  ope- 
rativo shareholders  merely  for  snperintendingtheti*ansportation 
of  the  effects  of  the  company  to  California,  and  immediately 
selling  them.    This  woüld  be  an  enormous  per  centage  for  fac- 
tores commissions.    So  far,  then,  as  the  intention  can  be  gath- 
ered  from  the  articles  of  association,  the  performance  of  at  least 
one  year's  services  seems  to  have  been  made  a  condition  prece- 
dent  to  the  right  of  the  operativo  shareholders  to  claim,  npon 
the  distribution  of  the  effects  of  the  company  consequent  upon 
a  dissolution,  a  dividend  npon  their  labor  shares.    And  this 
construction  is  in  accordanoe  wíth  the  equity  of  the  case.    The 
operativo  shareholders  have  consumed  some  sixteen  thonsand 
dollars  of  the  cash  capital  paid  in,  in  defraying  their  expenses 
hither,  and  we  deem  this  an  ampie  eqnivalent  for  all  the  labor 
they  have  performed.   The  distribution  must,  therefore,  be  made 
upon  the  money  shares  alone. 

The  solé  remaining  question  is  as  to  costs.    These  should  be 
paid  out  of  the  fund.    And  as,  according  to  the  view  above 
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taken,  the  company  conld  not  be  legally  dissolved,  except  by 
the  decree  of  a  competent  court ;  and  as  the  filing  of  the  bilí 
was,  therefore,  for  the  mutual  benefit  of  all  the  members,  the 
expense  of  the  proceeding  ought  not  to  be  sustained  by  a  few  of 
them  alone.  A  connsel  fee  will  be  allowed,  in  the  discretion  of 
the  district  court,  not  exceeding  three  hundred  doUars  on  each 
flide. 
•  A  decree  must  be  entered  dissolving  the  company  as  of  the 
date  when  the  judgment  appealed  from  was  rendered,  (Jan.  24, 
1860.)  The  receiver  appointed  by  the  court  below,  will  proceed 
under  the  direction  of  the  district  court,  to  sell  atpublic  auction 
all  the  eflfects  of  the  company,  if  there  be  any  remaining  unsold, 
and  out  of  the  moneys  now  in  his  hands,  and  which  may  come 
into  his  hands,  will  pay  the  costs  of  the  suit  and  the  counsel 
fees  as  above  directed,  and  will  then  make  a  pro  rata  distribu- 
tion  of  the  balance  of  the  fund  amongst  all  the  money  share- 
holders,  with  the  exception  of  the  two  Holmans  and  Newman, 
and  deducting  two  hundred  dollars  from  the  amount  which 
would  otherwise  be  payable  to  Peter  Von  Schmidt.  Either 
party  will  apply  to  the  district  court  for  any  order  necessary  to 
carry  this  decree  into  execution. 

Ordered  accordingly. 


LlNEKEB  V8,  ATESHFORDr 

The  endonement  of  a  bilí  of  lading,  prima  fade,  veatt  the  prapeity  in  the  gcods 
mentioDed  tfaerein  in  the  endonee :  but  a  bilí  of  lading  ie  not  a  negotiable  instrn- 
ment  so  íar  «a  to  enable  an  endonee,  wbo  has  no  property,  either  genera)  or  spedal 
in  the  goods,  and  no  lien  thereon  for  advances  or  otherwise,  to  sue  the  master  of  a 
ship,  in  his  own  ñame,  for  the  non-delivery  of  the  goods,  when  it  appears  on  the 
ftce  of  the  complaint  that  the  plaintiff,  the  endorsee,  is  a  mere  naked  agent  of  the 
shippers. 

An  agent,  onlinarily,  cannot  sue  in  his  own  ñame  in  respect  to  the  subject  roatter  of 
his  agency ;  and  this  rule  applies  to  consignees  and  endorsees  of  bilis  of  lading, 
when  they  are,  in  truth,  but  the  agents  of  the  shippers. 
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It  Í8  no  defence  to  a  suit  on  a  negotiable  bíU  of  ezchanga  that  the  snit  ¡a  brought  io 
the  ñame  of  a  mera  agent  or  8trang;er.    Per  Bkrhbtt,  J. 

Ñor  is  it,  of  itaelf,  any  defence  to  a  auit  on  a  negotiable  bilí  of  ezcbange,  that  the 
suit  is  brought  in  the  ñame  of  a  fictitious  peíaon.  Per  Bemnbtt,  J.  Hastiros, 
Ch.  J.  dinenting. 

A.  of  Liverpool,  shipped  certain  gooda  to  San  Francisco,  and  endoraed  the  bilis  ofla- 
ding  to  the  plaintiff,  his  agent,  and  became  a  bankrupt  befora  the  arríval  of  the 
goods.  HeU,  it  appeartng  on  the  face  of  the  coroplaint  that  the  plaintiff  was  a  mere 
naked  agent  of  the  shippera,  that  he  could  not  recover  the  goods  in  bis  own  ñame 
of  the  master  of  the  shíp,  who  claimed  to  hold  the  goods  for  the  assignees  án 
bankniptcy  of  A. 

Appeal  from  the  court  of  Fíret  Instance  of  the  dietrict  of  San 
Francieco.  AU  material  facts  are  stated  in  the  opinión  of  the 
court.    The  canse  was  argued  bj 

Oregory  YcHe^  for  the  plaintiflF. 

Soraoe  Hawea^  for  the  defendant. 

By  the  CouH.  Beniíett,  J.  On  the  12th  day  of  Febmary, 
A.D.  1849,  Carsten,  Spitzer  &  Co.,  and  Shelpnor,  Lomer  &  Co., 
two  mercantile  firms  of  Liverpool,  shipped  on  the  Brítish  ship 
"  Antelope,"  then  Ijing  at  Liverpool,  and  of  which  the  defend- 
ant  was  master,  certain  merchandise  for  the  port  of  San  Fran- 
cisco. There  were  two  bilis  of  lading  signed  by  the  defendant, 
in  one  of  which  the  firm  of  Carsten,  Spitzer  &  Co.  appear  as 
the  shippers,  and  in  the  other,  the  firm  of  Shelpnor,  Lomer  & 
Co.,  and  both  bilis  cali  for  the  deliverj  of  the  goods  mentioned 
therein  "  nnto  order  or  to  assigns,"  and  acknowledge  the  pay- 
ment  of  the  freight  in  Liverpool.  On  the  one  bilí  of  lading  is 
the  foUowing  endorsement :  ^^  Deliver  the  within  to  Thomas  H. 
Lineker  or  order,"  (signed)  "  Carsten,  Spitzer  &  Co." ;  and  on 
the  other  is  a  blank  endorsementof  Shelpnor,  Lomer  &  Co., 
and  then  a  special  endorsement  bj  Carsten,  Spitzer  &  Co.  in 
the  same  words  as  the  endorsement  first  above  mentioned.  On 
the  arrival  of  the  ship  at  San  Francisco,  the  defendant  refnsed 
to  deliver  the  contents  of  the  bilis  of  lading  to  Lineker,  claim- 
ing  to  hold  them  on  behalf  of  the  assignees  in  bankniptcj  of 
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the  ehipperS;  and  Lineker  accordinglj  brought  this  euit  to  re- 
cover  their  valué. 

The  plaintíff  alleges  in  bis  petition,  ^'  that  he  is  the  anthor- 
**  ized  ageni  qf  Carsten^  Spitzer  efe  Co.^  and  that,  as  such^  he  is 
"  the  holder  of  two  certain  billa  of  lading  signed  by  Miles  J. 
"  Ayeshford,  captain  of  the  ehip  *  Antelope,'  a  British  ehip  now 
^^in  this  port,  and  that  the  said  bilis  of  lading  cali  for  snndry 
^^  boxea,  bales,  packages,  casks,  &c.,  goods  shipped  on  account 
"  cf  said  Garsten^  Spitzer  Je  Co.  The  petition  further  sets  forth 
that  Büch  goods  are  daily  decreasing  in  valué,  and  that  ^'  dama- 
"  ges  may  result  irreparable  to  ihose  your  petüioner  represents^ 
•^  if  the  law  does  not  interfere  for  their  protection," — and  that 
the  plaintiff  is  apprehensive  '^  that  the  ship  will  depart  and 
"  carry  off  the  aforesaid  goods  of  your  petítioner,  and  those  he 
"  repi-esents  will  be  defranded  of  their  just  rights  in  the  same.*' 
It  is  also  averred  that  the  plaintiff,  in  expectation  that  the  bilis 
of  lading  would  -be  complied  with,  has  rented  a  house  and  lot 
for  the  purpose  of  establishing  himself  as  a  merchant  in  San 
Francisco,  and  that  in  consequence  thereof,  and  of  the  depreci- 
ation  in  the  valué  of  the  goods  in  question  occasioned  by  the 
constant  arrivals  of  goods  of  a  similar  description,  he  and  those 
he  representa  have  incurrcd  damages  to  the  amonnt  of  two 
thousand  doUars. 

After  a  great  variety  of  proceedings  in  the  course  of  the 
cause,  consisting  of  answers,  exceptions,  aíBdavits,  orders,  argu- 
ments,  and  testimony,  judgment  was  íinally  rendered  by  the 
court  below  in  favor  of  the  plaintiff  for  seven  thousand  dollars, 
the  valué  of  the  goods  at  this  port,  eight  hundred  dollars  for  the 
damages  sustained  by  the  plaintiff  for  the  detention,  and  three 
hundred  and  thirty  dollars  costs  of  suit.  From  this  judgment 
the  appeal  is  taken. 

TJpon  the  argument  numerous  points  were  raised  by  the 
counsel  for  the  appellant,  involving  not  only  the  regularity  of 
the  proceedings  but  the  jurisdiction  of  the  court  below,  which, 
however,  the  view  this  court  takes  of  the  case  renders  it  unneces- 
sary  to  examine.  The  question  principally  discussed  at  the  bar, 
and  the  one  which  chiefly  attracted  our  interest,  was  whether 
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th^  plaintiff  cottld  maintain  tbe  action  in  hi8  own  Bame,  and 
npon  tbe  solution  of  this  question  onr  judgment  will  be  based. 

It  Í8  claimed  bj  tbe  connsel  for  tbe  appellant,  tbat  tbe  plain- 
tiff  bas  no  property  eitber  general  or  speeial  in  tbe  goods  men- 
tioned  in  tbe  bilis  of  lading,  and  no  beneficial  interest  tberein, 
eitber  bj  way  of  li«n  or  otberwise,  and  tbat,  appearing  as  tbe 
naked  agent  of  Carsten,  Spitzer  &  Co.,  be  cannot  in  tbat  cbar- 
acter  maintain  bis  action ;  wbilst  on  tbe  otber  side  it  is  insisted, 
tbat  bilis  of  lading  are  negotiable  inetruments,  and  tbat,  in  tbii 
case,  tbe  endorsement  of  tbe  bilis  transferred  to  tbe  plaintiff  tbe 
property  in  tbe  goods,  and  constituted  bim  tbe  legal  owner — 
and  tbat,  even  if  tbis  were  not  so  to  tbat  extcnt,  jet  tbe  plaintiff 
fibonld  be  regarded  as  a  factor  or  commission  mercbant,  and 
tbat,  viewed  in  tbis  ligbt,  be  bas  a  sufficient  interest  in  tbe 
goods  to  entitle  bim  to  sne  in  bis  own  ñame. 

If  tbe  action  can  be  sustained,  we  tbink  it  must  be  upon  one 
of  tbe  two  foUowing  grounds :  First,  tbat  a  bilí  of  lading  is  a 
negotiable  instrument  to  tbe  same  extent  and  witb  tbe  same 
effect  as  a  bilí  of  excbange ;  or  secondlj,  tbat  tbe  plaintiff  bad 
Bome  property  in  tbe  goods  in  qnestion  eitber  general  or  speeial, 
or  some  lien  npon  tbem  as  factor  or  otberwise.  XJnless  one  of 
tbese  two  propositions  can  be  sustained,  we  see  no  reason  wbj 
tbe  defendant  sbonld  be  made  liable  to  tbe  plaintiff  more  tban 
to  any  otber  stranger  for  tbe  valué  of  tbe  goods. 

First,  tben,  is  a  bilí  of  lading  a  negotiable  instrument?  If  it 
be  so,  in  tbe  sense  of  tbe  negotiabilitj  of  bilis  of  excbange, 
tben  tbis  suit  maj  be  sustained  by  tbe  plaintiff  wboll j  inde- 
pendent  of  tbe  question  wbetber  be  bas  anj  interest  in  tbe 
goods  mentioned  in  tbe  bilis  of  lading  or  not ;  for  it  is  element- 
arj  law,  in  support  of  wbicb  no  autborities  need  be  cited,  tbat 
a  suit  may  be  bronght  upon  a  negotiable  bilí  of  excbange  in  tbe 
ñame  of  a  fictitious  person,  or  in  tbe  ñame  of  a  mere  agent  or 
stranger ;  and  tbat,  even  tbougb  it  sbould  clearly  appear,  in  tbe 
former  case,  tbat  tbe  plaintiff  was  a  fictitious  person,  and  in  tbe 
latter,  tbat  be  was  a  naked  agent  or  stranger,  baving  no  inter- 
est wbatever  in  tbe  monej  sougbt  to  be  recovered,  jet  in 
neither  event  could  tbe  action  for  tbat  reason  be  defeated.    Tbat 
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a  bilí  of  lading  maj,.  like  all  other  contracta,  be  aBsigned  and 
the  property  in  the  goods  therein  mentíoned  be  traneferred  to 
the  assignee,  admita  of  no  doubt ;  and  it  mattera  not  whether 
such  aaaignment  be  made  in  full,  or  in  the  abbreviated  form  of 
a  BÍmple  endonsement,  But  that  ia  a  verj  different  tbing  from 
negotiabilitj. 

We  are  aware  that  not  only  in  text   booka,  but  even  m 
the   dicta  of  judgea  of  no  inconaiderable  authoríty,  billa  of 
lading  are  aaid  to  be  ansceptible  of  negotiation.    Such  ia  the 
doctrine  advanced  in  SmitKa  Mercantile  Law^  287 ;  and  in 
Uiompson  y.  Downing^  (14  Meeaon  <b  WelAy^  ^08,)  a  bilí  of 
lading  ia  apoken  of  aa  qv^aai  negotiable ;  but  we  do  not  know  of 
any  ene  caae  in  which  the  doctrine  of  negotiabilitj  haa  been 
carried  ont  into  an  expreaa  adjudication.    The  point  ia  allnded 
to  by  Chancellor  Eent,  (2  Comm.  547,  648,)  who  aaya  that  it  re- 
maina  to  a  certain  degree,  atill  floating  and  unaettled ;  and  thia 
alao  appeara  to  be  the  condition  of  the  queation  under  the  ciñl 
law.    (/¿.  548,  note  "e".)    In  the  American  note  to  LicJcbofíTow 
V.  Mason^  (1  Sinüh?9i  Leading  Odsea^  649,)  the  whole  matter  ia 
very  ably  and  elaborately  reviewed  and  diacuaaed,  and  the  con- 
clnaion  ia  deduced  from  a  ñiU  examination  of  all  the  authmi- 
tiea  both  Englieh  and  American,  that  a  bilí  of  lading  ia  not  a  ne- 
gotiable inatrnment.    In  TJwmpson  v.  Downing  above  cited, 
although  it  waa  conceded  that  an  endoraement  and  delivery  of  a 
bilí  of  lading  might  veat  the  title  to  the  gooda  while  in  traneitu 
in  the  eudoraee,  yet  it  waa  held  that  the  inatrument  waa  not  ne- 
gotiable, and  that  auit  could  not  be  brought  npon  it  in  the  ñame  of 
the  endoraee;   and  we  think  that  the  opinión  expreaaed  in 
Birckhead  v.  JSrovm^  (5  StU^  635,  646,)  that  in  thia  country, 
no  instrumenta  are  negotiable  but  regular  promisaory  notea  and 
billa  of  exchange,  appeara  to  be  entirely  correct.    A  bilí  of  la- 
ding, tfaen,  not  being  a  negotiable  inatrument  like  a  bilí  of  ex- 
change, the  plaintiff  cannot  reeover  in  hia  own  ñame  upon  the 
contract  itaelf,  independent  of  the  queation  of  hia  ownerehip  of 
the  gooda — and  if  he  can  reeover  at  all,  it  muat  be  under  the 
aecond  propoaition  above  atated,  that  he  haa  aome  property  in^ 
or  lien  upon,  the  contenta  of  the  billa  of  lading. 
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Secondly.  Has,  then,  the  plaintiff  any  property  in  the  goods, 
or  any  lien  npon  them  í  He  ia  not  the  general  owner — ^the  pe- 
tition  itself  clearly  ebows  that  Carsten,  Spitzer  &  Co.  are  the 
general  owners.  He  has  no  special  property,  for  the  case  falla 
within  uone  of  the  several  classes  of  bailments.  And  he  has 
no  lien — for  the  goods  never  carne  to  his  possession.  What  is 
xneant  by  the  term  lien  ?  Possession  is  always  essential  to  its 
existence.  It  is  a  right  in  one  man  to  retain  that,  which  is  in 
his  possession^  belonging  to  another,  nntil  certain  demands  of 
the  person  in  possession  are  satisfied.  {Story  on  Agency^  §  852.) 
and  the  lien  of  agents  falls  within  tbe  definition  ;  {Id.  §  358,) 
It  is  trne  that  iu  section  361  the  anthor  says,  where  property  » 
at  sea,  the  delivery  and  endorsement  of  the  bilí  of  lading  will 
confer  a  constructivo  possession,  snfScient  to  créate  a  lien ;  bnt 
it  is  manifest  that  he  intends  to  limit  that  rnle  to  cases  in  which 
advances  have  been  made,  jor  bilis  accepted,  or  incidental 
charges  incurred  npon  the  faith  of  the  shipment,  {See  §  377.) 
In  the  case  at  bar  no  advances  have  been  made,  no  bilis  accept- 
ed, and  no  incidental  charges  incurred,  and  the  plaintiff  can 
claim  no  benefit  from  that  rule.  The  same  distinguished  jurist 
farther  says,  {see  %  361,)  that  if  the  thing  has  not  yet  arrived  to 
the  possession  of  the  party,  but  is  still  in  transüu^  or  if  he  has 
only  a  right  of  possession,  the  lien  does  not  attach  thereon. 
Chancellor  Kent'srule  is  even  more  restrictivo  of  the  right  of  lien, 
than  that  laid  down  by  Judge  Story.  Possession  of  the  goods, 
he  says,  (2  KenCs  Comm.  638,)  is  necessary  to  créate  the  lien; 
and  the  right  does  not  extend  to  debts  which  accrued  before  the 
character  of  factor  commenced,  ñor  where  the  goods  do  not,  in 
fact,  come  to  the  factor's  hands,  even  though  he  may  have  ac- 
cepted bilis  npon  the  faith  of  the  consignment,  and  paid  part  of 
the  freight :  and  again  at  page  639  he  declares,  that  possession 
is  not  only  essential  to  the  creation,  but  alsoto  the  continuance  of 
the  lien.  In  liyberg  v.  SneU^  (2  Wash  C.  C.  B&p.  403,)  it  is 
held,  that  the  receipt  of  a  bilí  pf  lading  by  a  factor,  to  whom 
his  principal  is  indebted,  will  not  amount  to  constructivo  posses- 
sion of  such  goods,  ñor  give  a  right  of  lien  on  them  for  the 
balance  of  accounts ;  and  in  Walter  v.  Ross^  {Id.  283,)  it  is  held 
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that  the  goods  themselves  inust  come  to  the  factores  haiids,  in 
order  tbat  the  lien  should  attach,  and  tbat  the  owner  may  pre- 
vent  it  from  attaching,  either  by  selling  the  goods  before  this 
occurs,  to  a  third  party,  or  by  revoking  the  factor's  authority 
and  entrnsting  them  to  another  person. 

We  have  thus  far  seen  that,  a  bilí  of  lading  not  being  nego- 
tiable,  and  the  plaintiff  having  no  property  in  the  goods  in  con- 
troversy,  and  no  lien  npon  them,  there  is  no  jyrincijyle  of  law 
npon  which  this  action  can  be  snstained.  The  only  remaining 
inquiry,  therefore,  is  whether  this  case  comes  within  any  of 
ihose  classes  of  cases,  which  appear  to  have  been  decided,  not 
only  npon  no  principie,  biit  in  direct  violation  of  all  principie. 
It  Í8  by  no  means  intended  to  find  fanlt  with  the  doctrine,  that 
if  a  bilí  of  lading  be  assigned  by  the  consignee  hona  fidt^  for  a 
valuable  consideration,  and  without  notice  of  any  adverse  inter- 
est,  the  property  in  the  goods  mentioned  therein  becomes  vest- 
ed  in  the  endorsee.  This  is  settled  by  the  case  of  Lickbarrow 
V.  Mason^  before  referred  to,  and  the  rule  has  been  adhered  to 
both  in  England  and  in  this  conntry  ever  since  that  decisión. 
(2  Kenffa  Comm.  548,  649.)  Neither  is  it  intended  to  question 
the  position  that  the  consignee  or  endorsee  of  a  bilí  of  lading  is 
in  general  to  be  ^'^m^'íi  prima  f ocie  the  owner  of  the  goods,  if 
they  are  shipped  on  account  and  risk  of  the  consignee.  Bnt 
Úí^  prima  f  ocie  case  made  by  the  bilí  of  lading  is  liable  to  be 
rebuttcd.  The  instmment  itself  is  but  a  receipt,  which  may  be 
opened  to  let  in  evidence  of  the  real  facts — it  may  be  explained 
as  to  the  quantity  of  property  shipped— it  may  be  contradicted 
as  to  the  shipment  of  all  the  articles  mentioned — it  may  be 
ahown  that  it  was  the  intention  of  the  parties  that  the  property 
ahonld  not  vest  in  pnrsnance  of  its  terms — and  even  after  en- 
dorsement  it  is  capable  of  explanation  to  show  the  real  intent 
of  the  endorsement.  {AhhoU  on  Shtppi/ng^  401  to  405,  and  41^ 
w  ^wte;  1  ChiUy  Pl.  5,  6,  M.  1840.)  Whether  the  plaintifif, 
then,  is  to  be  regarded  as  consignee  or  endorsee,  it  is  compe- 
tent  to  examine  into  the  real  nature  of  the  case,  and  ascertain 
from  evidence  beyond  the  bilí  of  lading  what  his  tme  position 
was.    This  evidence,  being  proof  of  record,  and  consequently, 
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the  highest  that  conld  be  adduced,  the  plaintiff  himself  has  fnr- 
nished  npon  the  face  of  his  own  petition — from  which  it  appeara 
that,  whatever  maj  have  been  bis  prima  facie  position  bj  vir- 
tue  of  the  endorsement  of  the  bilis  of  lading,  his  tnie  character 
is  not  that  either  of  consignee  or  of  endorsee,  but  that  of  naked 
agent  of  the  shippers  ;  and  we  have  seen  that,  npon  principie, 
he  cannot  maintain  his  action.  How  then  does  the  case  stand 
apon  positive  authority  ? 

An  agent,  ordinarily,  is  not  entitled  to  sne  in  respect  to  the 
Sttbject  matter  of  his  agency.  (1  ChiUy  Pl.  6,  7 ;  Story  &n 
Affencj/y  486,  §  391.)  And  this  role  has  been  strictly  applied 
in  numerous  cases,  where  suits  have  been  brought  by  con- 
signees  and  endorsees  of  bilis  of  lading,  who  were  in  reality 
only  agents  of  the  shippers.  These  cases  are  coUected  and  re- 
viewed  at  considerable  length  in  Abbott  on  SJdpping^  in  the 
chapter  which  treats  of  the  "  contract  for  conveyance  in  a  gen- 
"  eral  ship"  ;  and  the  result  which  is  deduced  therefrom  by  the 
author  {pp.  411,  414,)  appears  to  be  in  substance,  that  if  the 
person  to  whom  the  delivery  is  ordered  by  the  bilí  of  lading,  is 
only  the  agent  of  the  shipper,  and  has  no  property  in  the  goods, 
he  cannot  maintain  an  action  in  his  own  ñame  against  the  mas- 
ter  for  not  delivering  them — not  in  assumpsit,  for  the  contract 
in  the  bilí  of  lading  was  not  made  with  him,  but  with  a  third 
person,  the  consignor  of  the  goods — ^not  in  trover,  because  no 
property  having  passed  to  him,  he, can  lia/oe  no  right  to  oam- 
plain  qf  their  non-ddivery  or  conversión  as  an  injury  to  him- 
séLf.  These  reasons  why  an  action  cannot  be  maintained  by  an 
agent,  appear  to  ns  to  be  entirely  conclusivo.  Yet  in  Morrison 
▼.  Oray^  (2  Bing.  260,)  and  in  Griffith  v.  IngUdew^  (6  Serg. 
and  H,  429,)  the  courts  came  to  a  different  conclusión.  These 
cases  seem  to  proceed  on  the  principie,  that  the  legal  property^ 
as  distinguished  from  the  equitable  interest,  in  a  bilí  of  lading 
and  in  the  goods  mentioned  therein,  is  in  the  consignee  or  en- 
dorsee, though  he  be  but  agent ;  whereas  we  apprehend,  that, 
with  the  exception  of  these  two  cases  and  an  anonymous  decis- 
ión of  Lord  Ellenborough  cited  in  Paley  on  Agency*^  364,  ithas 
always  been  held  that  the  legal  property  in  a  chose  in  action  re- 
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mained  in  tbe  aesignor  Botwitbstanding  the  assignment.  The 
view  taken  in  Gordon  v.  Howland^  (2  Pick.  599,)  presente  the 
^ect  of  the  delivery  or  endorsement  of  a  bilí  of  lading  in  its 
tme  light ;  which  is,  that  neither  tbe  one  ñor  the  other  has  an  j 
effect  in  passing  propertj,  except  as  evidenee  of  a  sale  of  such 
propertj,  or  as  amounting  to  a  symbolical  delíverj,  and  having 
the  same  effect  as  the  sale  would  have  had,  in  tbe  abseuce  of 
Ihe  bilí,  on  the  delivery  of  any  other  symbol  of  possession ;  so 
that  where  property  is  sold,  and  the  bilí  of  lading  at  the  same 
time  endorsed,  it  is  the  bargain  and  sale  which  take  effect,  and 
not  the  mere  fact  of  endorsement.  This  being  so,  we  see  no 
gronnd  npon  which  the  doctrine  of  Morrison  v.  Gray^  and 
Qriffith  V.  Ingledew^  that  the  legal  property  in  the  goods  may 
be  in  the  endorsee  of  a  bilí  of  lading,  where  he  is  shown  to  be  a 
mere  agent,  can  be  supported. 

We  were  referred  upon  the  argnment,  to  cases  in  which  it 
has  been  held  that  factors  may  sue  in  their  own  ñames ;  bnt 
thoee  were  cases  where  the  goods  had  come  into  the  actual  pos- 
session of  the  factor,  and  where  by  reason  of  such  possession  he 
had  a  special  property  in  them,  and  was  entitled  to  maintain  an 
action  for  injuries  to  them,  and,  when  sold,  for  the  price.  Bat 
the  plaintiff  can  claim  nothing  from  those  cases,  for  he  nerer 
had  the  possession. 

Our  conclusión,  then,  is,  that  a  mere  agent  of  the  shippers, 
whether  called  by  the  ñame  of  factor,  commission  merchant, 
consignee  or  endorsee,  having  no  property  in  the  goods  either 
general  or  special,  and  no  lien  upon  them  for  advancesor  other- 
wise,  cannot  maintain  an  action  for  their  non-delivery  against 
the  ship-owner  or  master,  who  claims  to  hold  the  goods  for  the 
assignees  of  the  shippers. 

The  judgment  of  the  court  below  must,  therefore,  be  reversed, 
and  the  proceedings  remitted  to  the  district  court  of  the  district 
of  San  Francisco,  in  order  that  judgment  may  there  be  entered 
for  the  defendant  for  his  costs  in  this  court  and  in  the  court  be- 
low. 

Ordered  accordingly. 
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Habtinos,  Ch.  J.  From  tbat  part  of  the  above  opinión 
which  declares  that  '4t  is  elementarj  law,  in  snpport  of 
^*  \^hich,  no  aathoritj  need  be  cited  that  a  Buit  may  be  brought 
^^  npon  a  bilí  of  exchange  in  the  ñame  of  a  fictitious  person,"  I 
dissent. 

Though  the  above  langnage  is  <Mter  dictum  and  of  no  bind* 
ing  authority,  yet  it  is  well  known  that  óbiter  dicta  are  often 
qnoted  as  authority,  and  are  generally  received  as  snch,  their 
weight  depending  much  upon  the  character  of  the  conrt  that  nt- 
ters  them,  and  the  positivo  laDgnage  used  in  expressing  them. 
I  do  not  think  authority  can  be  cited  in  support  of  the  above 
doctrine,  and  so  far  from  its  being  correct  every  writer  upon 
bilis  of  exchange  and  promissory  notes  asserts  the  contrary  in 
effect. 

Chitty  in  his  work  on  Bills,  {p.  158,)  says  :  "  A  bilí  payable 
^^  to  a  fictitious  person  or  his  order,  is  in  effect  a  bilí  payable  to 
^^  bearer,  and  may  be  declared  on  as  such  in  favor  of  a  lonafide 
"  holder  ignorant  of  the  fact.  But  if  the  plaintiff  himself  at  the 
^^  time  he  received  such  a  bilí  knew  of  the  payee  being  fictitious 
"  and  discounted  the  bilí  for  the  benefit  of  the  drawer,  be  can- 
*^  not  recover  against  the  acceptor  although  he  also  accepted 
"  with  full  knowledge  of  the  fact." 

If  the  above  doctrine  be  correct,  any  one  can  readily  con- 
ceive  with  what  facility  our  records  may  be  made  up  of  ficti- 
tious beipge,  mere  shadows.  Besidcs,  this  doctrine  is  fraught 
with  much  mischief ;  it  encourages  the  drawing  of  bilis  in  favor 
of  fictitious  parties ;  a  practico  which  has  always  been  con- 
demned  by  the  courts  of  Eugland,  as  such  bilis  were*aton6 
time  both  in  England  and  Franco  employed  as  a  cloak  for  usury 
and  fraud. 
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The  Peoplb,  ex  reí.  The  Attorney  General,  ex  parte. 

This  court  is  strictly  an  appellate  tribunal,  and  has  no  original  jurisdiction  except 

in  cases  of  habeos  corpui ;  and  consequently  is  not  empowered  to  issue  a  writ 

of  guo  warranlo,  for  tbe  puq;x)se  of  inqoiríng  by  what  autbority  a  peraon  exercises 

the  duties  of  a  collector  of  tbe  foreign  liceme  tax. 
The  court  being  created  by  the  constitulíon,  and  its  powere  being  therein  defined, 

the  jurisdiction  confened  by  the  constitution  must  be  taken  as  exclusive  of  all 

other  jurisdiction. 
The  constitution  has  not  dothed  this  court  with  the  powers  and  jurisdiction  of  the 

court  of  king^s  bench  in  England. 
On  petition  of  attomey  general  for  a  writ  of  quo  warratUo  against  a  tax  collector ; 

A«/d^  that  the  court  had  no  jurisdiction,  and  the  prayer  of  the  petition  was  denied. 

Bt  an  act  of  the  legislatnre  passed  at  its  first  session,  entitled 
"  an  act  for  the  better  regnlation  of  the  mines,  and  the  govern- 
"  ment  of  foreign  minera,"  foreigners  were  not  permitted  to  mine 
in  this  State  without  obtaining  a  monthlj  license  for  that  pur- 
pose,  for  which  every  foreigner  was  required  to  pay  the  siim  of 
twenty  doUars  per  month.  In  order  to  test  the  constitntionalitj 
of  this  act  of  the  legislatnre,  the  attomey  general  presented  a 
petition  to  this  conrt,  in  which  he  set  forth  that  L.  A.  Besan- 
9on  had  been  appointed  and  commissioned  "collector  of  licenses 
"to  foreign  minera"  for  the  connty  of  Tuolumne,  and  that 
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by  virtue  of  such  appointment,  he  had  collected  a  conBider- 
able  amonnt  of  money  from  foreigners  engaged  in  mining, 
who  were  residents  of  the  county  of  Tuolurane,  and  that  he  was 
Btill  proceeding  in  the  exercise  of  his  office.  The  petitioner 
claimed  that  the  act  of  the  legislatnre  was  contrary  to,  and  in 
violation  of,  the  constítution  of  the  TJnited  States  and  the  con- 
stitutlon  of  this  state,  and  the  treaties  of  the  United  States  with 
foreign  nations,  and  particnlarly  in  violation  of  the  treaties 
made  by  the  United  States,  respectively,  with  Great  Britain, 
Franco,  México,  and  Chile ;  and  that  the  collectíon  of  the 
license  tax  by  Besan^on  was  an  unwarrantable  usurpation  of 
office,  and  was  working  great  injury  to  the  interests  of  society 
and  thewelfare  of  the  state.  The  petitioner,  therenpon,  prayed 
that  leave  might  be  granted  him  to  file  an  information  in  this 
court  in  the  nature  of  a  quo  warranto  against  the  said  Besan^on, 
and  that  he  should  be  reqnired  to  appear  and  show  by  what  aa- 
thority  he  exercised  the  office  of  "  coUector  of  licenses  to 
"  foreign  miners." 

S.  Heydenfddt^  on  behalf  of  the  attorney  general. 

By  the  Court^  Hastings,  Ch.  J.  The  counsel  who  appears 
for  the  attorney  general  in  support  of  this  petition,  has,  with 
much  ability,  urged  apon  the  consideration  of  this  court  the 
two  foUowing  points : — 

1.  The  jurisdiction  of  this  court  to  issue  writs  of  quo  wor 
ra/nto. 

2.  The  merits  of  the  present  petition.  The  merits  of  the  ap- 
plication  ought  not  to  be  further  inquired  into,  (if  the  court  pos- 
sess  the  jurisdiction,)  than  to  ascertain  whether  there  be  reason- 
able  ground  for  making  the  investigation  proposed,  inasmuch 
as  such  a  question  should  remain  open  and  undecided  until  all 
parties  in  interest  shall  be  fuUy  heard.  Tlierefore  this  position 
of  the  counsel  will  not  be  further  examined  on  the  present  pe- 
tition. As  to  the  jurisdiction  of  this  court  to  issue  such  writs, 
it  becomes  important  to  consider  the  consequences  which  are  to 
follow  directly  affecting  the  rules  of  practico  in  this  court, 
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Bhonld  we  entertain  8uch  a  jnrisdiction.  It  will  be  conceded 
that  the  office  oí  this  wrít  is  to  prevent  the  usurpation  of  anj 
office,  franchise  or  liberty,  as  also  to  afford  a  remedy  against 
corporations  for  a  yiolation  of  their  cbarters  tending  to  a  for- 
feitore  thereof.  {Gfraham  ofi  Jurisdictton  of  Supreme  Court, 
198.)  It  miist  foUow,  from  the  exercise  of  the  remedies  which 
this  wrít  affords,  that  jnríes  are  to  be  empannelled  to  tiy  the 
yaríous  issues  of  facts  wbich,  from  the  nature  of  the  investiga- 
tioD,  would  be  of  a  wide  range  and  of  the  most  exciting  charac- 
ter.  Another  conseqnence  is  the  introdnction  into  this  conrt 
of  rales  of  pleading  of  courts  of  original  jnrisdiction  as  to  the 
making  np  of  issues,  subpoenaing  witnesses,  taking  of  deposi- 
tions,  granting  continnances,  renderíng  final  judgraents,  and 
issning  final  process. 

Such  being  some  of  the  conseqnences  resnlting  from  this  ju* 
risdiction,  the  qnestion  is  at  once  suggested,  whether  the  framers 
of  the  constitntion  of  this  state  and  the  legislature  intended  to 
confer  it  upon  this  conrt,  and  whether  bj  necessarj  implication 
we  are  not  bound  to  infer  an  absoluto  inhibition  against  the  ex- 
ercise of  such  power.  The  legislature  have  not  provided  this 
court  with  a  jury  in  any  case,  ñor  authorízed  it  to  cause  an  issue 
of  íacts  to  be  made  up  in  this  court  and  referred  to  another 
court  for  trial.  It  is  intended  by  the  policy  of  our  judicial  sys- 
tem  that  all  issues  of  facts  are  to  be  tríed  before  the  district 
and  other  inferior  courts  of  this  state. 

The  legislature  have,  however,  in  the  act  organizing  this 
court  armed  it  with  all  writs  and  process  which  may  be  neces- 
sary  and  incidental  to  an  appellate  jnrisdiction,  as  by  the  seventh 
section  of  said  act,  it  is  provided  that  ^^the  said  court  and  each 
^^  of  the  justices  thereof  shall  have  power  to  issue  writs  of 
"  habecís  corpics^  mandarrvua^  injunction-^  oertiorarij  snpersedeas^ 
^^  and  such  other  writs  and  process  known  to  the  law  as  may  be 
"  necessary  to  the  exercise  of  their  jnrisdiction." 

It  is  contended  by  counsel  that  as  the  kind  of  jnrisdiction  is 
not  defined  in  the  above  clause  it  may  mean  other  than  appel- 
late jnrisdiction. 

The  fourth  section  of  the  sixth  article  of  the  constitntion 
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provides  as  foUows : — ^'  The  supreme  court  shall  have  appellate 
^^  jnrisdiction  in  all  cases  where  the  matter  in  dispute  exceeds 
"  two  hundred  doUars,  when  the  legality  of  any  tax,  toll  or  im- 
^^  post  or  municipal  fine  is  in  question ;  and  in  all  criminal 
"  cases  amounting  to  felony  or  questions  of  law  alone,  and  to 
"  issue  writs  of  habeos  corpvs.  They  shall  also  have  power  to 
"  issue  all  other  writs  and  process  necessary  to  the  exercise  of 
"  their  appellate  jurisdiction." 

The  counsel  holds  that  this  section  does  not  exelude  from  this 
court  the  exercise  of  other  than  appellate  jurisdictíon,  and  in 
Bupport  of  this  construction,  refers  to  similar  clanses  in  the  con- 
stitntions  of  several  of  the  states  to  which  is  appended  the  word 
"  only^'^  or  other  words  of  negativo  import.  It  is  diílicnlt  to 
perceive  how  the  presence  of  this  word  could  in  any  manner 
Bubstantially  affect  the  jurisdiction  of  this  court. 

It  is  said  by  the  counsel  that  this  court  was  created  the  high- 
est  judicial  tribunal  of  the  state  by  the  people,  and  that  it  holds 
the  same  relation  to  the  people  of  the  state  as  the  court  of  king's 
bench  to  the  king  of  England  at  the  time  of  the  organization  of 
that  court. 

Whatever  may  be  the  practico  of  the  king's  bench  as  to  writs 
of  this  nature,  it  is  clear  that  the  power  which  created  this 
court  has  declared  what  its  jurisdiction  is.  That  power  did  not 
confer  upon  this  court  all  the  prerogatives  and  undefined  power 
of  the  court  of  king's  bench  when  the  common  law  should  be 
adopted,  and  which  would  have  been  inferred  if  its  jurisdiction 
had  not  been  defined.  If  the  declaration  of  this  jurisdiction  be 
not  exclusive  of  all  other,  why,  it  may  be  asked,  define  ití 
Without  the  use  of  the  words,  the  court  would  possess  "  appel- 
late jurisdiction."  And  if,  as  is  contended,  the  court  can  exer- 
cise all  other  jurisdiction  than  that  of  the  kind  specified,  then  it 
may  entertain  appeals  in  any  case  where  the  matter  in  dispute 
is  less  than  the  sum  of  $200,  and  thus  it  must  foUow,  (to  give 
the  language  in  the  constitution  meaning,)  that  we  are  forced  to 
the  inference  that  all  other  jurisdiction  than  that  of  an  appellate 
court,  and  all  matters  incidental  thereto,  are  excluded.  The  onlj 
original  jurisdiction  conferred  either  by  the  act  of  the  legisla- 
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ture  or  the  constitution,  is  in  the  isolated  case  of  iesuing  wríts  of 
habeos  corptts.  If  it  had  been  intended  either  bj  the  framers 
of  the  constitution  or  the  legislature  to  bring  nnder  the  cogniz- 
ance  of  this  court  any  other  matters  of  original  jurisdietion,  it 
Í8  but  reasonable  to  suppose  that  this  process  alone  would  not 
have  been  designated. 

This  court,  then,  being  clothed  with  all  the  powers  necessarj 
for  the  exercise  of  a  general  appellate  jurisdietion,  it  will  exer- 
cise  a  Bupervisory  control  over  all  the  inferior  courts  of  this 
State,  and  when  the  dístrict  court  shall  refuse  to  afford  the  relief 
which  it  alone  has  the  power  to  grant,  maj  issue  the  writ  of 
mandamics  commanding  the  necessarj  process  to  be  issued,  and, 
if  such  court  shall  usurp  a  jurisdietion,  may  by  its  writ  of  in- 
jnnction  or  prohibition  prevent  such  abuse  of  power,  and  when 
such  courts  commit  errors  in  the  exercise  of  their  powers,  cor- 
rect  such  errors  on  appeal. 

If  the  district  judge  of  the  proper  district  refuse  to  issue  the 
writ  prayed  for  in  the  pending  petition,  it  being  a  writ  of  right, 
we  do  not  at  present  doubt  our  power  tf>  compel  the  judge  or 
court  to  issue  such  writ  on  proper  showing  to  this  court. 

In  viewing  thus  the  powers  of  this  tribunal,  we  give  due 
weight  to  the  argument  of  counsel  that  this  court  does  possess 
all  judicial  power  of  a  court  of  final  appeal,  except  in  the  cases 
which  may  hereafter  be  liable  to  be  removed  to  the  federal  su- 
prema court,  and  clothe  ourselves  with  all  judicial  power  of 
which  we  are  not  divested  by  the  constitution  and  laws  of  this 
State. 

To  the  subjects  of  foreign  powers  on  terms  of  amity  and 
favor  by  treaty  with^ur  government,  in  whose  behalf  an  appeal 
was  made  on  the  argument,  who  may  feel  that  their  rights,  as 
such,  are  violated  by  the  act  of  the  legislature  in  question,  we 
do  not  declare  that  our  courts  of  justice  can  afford  no  relief. 

The  inítiation  to  the  investigation  of  their  grievances  can  be 
taken  in  the  proper  court,  and  if  aggrieved  by  its  decisión,  an 
appeal  can  be  prosecuted  to  this  court. 

It  is  suggested  by  counsel  that  the  investigation  proposed 
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would  not  involve  an  issue  of  fact,  that  therefore  tbe  prayer  of 
the  petition  Bhould  be  granted. 

It  cannot  well  be  conceived  how  a  distinction  conld  be  made 
between  writs  which  wonid  lead  to  an  issne  of  law  or  of  fact 
The  present  petition,  probably,  presents  as  purely  an  issae  of 
law  to  be  tried  on  the  retnrn  of  tbe  writ  as  any  case  conld,  and 
yet  if  the  defendant  shoald  appear  and  traverse  that  part  of  the 
petition  which  charges  the  defendant  with  coUecting  a  conside- 
rable amonnt  of  monej  from  foreigners,  and  the  fact  charged 
that  such  foreigners  are  rcsidents  of  the  proper  conntj  in  this 
state,  he  would  bj  the  bilí  of  rights  be  entitled  to  a  trial  by 

The  writ,  therefore,  for  the  foregoing  reasons,  is  refused. 


Wabnkb  v8.  Hall. 


The  legislature  not  having  authorized  an  appeal  to  the  tupreme  court  from  a  jndg- 
ment  of  a  county  court,  this  court  cannot  issue  a  wrít  of  ceríiorari  to  a  countj 
CDurt  for  the  parpóse  of  reviewing  a  judgment  rendered  in  the  latter  court. 

Appltcatioií  for  a  writ  of  certiorari  to  a  connty  conrt.  War- 
ner instituted  proceedings  before  a  justice  of  the  peace  in  the 
dty  of  San  Francisco,  against  Hall,  under  the  statute  of  forcible 
entry  and  detainer,  and  recovered  judgment  against  him  for 
restitution  to  the  possession  of  the  premises  claimed,  and  for 
$180  damages.  Hall  appealed  to  the  connty  court  of  the  county 
of  San  Francisco,  where  the  judgment  of  the  justice  was  affirm- 
ed.  He  now  appHes  for  a  writ  of  certiorari^  "  to  remove  into 
"  this  court  the  process,  pleadings,  proceedings,  evidence,  ob- 
"  jections,  and  exceptions  of  counsel,  and  the  ruHng  of  the  conrt 
^'  thereupon,  and  the  judgment  rendered  in  said  cause." 

AUen  T.  WUsofiy  for  the  appHcation. 

'  JSy  the  Oourty  Bsnnett,  J.    The  constitution  has  not  enume- 
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rated  the  courts  from  whose  jadgznents  an  appeál  will  lie  to  the 
fiupreme  conrt,  and  the  statutee  have  not  confciTed  upon  us  ap- 
pellate  jurísdiction  over  jhdgments  of  conntj  courts.  It  is  true, 
the  constitution  declares  that  this  court  shall  havo  appellate  jq- 
risdiction  in  all  cases  where  the  matter  in  dispute  exceeds  two 
hnndred  dollars,  and  that  the  statute  has  empowered  ns  to  issue 
writs  of  certiorari  where  they  may  be  necessary  in  the  exercise 
of  our  jnrisdiction.  {Act  to  organise  the  supreme  court,  passed 
Feb.  14, 1850,  §  7.  Constitution,  Art.  6,  §  4.)  But  the  court 
cannot  exercise  the  jurisdiction  conferred  by  the  constitution, 
until  the  mode  in  which  it  shall  be  exercised  is  prescribed  by 
statute.  We  entertain  appeals  from  the  district  courts,  because 
the  statute  has  provided  the  means  by  which,  and  defíned  the 
manner  in  which,  they  may  be  brought  before  us  and  deter- 
mined.  But  no  such  provisión  has  been  made  in  relation  to 
judgments  of  county  courts ;  and  until  that  is  done,  I  do  not 
see  how  we  can  properly  review  them.  The  anthority  to  issue 
writs  oí  certiorari,  given  by  the  statute  above  cited,  is  to  be  re- 
garded  only  as  auxilíary  to  the  complete  jurisdiction  of  this 
court  over  proceedings  in  the  district  courts.  Tlius  we  may,  by 
virtue  of  this  statute,  issue  such  writs  for  the  purpose  of  review- 
ing  summary  proceedings  of  the  district  courts,  or  of  bringing 
up,  in  ordinary  cases  of  appeal,  matters  which  do  not  strictly 
form  a  part  of  the  record ;  and  to  these,  and  similar  cases,  I 
think  our  power  to  issue  writs  of  certiorari  is  limited.  My 
opinión  is  that  the  application  should  be  denied. 

Ordered  accordingly. 


In  this  case  the  same  doctrine  is  asserted  as  in  the  case  of  Warmr  v.  Haü^  (on/e,  />.  90.) 

ToB  facts  in  this  case  are  the  same  as  in  the  case  of  Warner 
V.  HM,  immediately  preceding,  and  the  application  for  the 
writ  was  made  and  argued  at  the  same  time  as  iü  that  case. 
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AUen  T,  WiUanj  Ibr  the  application. 

JBy  the  Caurt^  BsNNirrr,  J.  This  case  depends  npon  the  same 
principies  which  were  laid  down  in  Wartier  v.  HaUy  {ante^ 
p.  90,)  and  the  mling  must  be  the  same. 


Santillan  "0%.  Mobeb. 

If  improper  evidence  is  permitted  to  be  giren  to  the  juij)  a  new  trial  will  be  grant 
ed,  imless  the  coort  can  see  that  aach  evidence  could  have  had  no  influence  npon 
the  verdict. 

h  aeemt  that,  in  theyear  1833  or  1834,  the  property  of  the  Jtfunbiif  in  Califoniia  was 
confiscated  by  the  Mexican  government,  with  the  exception  of  limited  portiona 
reaerved  for  religious  porposes ;  and  that,  in  carrying  into  execution  this  law  of 
eonfiscation,  the  officen  of  the  Mexican  goTernment  took  possession  of  the  lands 
and  property  of  the  Misiion  Dohnt,  except  a  snaall  portion  reserved. 

Where  incompetent  evidence  waa  given,  which  naight  have  had  an  influence  on  the 
minds  of  the  jury  in  determining  whether  certain  premisee  in  dispute  were  in- 
cluded  within  that  portion  of  the  JtfiMÚm  Doloret  which  was  daimed  to  have  been 
confiscated,  or  that  portion  which  was  said  to  have  been  reserved ;  JXrfJ,  that  a 
new  trial  should  be  granted  on  the  ground  of  the  admission  of  improper  testimony. 

The  poeition  of  the  priest  of  the  MUaon  JDolarti  being  analogous  to  that  of  a  solé 
Corporation  in  England,  he  may,  in  hts  character  of  priest,  maintain  an  action  in 
his  own  ñame  to  recover  possession  of  lands  of  the  Mütion  which  have  been 
reserved. 

Afpbal  from  the  court  of  First  Instance  of  the  district  of  San 
Francisco.  The  plaintiff  was  tho  Catholic  priest  of  the  Mission 
Dolores,  and  the  premises  in  controversy  constituted  a  part  of 
what  was  formerly  known  as  Misríon  land ;  but  the  evidence 
was  very  nncertain  and  nnsatisfactory  npon  the  qnestion 
whether  the  premises  were  within  that  portion  of  the  Játssion 
property  which  had  been  confiscated  by  the  Mexican  govem- 
ment,  or  that  portion  reserved  for  the  nses  of  religión.  The 
plaintiff  claimed  that,  being  the  priest  of  the  Müeiony  he  was 
entitled  to  possession  of  the  reserved  Mission  property.  The 
only  claim  which  the  defendant  set  np  to  the  land  was  that  he 
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was  ín  actual  possession.  Tbe  cause  was  tried  before  a  jury, 
who  found  a  verdict  in  favor  of  the  plaintiff,  upon  which  judg- 
ment  was  entered  by  the  court.  The  defendant  t&erenpon  ap- 
peáled.  A  bilí  of  exceptions  was  retumed  with  the  record, 
which  set  forth  the  testimony  and  the  exceptions,  bnt  in  some 
one  of  the  numerous  fires  which  have  occurred  in  San  Fran- 
cisco it  has  been  lost,  and  the  repórter  cannot  state  what  the 
improper  evidence  was,  by  reason  of  which  the  judgment  was 
reversed.    The  cause  was  argued  by 

WUaon  Shannon,  for  the  plaintiff,  and 

JoTnes  C.  Solmes^  for  the  defendant 

By  tJie  Court^  Bbnnett,  J.  The  question  in  this  case  is  upon 
the  right  to  the  possession  of  the  premises  in  dispute.  The 
plaintiff  claims  possession,  by  reason  of  his  being  the  priest  of 
the  Miamm  Dolores,  The  defendant  denies  the  right  of  the 
plaintiff,  and  claims  to  hold  by  virtue  of  his  being  in  the  actual 
possession  of  the  premises.  This  appears  to  be  the  substance  of 
the  issne. 

Upon  the  trial,  for  the  purpose  of  establishing  the  claim  of 
the  plaintiff,  numerous  questions  were  put  to  his  witnesses,  and 
excepted  to  by  the  defendant,  many  of  which  were  improper, 
and  the  answers  to  some  of  which  improper  questions  may  have 
had,  and  probably  did  have,  weight  with  the  jury  in  forming 
their  verdict.  In  such  case  the  rule  is,  that,  unless  it  can  be 
seen  that  the  illegal  testimony  could  have  had  no  influence 
upon  the  verdict,  we  onght  to  grant  a  new  trial ;  and  it  is  impos- 
sible  to  tell  what  weight  the  jury  allowed  to  the  testimony  thus 
improperly  elicited. 

It  would  seera  that,  in  the  year  1833  or  1834,  the  property  of 
the  Missions  in  California  was,  with  the  exception  of  a  portion 
reserved  for  the  use  of  the  priests  and  the  purposes  of  religión, 
confiscated  by  the  Mexican  govemment,  and  that,  in  carrying 
out  this  law  of  confiscation,  the  officers  of  the  govemment  took 
possession  of  the  lands  and  property  of  the  Mimon  Dolores^ 


94  CASES  m  THE  SCPREME  COURT. 

Stevenf  v.  Roft 

with  the  exception  of  a  portion  resenred  for  religiouB  uses.  The 
poÍBt  in  relation  to  wbich  the  evidence  improperly  admitted 
may  Lave  had  an  nndae  weight  upon  the  ininds  of  the  jnry,  is 
whether  the  premisee  in  dispute  constitnte  a  part  of  this  reservar 
tion.  If  thej  do  not,  then,  aasuming  that  the  confiscation  took 
place  as  alleged  and  not  denied  on  the  argument,  we  see  no 
gronnd  upon  which  this  action  can  be  maintained.  If  they  do, 
we  think  that  the  priest,  in  his  character  as  priest,  inaj  maintain 
the  action.  The  case  of  LineJcer  v.  Ayeshford  is  inapplicable. 
In  that  case  the  plaintiff  appeared  upon  the  face  of  his  own 
declaration  to  be  but  a  Tiaked  agent,  whereas,  the  priest  appears 
to  have  the  charge  of  the  church  property,  or  at  least  of  some 
portions  of  it,  conpled  with  an  interest.  His  positíon  seems  to 
be  more  nearly  analogous  to  that  of  a  solé  Corporation  in  En- 
gland,  than  to  that  of  a  naked  agent,  and  the  power  to  sne  is  an 
inseparable  incident  to  such  corporation.  (1  BlackHane  Gcmm. 
476,  478.) 

New  trial  granted,  costs  to  abide  the  event. 


Steyens  i».  R098. 

Under  the  praetíce  act  of  1890,  the  defendant  may  file  hia  answer  at  any  time  befora 
fioal  judgment,  notwithatanding  hia  default  for  not  answeríng  may  have  been  ea- 
teied,  with  the  eame  forcé  and  effeet  ae  if  the  answer  had  been  put  in  before  judg- 
ment by  default  against  him. 

It  íb  irregular  to  entertain  an  ex  parte  rootion  to  talce  the  defendant's  answer  off  the 
files,  witbout  proof  that  a  copy  of  the  affidavit  on  which  the  motion  is  founded, 
together  with  notice  of  the  motion,  has  been  served  on  the  defendant's  attorney  a 
reasonable  time  before  makiog  the  motion. 

There  may  be  error  in  a  judgment  by  default  as  well  as  in  a  judgment  rendered  upon 
issue  joined  in  the  pleadings,  and  tried  by  a  jury ;  and  in  the  former  as  well  as  the 
latter  case,  the  error  may  be  corrected  on  appeal. 

The  statute  having  declared  that  the  defendant  "  may  file  his  answer  at  any  time 
before  the  judgment  is  made  final,''  Held,  that  it  was  not  a  matter  resting  in  the 
díscretion  of  the  distríct  court  whether  he  should  be  permitted  to  fila  an  answer 
after  default  but  before  final  judgment. 

This  eourt  is  authorised  by  statute  to  render  anch  judgment  as  substantial  justiee 
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•hall  require ;  but  by  thls  is  intended  substantial  Ugal  justioe,  ascertained  and  de- 
termined  by  fízed  rales  and  positive  statutes,  and  not  the  abstract  and  varyin^ 
notions  of  equity  entertained  by  each  individual. 

Appbal  from  the  district  court  of  the  district  of  San  Fran- 
cisco. The  facts  npon  which  the  judgraent  of  the  court  is 
based,  are  stated  in  the  opinión  of  the  court.  The  causo  was 
argued  by 

SaU  McAüütery  for  the  plaintiff,  and 
John  S.  Sdgar^  for  defendant. 

By  the  Courty  BENincTT,  J.  Suit  on  a  promissorj  note.  The 
complaint  was  filed  in  the  court  of  First  Instance  of  the  district 
of  8an  Francisco,  on  the  16th  daj  of  April  last.  The  snmmons 
vas  returnable  on  the  22d,  and  an  answer  was  filed  on  the  24th 
day  of  April.  The  proceedings  were  transferred  into  the  dis- 
trict court  under  the  act  of  Feb.  28th,  1850,  previons  to  the 
filing  of  the  answer.  On  the  27th  daj  of  April,  the  plaintiff's 
attomey  presented  an  affidavit  made  by  hitnself  to  the  district 
court,  setting  forth  that  there,  had  been  no  appearance  on  the 
part  of  the  defendant,  and  no  answer  filed  on  the  retnrn  day  of 
the  Bummons,  and  that  as  deponent  was  about  proceeding  to  the 
court  hottse,  on  such  retum  day,  for  the  purpose  of  entering  up 
jndgment  by  default,  he  was  met  by  the  defendant,  who  stated 
to  him  that  he  had  no  defence  to  make  to  the  action,  that  the 
debt  was  justly  due  and  owing,  and  that,  in  order  to  save  fnrther 
expense,  íf  the  plaintiff  would  not  enter  up  judgment  before 
the  25th  day  of  April,  he  would  pay  the  sum  due  on  that  day — 
that  defendant  had  since  admittcd  tbat  he  had  directed  his 
attorney  to  appear  and  plead,  for  the  purpose  of  obtaíning  a 
fnrther  delay  in  making  payment.  üpon  the  facts  presented 
by  this  affidavit,  the  court  awarded  judgment  for  the  amount 
claimed  by  tbc  plaintiff,  and  ordered  the  judgment  to  be  entered 
nunepro  tune  as  for  the  22d  day  of  April.  Upon  this  judgment 
an  appeal  is  brought. 

Bection  29  of  the  act  of  Feb.  28, 1850,  provides  for  the  trans- 
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fer  of  canseB  pendingin  courts  of  FirBt  Instance  into  the  distríct 
courts  upen  their  organization ;  and  sec.  33  requires  the  distríct 
conrt  into  which  anj  snch  suit  sball  be  transferred,  to  proceed 
to  bear,  trj,  and  determine  it,  "  in  tbe  same  manner,  with  like 
^^  effect,  and  enbject  to  tbe  same  provisions  of  law"  as  if  sncb 
suit  bad  been  oríginallj  commenced  in  tbe  distríct  conrt.  Tbis 
canse  is  one  of  tbe  class  provided  for  in  tbese  sections,  and  is, 
tberefore,  to  be  controlled  bj  tbe  provisions  of  tbe  statnte  de- 
fining  tbe  practico  of  tbe  district  conrts.  Tbat  practico  is  laid 
down  in  tbe  act  to  regálate  proceedings  in  civil  cases,  &c.,  ap- 
proved  April  22,  1850.  Bj  section  125  of  tbis  act,  if  the  de- 
fendant  fails  to  appear  and  file  bis  answer  within  a  certain  time 
after  service  of  tbe  smnmons,  tbe  plaintiff  may  take  judgment 
bj  default  against  him ;  by  sec.  127,  tbe  default  can  be  entered 
only  in  open  court;  and  by  sec.  128,  if,  within  tbree  days  after 
tbe  default  has  been  entered,  tbe  defendant  neither  appears  ñor 
files  bis  answer,  tbe  judgment  by  default  may  be  made  final 
Xípon  jproqf  by  tbe  plaintiff  of  bis  demand.  Section  130  tben 
declares  tbat  ^^  If  tbe  defendant,  before  or  on  the  day  wben  final 
"  judgment  was  to  have  been  rendered  against  him,  appear  and 
"  file  bis  answer,  tbe  judgment,  if  taken,  sball  be  set  aside,  and 
^^  he  may  file  an  answer  at  any  time  before  tbe  judgment  is 
^*  made  final."  Erom  the  above  sections  of  the  statnte,  it  ap- 
pears tbat,  notwitbstanding  the  24th  and  39tb  sections  require 
the  answer  to  be  filed  within  a  limited  time  after  service  of  the 
summons,  the  defendant  may  yet  put  in  an  answer  at  any  time 
before  final  judgment,  even  after  bis  default  has  been  entered, 
and  witbout  application  to  tbe  court  for  tbat  purpose.  It  does 
not  appear  from  the  record  before  us  tbat  tbe  default  of  tbe  de- 
fendant was,  at  any  time,  entered  ;  and  he  bad  tbree  days  after 
his  default  should  be  entered  to  file  bis  answer.  There  can  be 
no  pretence  tbat  the  default  was  taken  until  the  27th  day  of 
Apríl,  and  before  tbat  day  tbe  answer  of  the  defendant  bad 
been  filed.  Tbe  answer,  tberefore,  was  putin  in  time;  an  issue 
of  fact  was  joined ;  and  tbe  practice,  in  proceeding  to  trial  and 
judgment,  should  have  been  as  laid  down  in  tbe  act  of  April  22. 
It  was  claimed  on  the  argument  tbat  tbe  action  of  tbe  court 
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was  equivalent  to  ordering  tbe  answer  off  the  files,  or  settiog  it 
aaide,  on  the  ground  of  the  deception  practiced  upon  the  plain- 
tiff's  attorney,  as  detailed  in  his  affidavit.  Without  intending 
to  question  the  power  of  the'  conrt  to  do  this,  no  motion  to  that 
effect  should  have  been  entertained  withont  proof  that  a  copy  of 
the  affidavit  on  which  such  motion  would  be  founded,  together 
with  notice  of  the  mdtion,  had  been  served  a  reasonable  time 
on  the  defendant's  attorney,  in  order  that  he  might  have  an 
opportnnitj  of  coming  in  with  counter  affidavits  and  opposing 
the  motion.  I^o  notice  of  the  motion  appears  to  have  been 
given,  and  the  proceeding  onght  not  to  be  sustained,  if  regarded 
as  an  order  of  the  conrt  setting  aside  the  answer. 

The  respondent  sajs  that  this  is  a  judgment  by  defanlt,  and 
that  an  appeal  will  not  lie.  Though  it  were  a  jndgment  by  de- 
íanlt,  it  is  none  the  less  a  final  jndgment,  and  an  appeal  is  given 
by  the  statnte.  There  may  be  error  in  a  judgment  by  default 
as  well  as  in  a  jndgment  rendered  npon  issue  joined  in  the 
pleadings  and  tried  by  a  jury ;  and  in  the  former  as  well  as  in 
the  latter  case,  the  error  may  be  corrected  on  appeal. 

Again  it  is  said,  that  the  dismissal  of  the  answer  was  an  in- 
terlocntory  proceeding,  resting  in  the  discretion  of  the  conrt. 
"We  think,  however,  where  a  statnte  prescribes  nnequivocally 
the  rights  of  a  party  in  the  course  of  a  judicial  proceeding,  the 
conrt  has  no  discretion  to  deprive  him  of  those  rights.  The 
statnte  says,  the  defendant  ^'  may  file  an  answer  at  any  time 
"  before  judgment  is  made  final."  The  conrt  cannot  say,  in  its 
discretion,  whether  he  may  or  may  not  have  the  fuU  benefit  of 
this  clause,  without  at  least  afibrding  him  an  opportunity  of 
being  heard  npon  the  point.  The  positivo  rule  is  written  in  the 
statnte,  and  there  is  no  room  for  the  exercise  of  discretion.  As 
to  the  decisión  of  the  conrt  being  an  interlocutory  order,  section 
279  of  the  statnte  above  cited,  requires  ns  to  review  such  an 
order  when  it  involves  the  merits  and  necessaríly  afiects  the 
jndgment ;  and  an  order  striking  out  an  answer,  regularly  put 
on  file,  and  rendering  judgment  withont  trial,  appears  to  us  to 
fall  within  this  class. 

But  it  is  further  said  that  the  supremo  conrt  is  authorized  to 
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ronder  such  jndgment  as  substantial  jnstice  shall  reqnire.  Sab- 
«lantial  jastice  reqnires  that  both  parties  should  be  allowed  a 
hearing,  and  a  denial  of  that  can  scarceij  be  terined  a  fcHinal 
^r  tecbnical  error,  defect,  or  imperfection.  It  strikes  us  very 
forciblj  that  the  defendant  has  no  defence  on  the  merits  in  this 
action — bat  wbether  he  has,  or  has  not,  is  a  question  vhich  can  not 
betried  here — a  question,  which  the  defendant  is  entitled  to  have 
passed  upon  in  another  way,  and  before  a  different  foram ;  and 
if  the  practice  contended  for  by  the  respondent  were  to  be  sanc- 
tioned  in  the  present  instance,  it  would  beooine  the  míe  for  the 
goyemment  of  subseqnent  cases  in  which  it  might  appeardear 
to  US  that  there  was  a  good  defence.  The  substantial  juatioe 
Bpoken  of  in  the  statnte,  is  substantial  Zé^oZ  jnstice,  to  be  ascer- 
tained  and  determined  bj  fixed  rules  and  positive  statutes,  and 
not  the  abstract  and  varying  notions  of  equity  which  maj  be 
entertained  bj  each  individual. 
A  new  trial  is  granted,  costs  to  abide  the  event. 


A  mere  parol  agreement  for  the  conveyance  of  land  made  before  the  adoption  of 
the  common  law  and  the  re-enactment  of  the  statute  of  frauda  in  this  átate,  is  void, 
there  being  neither  deliveijr  of  possession,  ñor  of  title  deeds,  and  no  part  paynMul 
of  the  purcbaae  moncy.yi-#<^  //^ 

A*«  the  owner  of  a  lot  of  land  in  San  Francisco,  requested  B.  to  sell  the  same,  and  de- 
livered  to  hím  the  title  deeds  in  order  to  enable  him  to  effect  a  sale :  B.  agreed 
verbally  with  the  plaintiff  to  sell  the  land  to  him,  but  A.  refused  to  comply  with 
the  verbal  agreement  which  B.  bis  agent  had  made  with  the  plaintiff:  Heldt  in  an 
fustion  by  the  plaintiff  against  A.  to  compel  the  execution  of  a  deed,or  the  payment 
of  damages,  that  the  agreement  was  void,  and  could  not  be  enforced,  and  that  the 
defendant  A.  was  not  liable  in  damages. 

Appeal  from  the  court  of  First  Instance  of  the  district  <^San 
Francisco.  The  defendant,  being  the  owner  of  a  lot  of  land  in 
San  Francisco,  and  being  desirous  of  selling  it,  engaged  one 
Stephen  Harris  to  sell  it,  but  gave  him  no  other  than  a  verbal 
anthoritj,  except  that  he  delivered  to  him  the  title  deeds.    On 
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the  fifth  day  of  December,  1849,  the  agent  contracted  with  the 
plaintiff  to  sell  the  lot  to  him  for  $6,500,  bat  this  contract  was 
not  in  writing,  ñor  were  the  title  deeds  or  the  possession  of  the 
land  delivered  bj  the  agent  to  the  plaintiff.    Hie  whole  matter 
rested  soleij  in  parol.     On  the  next  day  the  defendant,  not 
having  been  ínformed  of  the  sale  by  bis  agent,  conveyed  the 
land  to  another  person  for  the  8nm  of  $6000,  and  on  being  in- 
formad in  the  evening  of  the  same  day  of  the  sale  effected  by 
hÍ8  agent,  he  rcplíed  that  be  regretted  he  had  not  known  of  it 
in  time.    Subseqnently  to  the  salo  by  the  agent  the  plaintiff 
tendered  the  purchase  money  to  the  agent  and  also  to  the  de- 
lendant,  who  refnsed  to  accept  it'  and  gíve  a  deed  on  the  ground 
that  in  ignorance  of  the  sale  by  bis  agent,  he  had  sold  the  land 
to  another  person,  and  had  given  him  a  deed  therefor.    The 
defendant  had,  in  fact,  sold  the  land  and  given  a  deed,  as  he 
atated.    It  was  proved  that  the  lot  was  worth  eight  or  nine 
tíiousand  dollars ;  and  witnesses  expressed  their  opinions,  that  if 
jadicionsly  cat  np  into  bailding  lots  it  might  have  been  sold  in 
a  short  time  for  from  sixteen  to  twenty  thousand  dollars.    The 
canse  was  tríed  before  the  judge  of  First  Instance  without  a  jnry, 
oa  the  28th  day  of  December,  1849,  and  a  decree  was  entered 
^  that  defendant  deed  the  property  in  dispnte  to  plaintiff  on  or 
^  before  Monday,  or  pay  him  $1,500,  at  which  time  the  judge 
**  will  hear  defendant^s  argnment."    On  the  31st  day  of  Decem- 
ber, 1849,  a  further  jndgment  was  entered  as  foUows :  ^^  Now 
"  at  this  day,  the  court,  after  hearing  defendant's  arguraent, 
^^  coníirms  the  former  judgment.    It  is  therefore  considered  by 
^  the  court  that  the  said  plaintiff  recover  of  the  said  defendant 
^'the  said  snm  of  $1,500,  together  with  the  costs  and  charges 
^'  in  this  behalf  expended,  and  that  he  have  execution  therefor." 
From  this  judgment  the  defendant  appealed. 

Aleseander  CampbeU^  for  the  plaintiff.  The  judgment  is  sus- 
tained  by  the  evidence.  It  is  not  necessary  that  contracts  re- 
lating  to  land  should  be  in  writing.  No  statute  to  that  effect 
can  be  shown  to  have  existed  in  California  at  the  time  of  the 
conquest ;  and  from  the  condition  of  the  people  and  their  great 


100  CASES  IN  THE  SÚFREME  COURT. 

Harrís  o.  Brown. 

ignorance  it  ia  highly  improbable  that  the  principie  of  the 
statute  of  frauda  was  e^er  adopted  here. 

Alexcmder  WeUsy  for  the  defendant. 

By  the  Court^  Hastings,  Ch.  J.  It  appears  that  the  respondr 
ent  made  a  contract  of  pnrchaae  of  a  certain  city  lot  in  San 
Francisco  of  one  Stephen  Harria,  aa  the  agent  of  Brown  the  ap- 
pellant,  which  contract  waa  not  reduced  to  writing  ñor  any 
memorándum  thereof. 

That  aaid  Stephen  Harria  held  only  the  title  papera  aa  ev** 
idence  of  hia  agency  and  did  not  have  any  written  authority  to 
aell.  That  no  purchaae  money  waa  paid  ñor  poaaeasion  taken. 
That  appellant  had  aold  the  same  property  to  another  peraon 
before  the  sale,  or  at  leaat  notice  of  the  sale.  The  court  of  First  ^ 
Inatance  rendered  judgment  againat  the  appellant  in  the  aum  of 
$1,500.  Eespondent'a  counsel  holda  that  inasmuch  aa  there 
waa  no  statnte  of  frauda  in  furce  in  California  at  the  time,  the  ^ 

contract  waa  valid.    We  are  unable  to  perceive  how,  under  any  r 

ayatem  of  lawa,  a  verbal  underatanding  between  an  agent,  un-  ^\ 

authorized  by  any  written  paper,  and  a  vendee  who  neithcr  takea  ^ 

poeseseion  ñor  paya  any  pai*t  of  the  purchaae  money,  can  be  en-  * 

forced  if  repudiated  by  the  vendor ;  and  even  if  auch  a  contract 
could  be  holden  valid,  it  would  aeem  to  have  been  the  duty  of 
the  vendee,  under  the  circumatancea,  to  have  immediately  noti- 
fied  the  vendor  of  hia  purchaae. 

The  poaaeaaion  of  the  property  waa  in  the  vendor,  and  before 
the  vendee  could  claim  the  property  aa  hia  by  a  valid  purchaae, 
he  ahould  have  taken  poaaeaaion  either  by  actual  %eisin  imder 
the  contract  or  by  title  papera  duly  executed. 

We  cannot  perceive  by  what  rulea  of  eqiiity  the  court  below 
rendered  a  judgment  for  $1,500  in  favor  of  reapondent. 

There  aeema  to  be  not  the  ahadow  of  equity  in  the  reapond- 
enfa  caae. 

The  judgment,  therefore,  of  the  court  below,  ia  reveraed. 
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Beed  vs.  Jodbdaik  et  al. 

Where  nothing  appears  on  the  record,  either  in  thepleadíngs,  evidence,  or  judgment, 
from  which  thÍB  court  can  ascertain  the  nghia  of  the  partiea,  and  where,  from  what 
does  appear,  it  is  highiy  probable  that  the  judgment  of  the  court  below  ú  founded 
neither  upon  law  ñor  equity ;  held^  that  the  judgment  appealed  firom  shoold  be  re- 
Tened  under  the  provisión  of  the  statute,  which  declares  that  this  court,  "  wheu 
"  fiom  the  character  of  the  record  no  tangible  point  is  presented  for  determination, 
^  may  remand  the  cause  for  new  trial." 

Appkal  from  tlie  court  of  First  Instance  of  the  district  of  San 
JoBé.  This  was  one  of  that  numerous  class  of  cases',  in  which 
Alcaldes  and  judges  of  First  Instance  assumed  the  power  to  turn 
people  out  of  the  possession  of  real  estáte,  without  citation,  no- 
tíce,  or  hearing,  npon  the  ex  parte  application  and  statement  of 
persons  who  never  had  either  possession  or  tiüe^.  The  facts,  so 
&r  as  they  can  be  gathered  from  the  retnrn  on  appeal,  are  to  be 
found  in  the  opinión  of  the  court.  Judgment  was  rendered  in 
the  court  of  First  Instance  against  the  defendants. 

,  for  plaintiflF. 


J.  M.  JaneSy  for  defendants. 

By  the  Caurty  Hastings,  Ch.  J.  The  respondent  on  the  first 
day  of  September,  A.D.  1849,  cansed  a  citation  to  be  issued,  as 
is  contended,  to  the  appellants,  which  was  retumed  ^^  executed," 
demanding  redress  against  them  as  trespassers  on  a  certain 
piece  of  ground  in  the  Pueblo  de  San  José. 

On  the  8th  day  of  September,  the  court  rendered  the  foUow- 
ing  sentence : — ^^  It  appearíng  from  the  documents  of  the  par- 
^  ties  that  his  (the  said  Beed)  complaint  is  based  on  recorded 
^^  original  papers,  therefore  the  said  Jourdain  &  Phister  must 
^^  desist  from  further  trespassing  on  said  lands  and  tenements  in 
^^  said  Pueblo  de  San  José ;  and  the  said  James  F.  Beed  is 
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^^  hereby  put  fully  in  posseBsion  of  the  said  propertj  descríbed, 
^'  and  to  be  found  on  record,  and  conveyed  hj  Manuel  Pinto  to 
"  Baid  Eeed." 

It  appears  that  the  appellants  proteeted  againet  tbe  decisión  as 
contrary  to  law,  and  appealed  to  Jobn  T.  Sicbardson,  jndge  of 
First  Instance  of  said  district,  for  redress,  before  whoni  affidavit» 
were  made,  and  testimony  taken,  and  proceedings  had  in  the 
natnre  of  perpetnating  the  testimony  of  witnesses,  and  mnch 
other  confusión  ensned. 

The  26th  section  of  the  act  of  February  28th,  1850,  provide*, 
that  when  from  the  character  of  the  record  no  tangible  point  is 
presented  for  determination,  this  court  may  remand  the  canse 
for  new  trial  in  the  conrt  bolow.  However  regular  these  pro- 
ceedings niay  have  been  at  the  time,  as  merely  summary  undef 
the  law  then  in  forcé,  on  the  part  of  the  respondent,  yet  it  evi- 
dently  appears  that  the  appellants  onght  to  have  been  heard, 
and  should  have  had  a  trial.  For  some  canse  it  seems  there 
was  no  trial.  The  sentence  was  pronounced  not  npon  proof  of 
the  actual  possession  of  respondent,  but  upon  ^^  recorded  arigin- 
(dpapers?'*  What  was  the  nature  of  those  "  recorded  original 
papers,"  the  record  does  not  show.  They  may  have  imparted 
title  to  the  respondent  or  not.  No  tangible  point  is  presented 
by  this  record  upon  which  this  court  can  act,  and  no  injustioe 
can  be  done  by  awarding  a  new  trial.  We  are,  therefore,  of 
the  opinión  that  the  sentence  of  the  court  should  be  reversed, 
and  that  the  respondent  should  be  permitted  to  file  in  the  district 
conrt  of  the  proper  district  his  complaint,  and  the  appellants 
their  answer,  and  an  issue  made  up  and  tried  in  the  same  man- 
ner  as  if  no  proceedings  had  hitherto  been  had,  and  the  costa  to 
abide  the  event  of  the  suit. 
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Selbt  eú  (d.  ve.  The  babk  Alice  Tablton  et  al. 

A  district  court  has  no  authoríty  to  allow  counsel  fees  in  a  cause  transferred  from 
the  court  of  First  Instance  into  that  court  by  the  slatute  of  Feb.  28th,  1850.  Thi»  itt 
fltich  a  case,  where  counsel  fecs  Were  allowed  to  the  defendant  to  the  amoanf  of 
$600,  the  judgoient  was  revened. 

Afpeal  from  the  district  court  of  the  district  of  San  Francis- 
co. The  action  was  coinmenced  in  the  court  of  First  Instance 
and  was  transferred  into  the  district  court,  upon  the  organiza- 
tion  thereof,  by  virtue  of  the  provisions  of  the  statute  of  Feb. 
28th,  1850.  The  suit  was  brought  against  the  bark  AUcé 
Ta/rUon  and  master  to  recover  damages  for  injuries  to  goods  on 
board  the  Alice  Tarlton  on  her  passage  from  New  York  to  San 
Francisco,  and  not  delivering  them  in  good  order.  The  com- 
plaint  was  in  the  form  of  a  libel  in  admiralty,  and  the  proceed- 
ings  in  the  court  of  First  Instance  were  the  samo  as  in  a  court  of 
admiraltj.  XJpon  the  cause  being  transferred  to  the  district  court, 
the  judge  thereof,  supposing  that  he  had  the  same  liberal  discre- 
tion  in  the  allowance  of  counsel  fees,  which  is  exercised  bj  courts 
of  admiralty,  in  addition  to  a  judgment  in  favor  of  the  defendant» 
for  the  regular  costs,  ordered  judgment  to  be  entered  in  their 
favor  for  $600  counsel  fees.  From  this  judgment  the  plaintifib 
appealed. 

JR  Temple  Mnineté,  for  plainti&. 

John  S.  Hagar^  for  defendants. 

By  the  Cowrt^  Bennett,  J.  Oonccding  that  the  court  of 
First  Instance  had  admiralty  powers  and  jurisdiction  under  the 
lawB  in  forcé  when  this  suit  was  commenced,  and  that  it  might 
have  allowed  the  counsel  fee  which  was  allowed  by  the  district 
court,  it  by  no  means  foUows  that  the  latter  court  had  the  same 
extent  of  authority  in  this  respect  as  the  formen    Whatevep 
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may  have  been  the  powers  and  jarísdiction  of  conrts  of  First 
Instance,  it  is  clear  that  the  district  coarta  have  none  beyond 
what  has  been  conferred  upon  them  by  the  statates  of  this  state. 
The  legislature,  in  adopting  the  common  law,  by  the  act  organ- 
izing  the  district  coarts  and  by  the  act  prescribing  the  practice 
therein,  have  defined  the  limits  of  the  powers  and  jarísdiction 
of  district  coarts ;  and  I  do  not  find  in  either  of  those  acts  any 
thing  which  coantenances  the  idea  that  the  legislatare  has 
Yested  the  district  coarts  with  the  powers  of  a  coart  of  admiral- 
ty,  or  has  aathorized  them  to  allow  a  coansel  fee,  in  addition  to 
the  regalar  taxable  costs,  on  the  dismissal  of  a  complaint. 

The  jadgment,  therefore,  to  the  extent  of  the  regalar  taxed 
bilí  of  costs  shoald  be  affirmed ;  and  as  to  the  coansel  fee  of 
$600,  it  mast  be  reversed. 

Ordered  accordingly. 


StlBLETTE  V8.  MBXHADO. 


Where  an  attachment  was  israed  by  the  court  of  Fint  Instance  againat  the  propeitj 
of  a  debtor)  and  the  sheríff  had  executed  the  same,  and  was  ordered  to  make  the 
amount  due  the  creditor  out  of  the  goods,  cbatteU,  and  property  of  the  debtor ; 
ktld^  that  the  sheriff  oould  not  maintain  an  action  in  bis  own  ñame  to  recover  a  sum 
owing  to  the  attachment  debtor  by  a  third  person,  for  goods  sold  and  delivered. 

Appeal  from  the  coart  of  First  Instance  of  the  district  of  San 
Francisco.  On  the  application  of  Swanston  &  Taylor,  an  at- 
tachment was  issaed  against  the  property  of  George  S.and  Thom- 
as  Wardle,  and  was  execated  by  the  plaintiff,  who  was  the 
sheriff,  or  commissario^  of  the  coart  of  First  Instance.  The 
coart,  thereapon,  made  an  order  by  which  the  plaintiff  was  di- 
rected  to  proceed  ander  said  attachment,  and  of  the  goods,  chat- 
tels,  and  property  of  the  Wardles,  to  make  the  amoant  which 
had  been  foand  and  adjadged  to  be  dae  from  the  Wardles  to 
Swanston  &  Taylor.    The  defendant,  Melhado,  waa  indebted  to 
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the  Wardles  in  the  sum  of  $1600,  or  tb^eaboüts,  to  the  greater 
part  of  which  amount  be  claimed  to  have  a  aet-off.  The  plain- 
tiff,  ptoceeding  under  the  above-mentíoned  order  of  the  court, 
brought  this  Buit  to  recover  the  snm  due  from  Melhado  to  the 
Wardles.  The  court  of  First  Instaace,  on  the  trial  of  the  cause, 
allowed  the  ampunt  of  Melhado's  set^ff  against  the  Wardles  in 
part  extingnishment  of  bis  indebtedness  to  them^  and  gave  judg- 
ment  in  íay<M'  of  the  plaíntiff  for  the  balance.  The  plaiñtiff, 
claiming  that  the  8etK>ff  was  improi^rlj  allowed,  appealed. 
The  defendant  did  not  appeal. 

EdwardJTarton^  for  plaintiff. 

P,  A,  Morse^  for  defendant. 

£y  the  Court^  Hastings,  Ch.  J.  Andrew  W.  Sublette,  the 
late  sherijS'  of  said  court,  institutes  this  action  against  Alfred 
Melhado,  a  debtor  to  George  S.  Wardle  and  Tbomas  Wardle, 
against  whom  process  of  attachment  had  been  issued  in  favor  of 
Robert  S.  Swanston  and  Henrj  S.  Taylor.  The  action  is  based 
upon  the  supposed  rights  of  the  sheriff,  bj  virtue  of  the  service 
of  the  attachment  upon  the  properíy  and  effects  of  the  defen* 
dants  in  the  attachment,  and  that,  by  yirtue  of  such  service,  he  be- 
came  the  assignee  of  the  Wardles,  and  thus  had  the  right  to  re* 
eover  in  bis  own  ñame  an  outstanding  imnegotiable  demand. 
The  process  of  attachment,  and  its  auxiliary  process  of  commit- 
ment,  are  generallj  regulated  by  statute ;  and  it  is  believed,  bj 
no  statute  in  anj  country,  is  the  sheriff  made,  bj  virtue  of  such 
process,  an  assignee  of  a  failing  or  bankrupt  debtor.  It  is  evi- 
dent,  then,  that  Sublette  had  not  the  right  of  propertj  in  the 
debt,  and  could  not  maintain  an  action  in  bis  own  ñame  for  the 
recovery  of  such  a  debt.  K  the  appellant  had  been  an  assignee, 
having  the  legal  interest,  as  seems  to  have  been  understood  bj 
all  of  the  parties  from  the  commencement  of  these  proceedíngs, 
then  the  points  made  by  bis  counsel  would  have  a  tendency  to 
show  error  in  the  court  below,  in  allowing  the  credit  specified 
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in  the  record,  and  we  Bhonld  probably  feel  bound  to  reverse  tbe 
decisión  of  tbe  conrt  allowing  such  a  credit. 

It  is  urged,  however,  by  counsel  for  appellant,  that  tbe  re- 
spondent  by  bis  pleadings  admitted  the  legal  rigbt  of  tbe  appel- 
lant to  sne  in  tbe  capacity  of  an  assignee,  inasmncb  as  be  did 
not  set  up  Sücb  defence  on  trial,  but  admitted  a  willingness  to 
pay  a  certain  balance  after  allowance  of  tbe  credit.  It  is  tme 
parties  may  sometimes,  in  ignorance  of  tbe  law,  make  confes- 
sions  of  record  prejudicial  to  tbeir  rigbts.  But  conrts  sbonld 
pnt  at  least  a  favorable  construction  upon  sucb  admissions,  and 
not  forcé  tbem  to  a  greater  admission  tban  is  clearly  intended. 

Tbe  respondent  denles  tbe  rigbt  of  appellant  to  recover  tbe 
amount  of  tbe  credit  aJlowed,  but  admits  tbe  rigbt  to  tbe  balance, 
for  wbich  judgment  was  rendered  by  the  court. 

But  is  it  not  evident  that,  bad  the  appellant  recovered  for  tbe 
full  amount  claimed,  the  respondent  could  bave  sncceeded  on 
motion  in  arrest  of  judgment,  for  reason  that  tbere  was  no  rigbt 
of  action  in  the  plaintiff  ? 

We  tbink,  according  to  the  rules  of  practiee  in  courts  of  com- 
mon  law,  that  the  defect  would  bave  been  fatal  on  motion  in  ar- 
rest:   {StepTien^s  PlectdingSy  97.) 

It  does  not  appear,  tberefore,  that  the  court  below  erred  in 
refusing  to  render  judgment  for  the  full  amount  claimed ;  and 
inasmucb  as  tbe  respondent  has  not  appealed  from  the  decisión 
of  the  court,  but  seems  to  acquiesce  thei*ein,  the  judgment  is 
aíBrmed. 


The  People  va.  Daioels. 


A  court  of  Firet  Instance  had  no  authority  under  Mexican  law  to  pronoonce  sentence 
of  death  upon  a  prísoner  convicted  of  a  capital  offense.  In  such  case,  the  proceed- 
ings  were  to  be  sent  up  to  the  court  of  Second  Instance,  in  which  court  alone  could 
final  judgment  be  rendered.    Per  Bennett,  J. 

Where  judgment  of  death  had  been  rendered  against  a  prísoner  by  the  court  of  First 
Instance,  it  was  reversed  in  this  court,  as  well  on  the  gronnd  above  stated,  as  also 
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that  numerons  errors  and  irregularíties  appeared  to  have  occurred  ia  the  progresa 
of  the  proceedings,  which  resulted  in  the  convictioa  of  the  prisoDer. 

Appeál  from  the  court  of  First  Instance  of  the  district  of  San 
Francisco.  This  case  not  being  deerned  of  importance  as  a  pre- 
cedent,  a  detailed  statement  of  the  proceedings  in  the  conrt 
below  is  omitted.  It  is  sufficient  barelj  to  state  that  the  de. 
fendant  was  tried  béfore  a  jurj  for  the  crime  of  raurder  and 
was  convicted,  and  that  final  judgment  of  death  was  rendered 
against  him  bj  the  conrt  of  First  Instance.  The  evidence  was 
not  retumed  to  this  conrt. 

J.  B.  Hart^  district  attomej,  for  the  people. 

Alexander  CamjpbeLl^  for  the  prisoner. 

By  tJie  Cawrt^  Hastings,  Ch.  J.  On  the  30th  day  of  August, 
A.D.  1849,  a  grand  jury  empannelled  by  John  W.  Geary,  Esq., 
sitting  as  jndge  of  the  conrt  of  First  Instance  in  the  district  of 
San  Francisco,  territory  of  XJpper  California,  presented  a  bilí 
of  indictment  against  the  defendant  for  the  crime  of  murder. 

It  will  be  nnnecessary  to  euter  into  a  detail  of  the  proceed- 
ings in  this  case,  from  the  fact  that  the  laws  of  the  country  then 
in  forcé  .were  but  imperfectly  understood  and  error  and  irregn- 
larity  are  found  in  all  of  the  proceedings  of  the  courts,  especially 
in  criminal  cases.  The  errors  in  this  record  are  so  numerons 
that  the  execntion  of  the  defendant  would  not  be  the  judgment 
of  the  law,  but  the  mere  will  of  the  court  and  execntioner.  "We 
therefore  think  the  defendant  ought  again  to  be  put  upon  his 
trial  upon  an  indictment  presented  by  a  regular  grand  jnry,  and 
that  the  defendant  be  held  in  custody  to  abide  the  order  of  the 
district  court. 

Ordered  accordingly. 

Bennett,  J.  i  rest  my  judgment  in  this  case  solely  on  the 
ground  that  the  court  of  First  Instance  had  no  legal  authority  to 
render  final  judgment.    Under  the  Mexican  decrees,  though 
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proceedings  in  capital  cases  maj  be  institnted  in  the  conrt  of 
First  Instance,  and  testimonj  taken  and  a  trial  bad  in  tbat 
court,  yet  tbe  papera  must  always  be  sent  np  to  the  conrt  of 
Second  Instance,  where,  only,  final  jndgment  conld  be  rendered. 
The  court  of  Second  Instance  has  ceased  to  exist,  and  the  bnsi- 
ness  pending  therein  has  been  transferred  into  this  conrt  by  the 
act  of  Feb.  28th,  1850.  So  far  as  the  present  case  is  concemed, 
this  court  shonld  treat  it  in  the  same  way  as  the  court  of  Second 
Instance  wonld  have  treated  it,  had  that  tribunal  still  continued 
in  existence ;  and  that  court  would  have  pronounced  judgment 
of  death,  if  it  clearly  appeared  on  the  papera  sent  up  to  it,  that 
the  prisoner  was  guilty  :  if  his  guilt  did  not  clearly  appear,  it 
would  have  rendered  judgment  of  acqnittal  or  remanded  the 
cause  for  farther  proceedings,  or  admitted  additional  evidence, 
according  to  circumstances.  There  is  nothing  in  the  papera 
which  have  been  retumed  to  this  court,  which  induces  the  con- 
•viction  in  my  mind,  beyond  a  reasonable  doubt,  that  the  prison- 
'Cr  is  guilty.  I  think,  therefore,  that  the  cause  should  be  re- 
manded to  the  distríct  court  for  a  new  trial. 
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On  appeal,  nnder  the  Act  of  Feb.  28th,  1850,  the  decisions  of  the  court  of  First  Instance 
during  the  progresa  of  the  trial  are  reviewahle,  although  no  ezception  was  taken  at 
the  time,  and  no  bilí  of  ezceptions  has  ever  been  made. 

The  court  may  order  the  plaintiff  to  be  non*suited  against  his  consent 

Where  the  evidence  would  not  authoríze  a  juiy  to  find  a  verdict  for  the  plaintiff,  or 
if  the  court  would  set  it  aside,  if  ao  found,  as  contrary  to  evidence,  in  such  case  it 
is  the  duty  of  the  court  to  nonsuit  the  plaintiff. 

The  practice  of  nonsuit  and  of  demurrer  to  evidence  considered.    Per  Bennett,  J. 

Where  a  cause  comes  up  on  appeal,  on  the  record  alone,  properly  so  considerad, 
without  purporting  to  conlain  any  of  the  testimony  on  the  trial,  the  court  will 
presume  that  sufiicient  testimony  was  given  to  warrant  the  judgment.    Per  Bsn- 

NKTT,  J. 

Where  an  exception  is  taken  to  the  decisión  of  a  court  refusing  a  nonsuit,  it  devolves 
upon  the  plaintiff,  on  the  settlement  of  the  bilí,  to  see  that  all  the  evidence  mate- 
rial for  him  in  sustaining  the  decisión  complained  of,  is  inserted  in  the  bilí  of  ez- 
ceptions. 
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If  there  be  some  evidence  which  tends  or  conduces  to  proye  ali  the  material  allega- 
tioDS  oí  the  complaint,  the  suíficiency  thereof  is  a  question  for  the  jury :  but  where 
there  is  no  etndenee  on  nme  material  point  necessary  to  be  proved  in  order  to  make 
out  ft  cause  of  action,  it  becomes  the  duty  of  the  court,  on  motion  of  the  defend- 
ant,  to  order  a  jionniit 

An  action  was  brought  against  the  defendanta  to  recorer  damages  for  injuries  to  goods 
in  being  carried  from  New  York  to  San  Francisco,  founded  not  upon  contract,  but 
upon  the  common  law  duty  oí  carriers ;  Held,  that  it  was  necessary  for  the  plain- 
tifl^to  establish,  not  only  the  delivery  of  the  goods  to  the  defendants,  but  that  they 
were  engaged  in  the  business  of  transporting  goods  as  conunon  carriert;  and  theie 
beiog  no  evidence  whatever  that  the  defendants  were  common  carriers ;  Held^ 
also,  that  a  motion  for  a  nonsuit  should  ha  ve  been  granted  by  the  court  below. 

Where  a  defendant  moved  for  a  nonsuit,  and  añerwaids  introduced  evidence  supply- 
ing  the  defect  in  the  plaintiflPs  testimony  on  which  the  motion  for  nonsuit  was 
founded ;  Hdd^  that  the  defendant  had  thereby  waived  his  motion,  and  could  not 
insist  upon  it  in  this  court. 

In  an  action  against  a  common  carrier,  the  rule  of  damages  is  the  valué  of  the  goods 
at  the  port  oí  delivexy,  and  not  the  invoice  price  or  the  valué  at  the  port  of  ship- 
ment. 

Appeax.  from  the  court  of  First  Instance  of  the  district  of  San 
Francisco.    The  facts  are  f uUj  stated  in  the  opinión  of  the  court. 

McDougaU^  {Áitfíitrxtj  general,)  for  plaintiff. 

E.  Temple  Emmett^  for  defendants. 

Bíjf  the  Courtf  BjsürinsTT,  J.  Appeal  from  j  ndgment  of  the  court 
of  First  Instance  for  the  district  :of  San  Francisco.  Tke  action 
was  brought  against  the  defendants  as  common  carriers  for  not 
eafelj  transporting  certain  goods  of  the  plaintiff  from  the  port 
of  New  York  to  the  port  of  San  Francisco.  The  complaint  was 
in  the  ordinarj  form  of  a  common  law  declaration  in  case 
against  a  common  carrier,  and  the  plea  was  the  general  issue. 
At  the  trial  the  plaintiff  himself  was  swom  as  a  witness  by  the 
consent  of  the  defendants,  and  testified  that  sometime  in  the 
jear  1849  he  consuUed  Haven,  one  of  the  defendants,  about  the 
shipment  of  goods  from  New  York  to  San  Francisco ;  who  in- 
formed  him  that  goods  shipped  at  tbe  former  port  wóuld  arrive 
at  the  latter,  in  about  sixty  days  after  their  sbipment,  and,  at  the 
same  time,  gave  him  a  card,  whereon  were  printed  the  ñames 
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of  Livingston  &  Wells.  The  plaintiff,  thereupon,  wrote  to 
New  York  directing  bis  agent  to  send  the  goods  in  controver- 
87  in  thid  snitto  San  Francisco  by  Livingston  &  Wells,  to 
wbom  Haven  bad  referred  bim.  Tbe  freigbt  for  the  transport- 
ation  was  paid  to  tbe  defendants,  but  wbetber  before  sbipment 
or  after  arrival  of  tbe  goods,  does  not  appear.  Tbe  invoice 
price  of  tbe  goods  was  $219,94,  and  tbeir  market  valué  at  San 
Francisco  $2,700.  On  tbeir  arrival  tbey  were  found  to  be 
mncb  damaged  from  baving  been  long  immersed  in  water. 
Upon  proof  of  tbese  facts,  tbe  plaintiff  rested  bis  case,  and  tbe 
defendants  moved  for  a  nonsuit.  Tbe  conrt,  bowever,  beld,  tbat 
tbe  defendants,  baving  made  a  contract  witb  tbe  plaintiff,  witb- 
ont  disclosing  tbeir  principal,  or  giving  notice  tbat  tbey  were 
acting  as  agents,  were  Hable  in  tbis  action^  and  refused  tbe 
nonsait. 

Tbe  defendants  tben  gave  in  evidence  a  bilí  of  lading,  wbicb 
was  banded  to  tbem  by  tbe  plaintiff,  on  bis  receiving  from  tbem 
tbe  goods  in  question.  Tbe  bilí  of  lading  was  in  tbe  ordinary 
form,  and  was  signed  hy  "  Livingston^  Wells  efe  Cb.,"  and  by  it, 
tbe  articles  tberein  mentioned  were  consigned  to  tbe  plaintiff, 
to  tbe  "  care  of  Haven  &  Livingston,"  San  Francisco.  Tbe  de- 
fendants tben  claimed,  tbat  tbe  evidence  fumisbed  by  tbe  bilí 
of  lading  was  suflScient  in  law  to  bar  tbe  action  against  tbem, 
bnt  tbe  conrt  beld  tbat  a  contract  existed  between  tbe  plaintiff 
and  tbe  defendants  for  tbe  transpoi^tation  of  tbe  goods,  and  tbat 
tbe  defendants  were  Hable  in  tbis  action  npon  tbat  contract. 
Tbe  defendants  tben  contended  tbat  tbe  measure  of  damages 
sbould  be  tbe  price  of  tbe  goods  at  tbe  place  of  sbipment,  added 
to  tbe  expenses  wbicb  tbe  plaintiff  bad  incnrred,  but  tbe  court 
was  of  opinión,  tbat  it  would  be  more  equitable  to  add  tbe 
price  at  tbe  place  of  sbipment  to  tbe  expenses  of  tbe  plaintiff 
and  tbe  valué  of  tbe  articles  at  San  Francisco,  and  divide  tbe 
sum  total  by  two.  He  defendants  objected  to  tbis  metbod  of 
arriving  at  tbe  amount  of  damages,  but  tbe  court  rendered 
judgment  for  tbe  sum  resulting  from  tbe  equitable  estimate 
above  stated.  Tbe  cause  was  tried  witbout  a  jury;  and 
tbe  paper  upon  wbicb  tbe  testimony  and  proceedings  at  the 
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trial  appear  in  the  record,  is  termed  upon  its  face  a  bilí  of  ex- 
ceptions. 

XJnder  these  proceedings,  it  is  contended  in  this  conrt  by  the 
conusel  for  the  appellants ;  Ist,  That  the  court  below  erred  in 
not  granting  the  nonsuit  prayed  for ;  2d,  That  the  bilí  of  lading 
showed  that  the  contract  for  the  transportation  of  the  articles 
mentioned  therein  was  a  contract  between  the  plaintiff  on  the 
one  6ide,  and  Livingston,  Wells  &  Oo.  on  the  other,  and  not  a 
contract  to  which  the  defendants  were  parties ;  3d,  That,  even 
thongh  a  contract  for  the  transportation  of  the  goods  in  question 
between  the  plaintiff  and  the  defendants  were  preved,  there 
was  yet  no  evidence  to  sustain  the  averment  in  the  complaint 
that  the  defendants  were  common  carriers,  and  that  this  action 
conld  not  be  maintained  withont  establishing  that  position ;  and 
4th,  That  the  conrt  erred  in  estimating  the  damages.  The 
counsel  for  the  respondent  contends ;  Ist,  That  the  paper  con^ 
taining  the  testimony  and  proceedings  at  the  trial,  must  be 
regarded  strictly  as  a  bilí  of  exceptions,  and  that  it  does  not 
appear  therefrom  that  any  exception  was  taken  to  the  mling  of 
the  conrt ;  2d,  That  the  conrt  below  conld  not  direct  a  compnl- 
8ory  nonsuit  to  be  entered  against  the  plaintiff;  8d,  That  the 
evidence  tended  or  conduced  to  prove  all  the  facts  necessary  to 
be  established  in  order  to  warrant  the  judgment,  and  that  a 
jury  would  have  been,  and  the  conrt  sitting  as  a  jury  was,  jnst- 
ified  in  finding  snch  facts  from  the  evidence  retumed ;  and  4th, 
That  this  conrt  is  bonnd  to  presume,  in  favor  of  the  proceed- 
ings, that  there  was  evidence  given,  thongh  not  retumed,  suffi- 
cient  to  warrant  the  finding  of  the  court. 

In  Gonsidering  these  various  points,  it  is  proper,  in  the  ontset, 
to  direct  attention  to  the  position  of  the  counsel  for  the  respond- 
ent, that  the  portion  of  the  record,  which  purports  to  set  forth 
the  testimony  and  proceedings  at  the  trial,  is  a  bilí  of  excep- 
tions, and  should  be  subjected  to  the  rigorous  rules  of  the  com- 
mon law  practice  as  applied  to  bilis  of  exceptions.  If  this 
position  be  tenable,  we  cannot,  then,  upon  this  appeal,  review 
the  decisión  of  the  conrt  denying  a  nonsuit,  for  it  does  not  ap- 


112  CASES  IN  THE  SÚFREME  COÜRT. 

RinggoM  V.  Hayen. 

pear  that  the  defendants  took  a  proper  exception,  on  this 
ground,  at  the  very  time  of  the  trial. 

The  jadgment  appealed  from  was  rendered  after  the  act  of 
Feb.  28th,  1850,  took  effect.  From  that  act  we  derive  all  the 
anthority  we  have,  to  entertain  an  appeal,  in  any  case,  from  a 
jadgment  of  the  conrt  of  First  Instance,  and  it  follows,  there- 
fore,  that  the  only  qnestion  to  be  detemiined,  npon  the  point 
mider  consideration,  íb  whether  the  proceedings  npon  this  ap- 
peal are  conformable  to  that  act.  This  statate  enjoins  npon  ns 
to  look  at  the  snbstance  of  the  proceedings  at  the  trial,  rather 
than  to  reqnire  a  strict  compliance  with  technioalities  and 
forms  in  spreading  those  proceedings  npon  the  record.  In  no 
portion  of  it,  is  a  bilí  of  exceptions  spoken  of,  or  allnded  to,  or 
in  any  way  recognized.  This  omission  is,  we  presume,  not  ac^ 
cidental.  It  is  owing,  no  doubt,  to  the  intention  of  the  legisla- 
tare  to  obviate  the  nice  qnestions  of  practice,  whioh  fireqnently 
arise  apon  bilis  of  exceptions,  and  which,  in  the  condition  of 
legal  procednre  then  prevalent  in  onr  courts,  might  become  the 
instrumenta  of  enabling  a  partj  to  evade  the  real  merits  of  an 
appeal.  Bj  section  18  of  the  statate  above  referred  to,  it  is  en- 
act'Cd,  that  '^  when  an  appeal  shall  be  taken  from  any  jadgment 
^'  or  order  hereafter  rendered  or  made,  on  the  ground  of  error 
^^  in  the  proceedings  at  the  trial,  a.  case  shall  be  prepared  by 
'^  the  appellant,  containing  such  portion  of  the  testimony,  de- 
^^  clsions  of  the  court  and  other  proceedings,' as  shall  be  neces- 
^^sary  to  present  clearly  to  the  appellate  court  the  alleged 
"ground  of  error."  The  sectíons  immediately  succeeding, 
point  out  the  mode  in  which  the  case  shall  be  served,  amended 
and  settled,  and  section  23  requires  the  clerk  to  retnm  such 
case  upon  appeal.  The  section  last  cited  also  declares,  that  if 
no  case  shall  have  been  made  by  the  parties,  it  shall  be  the 
duty  of  the  court  helato  to  make  a  retum  qf  the  testimony  cmd 
proceedings  at  the  trial.  The  statute  provides  these  two  modes, 
and  these  alone,  for  bringing  before  the  appellate  court,  for 
review,  the  errors  which  may  have  occurred  in  the  course  of 
the  trial.  Whether,  therefore,  the  portion  of  the  record  referred 
to,  be  a  case  made  by  the  parties,  or  a  statement  of  the  proceed- 
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ings  drawn  np  and  retumed  by  the  court — ^whetlier  it  be  de- 
nominated  a  bUl  of  exceptions,  in  the  terma  of  the  common  law, 
or  an  anthenticated  copy  of  the  record,  in  the  language  of  the 
civil  law, — ^we  are  to  look  at  the  subetance  of  its  contenta,  and 
to  difiregard  its  imperfections  in  form;  and  viewing  it  in  this 
manner,  we  see  that  the  defendants  moved  for  a  nonsuit,  and 
that  the  conrt  denied  the  motion — ^that  after  their  evidence 
was  closed,  they  insisted  that  it  was  BufBcient  to  bar  the  action, 
and  that  the  coin*t  decided  otherwise.  It  is  a  matter  of  no  ac- 
count,  whether  they  excepted  to  the  mling  of  the  conrt  or  not ; 
or  if  they  did  except^  whether  the  excepüon  appears  upon  the 
record. 

We  are  now  ready  to  consider  the  qnestions ;  Ist,  Had  the 
conrt  the  legal  right  to  order  the  plaintiff  to  be  nonsuited  with- 
ont  his  consent  %  and  2d,  If  so,  did  the  conrt  err  in  refnsing  to 
grant  the  motion  for  a  nonsnit  in  this  case  ? 

First,  As  to  the  right  of  the  conrt  to  direct  a  compnlsory  non- 
snit. Tlpon  this  point,  we  are  met  by  a  contrariety  of  author- 
ities  and  a  diversity  of  argnment.  In  some  of  the  states,  the 
affirmative,  in  others  the  negativo,  of  the  proposition  is  asserted 
in  theory  ánd  maintained  in  practico.  In  some,  it  is  held,  that 
the  conrt  has  no  right,  in  any  case,  to  nonsñit  the  plaintiff,  even 
thongh  his  evidence  be  insnfficient  in  law  to  snpport  his  action ; 
whilst,^  in  others,  it  is  settled,  that  a  jury  shonld  be  allowcd  to 
receive  no  canse  nntil  the  conrt  is  satisfied  that  the  evidence  is 
sufficient  m  law  to  anthorize  the  jnry  to  find  a  verdict  in  favor 
of  the  plaintiff.  In  all,  however,  it  is  agreed,  that  cases  may, 
sometimes,  nnder  certain  forms,  be  withdrawn  from  the  jury 
and  reserved  for  the  solé  consideration  and  determination  of  the 
conrt.  This  last  is  a  common  gronnd  in  the  English  conrts,  in 
the  federal  conrts  of  the  ünion,  and  in  the  conrts  of  the  varions 
States..  Ihe  only  difference  npon  the  subject  which  appears  to 
exíst,  is  as  to  the  manner  in  which  the  conceded  end  shall  be 
reached.  In  the  federal  conrts,  and  in  the  conrts  of  some  of 
the  States,  the  object  is  attained  by  means  of  the  cnmbrons  and 
complicated  machinery  of  a  demnrrer  to  evidence;  in  the  conrts 
of  others  of  the  states,  throngh  the  simpler  and  easier  pro- 
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cess  of  iBotion  for  non-suit  at  the  tríal.  In  both  cases,  the 
same  end  is  arrived  at ;  and  the  one  remedy  as  well  as  the  other 
can  be  applied  onlj  where  the  plaintiff  shall  have  failed  to 
make  out  a  case  which  the  law  says  js  proper  to  be  submitted 
to  a  jury.  The  former  practice  is  constantlj  passing  more  and 
more  into  disfavor,  and  the  latter  usurping  its  place.  Thns,  at 
the  present  day,  in  the  English  courts,  althongh  it  is  held,  in 
theory,  to  be  optional  with  the  plaintiff  whether  he  will  be  non- 
Buited  or  not,  and  that  he  maj  compel  the  defendant  to  re- 
sort  to  a  demarrer  to  evidence,  yet  the  coustant  practice 
there  is  for  the  plaintiff,  upon  the  suggestion  of  the  judge 
that  the  evidence  is  insufficient,  to  submit  to  a  nonsuit,  with 
leave  to  move  the  conrt  in  bank  to  set  it  aside.  {Orahamla  Pr. 
270.)  In  the  state  of  New  York  the  practice  of  compulsory 
nonsuit  is  perfectly  well  settled.  {GlemenU  v.  Benjamín^  12 
J.  R,  298;  PraM  v.  HvU^  13  id.  334;  Stuart  v.  Simpaon^  1 
Wend.  376 ;  Betts  v.  Jackson^  6  Wend.  173.)  The  reasoning 
of  the  court  upon  this  subject  in  Pratt  v.  HvU  is  convincing: 
"  The  answer  to  this  abstract  question,"  they  say,  "  cannot  ad- 
"  mit  of  a  doubt.  This  must  be  a  power  vested  in  the  court. 
^'  It  results  necessarily  from  their  being  made  the  judges  of  the 
^^  law  of  the  case  where  no  facts  are  in  dispute.  It  is  a  puré 
"  question  of  law,  whether  under  a  given  state  of  facts,  the 
"  plaintiff  is  in  law  entitled  to  recover.  TJnless  this  is  a  ques- 
^^  tion  of  law  for  the  courts,  there  is  no  meaning  in  what  has 
"  beeñ  considered  a  salutary  rule  in  our  courts  of  justice,  that 
"  to  questions  of  law  the  judges  are  to  respond,  and  to  questions 
"of  fact  the  jury."  The  general  rule  is  well  laid  down  in 
Stmart  v.  Simpson  above  cited,  as  foUows :  "  If  the  evidence 
"  would  not  authorize  a  jury  to  find  a  verdict  for  the  plaintiff, 
"  or  if  the  court  would  set  it  aside,  if  so  found,  as  contrary  to 
"  evidence,  in  such  case  it  is  the  duty  of  the  court  to  nonsuit 
"  the  plaintiff."  The  power  of  a  court,  acting  according  to  the 
course  of  the  common  law,  to  set  aside  a  verdict,  which  is  con- 
trary to,  or  unsustained  by,  the  evidence,  is  too  clear  to  admit 
of  a  doubt ;  and  the  power  of  a  civil  law  court  of  Second  In- 
stance  to  reverse  the  judgment  of  a  court  of  First  Instance,  on 
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the  ground  that  it  is  against  the  weight  of  evidence,  is  also  un- 
qnestionable.  If,  therefore,  upon  a  given  state  of  facts,  a  coart 
would  be  obliged  to  set  asido  a  verdict  of  the  jury  as  against 
the  evidence,  we  see  no  reason  or  propriety  in  submitting  such 
facts  to  tbem  for  their  consideration.  When  their  determin- 
ation  will  be  a  nuUity,  why  compel  them  to  delibérate  ?  Such  a 
course  is  neither  creditable  to  the  law,  ñor  complimentary  to 
the  jury.  Ñor,  in  adopting  the  practice  of  nonsuit,  is  there  to 
be  apprehended  any  danger  of  encroachment  upon  the  rights  of 
parties,  or  of  abridgement  of  the  prerogatives  of  juries.  This 
System  of  trial  can  be  expected  to  opérate  beneficially,  and  with 
certain,  not  ñckle,  results,  only  when  the  practical  sense  of  a 
jury  is  guided  by,  and  acts  in  subserviency  to,  established  prin- 
cipies of  law,  expounded  and  enforced  by  the  court.  We  are 
of  the  opinión,  therefore,  that  the  power  of  compulsory  nonsuit 
should  be  upheld. 

Secondly ;  Did  the  court  err  in  refiising  to  grant  the  motion 
for  a  nonsuit  in  this  particular  case  ?  The  counsel  for  the  ap- 
pellants  claims,  that  it  should  have  been  granted,  on  the  ground 
that  there  was  no  evidence  given,  upon  which  the  law  would 
permit  a  jury  to  find  the  truth  of  the  two  material  averments  in 
the  complaint,  tl^t  the  defendants  were  common  carriers,  and 
that  the  goods  in  controversy  were  delivered  to,  and  received 
by  them,  as  such.  The  counsel  for  the  respondent  endeavors 
to  support  the  rnling  of  the  court  by  the  positions,  that  there 
was  some  evidence  tending  or  conducing  to  pro  ve  each  of  these 
allegations,  and  that  the  sufficiency  of  such  evidence  was  a 
question  solely  for  the  decisión  of  the  judge,  as  it  would  have 
been  for  the  determination  of  a  jury,  had  a  jury  been  called ; 
and  further,  that,  even  though  the  testimony  retumed  with  the 
record  be  insufficient  in  law  to  uphold  the  refusal  of  the  non- 
suit, an  appellate  court  must  presume,  that  the  entire  evidence 
given  by  the  plaintiff  would  justify  the  ruling  of  the  court,  and 
that  only  a  portion  thereof  is  retumed. 

The  last  position  we  shall  examine  first.  The  doctrine  of 
prcsumption  asserted,  undoubtedly  applies  when  a  case  comes 
up  on  the  naked  record  without  any  attempt  to  retum  the  tes- 
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timony.  Such  was  the  caee  of  Gomales  y.  SunÜey^  decided 
at  the  March  térra  of  this  court.  The  same  rule  is  applicable, 
commonly  though  not  nniTereally,  to  a  strict  bilí  of  exceptions ; 
of  which  it  is  not  the  office  to  retum  the  testimonj  farther  than 
Í6  essential  to  explain,  and  give  point  to  the  particular  excep- 
tions reserved.  But  it.is  not  properly  applicable  to  ivhat  is  de- 
nominated  a  ccLse^  the  yery  scope  and  object  of  which  is,  to 
bring  up  the  entire  testimony  and  proceedings  which  inay  be 
deemed  of  importance  by  either  party.  The  presumption  here 
is,  that  all  material  things  are  embodied  in  the  case.  The  latter 
presumption  also  arises  even  npon  a  bilí  of  exceptions,  where 
the  exception  taken  is  to  the  decisión  of  the  court  refusing  a 
nonsuiti  In  such  event,  it  is  the  business  of  the  plaintiff,  upon 
the  settlement  of  the  bilí,  to  see  that  all  the  evidence,  material 
for  him  in  sustaining  the  decisión  complained  of,  is  spread  upon 
the  record. 

The  otber  position  of  the  counsel  for  the  respondent  is,  when 
slightly  modified,  correct ;  if  there  be  some  evidence,  which,  in 
legal  construction,  fairly  tends  or  conduces  to  prove  aU  the 
material  allegations  of  the  complaint,  the  sufficiency  thereof  is 
a  question  solely  for  the  consideration  of  the  jury,  But  here 
the  rule  stops.  And,  therefore,  whilst  it  is  co%3eded,  that  where 
the  evidence  is  conflicting,  or  doubtful,  or  even  elight,  it  is 
proper  that  it  should  be  leít  to  the  jury  to  pass  upon,  yet,  at  the 
same  time,  where  there  is  no  evidenoe  upon  some  material  point 
necessary  to  be  preved  in  order  to  sustain  the  complaint,  equally 
as  where  there  is  no  evidence  at  all  upon  anypointy  it  becomes 
the  duty  of  the  court,  upon  the  motion  of  the  defendant,  to  order 
a  nonsuit. 

Let  US  now  apply  the  principies  above  laid  down  to  the  case 
at  bar.  To  sustain  the  complaint,  it  was  indispensable  for 
the  plaintiff  to  establish,  in  addition  to  other  matters,  the  two 
'material  averments  that  the  defendants  were  common  carriers, 
and  that  the  goods  in  question  were  delivered  to,  and  received 
by  tbem,  as  such,  for  the  purpose  of  belng  transported,  for  hire, 
from  New  York  to  San  Francisco.  Proof  of  these  averments 
would  have  obviated  the  necessity  of  showing  any  other  or  fur- 
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ther  contract  between  the  parties ;  for,  the  action  is  founded 
npon  the  common  law  diUy  imposed  upon  common  earriers^  and 
sonnds,  not  in  contract,  but  in  tort.  It  follows,  that,  thongh 
there  may  exist  an  expresa  contract,  in  a  snit  npon  which  the 
defendants  wonld  be  liable  according  to  its  terms,  it  cannot  be 
enforced  nnder  this  complaint,  withoat  proving  both  the  charac- 
ter  of  the  defendants  and  the  delivery  of  the  goods. 

The  solé  evidence  oflfered  by  the  plaintiff  of  the  delivery,  con- 
sista in  the  statement  in  the  record,  ^^that  the  plaintiff  gave  in 
''  evidence  the  market  valué  of  said  goods  in  San  Francisco  and 
^^  tibe  amonnt  of  damage  sustained,  as  appears  by  being  long 
"  immersed  in  water."  Whether  this  be  evidence  from  which  a 
jury  might  legitimately  infer  that  the  property  was  ever  deliv- 
ered  to  the  defendants,  it  is  unnecessary  to  determine ;  for  the 
reason,  that  the  defendants  themselves,  by  their  own  evidence, 
showing  the  possession  of  the  goods  at  one  time  in  the  defend- 
ants, snpplied'this  defect  in  the'plaintiff's  case.  This  gronnd  of 
nonsnit  was,  therefore,  waived  by  the  defendants  at  the  trial. 
Bnt  after  an  attentive  and  carefol  pemsal  of  the  whole  record, 
we  cannot  find  a  scintiUa  of  evidence  bearíng,  in  any  way,  upon 
the  point  whether  the  defendants  stand  in  the  position  of  com^ 
mon  carriers.  This,  however,  is  an  affirmative  fact,  which  the 
plaintiff  was  bound  to  make  out;  and  there  being  no  evidence 
upon  it,  a  verdict  of  the  jury  fínding  it  to  be  true,  could  not  be 
upheld  by  the  court.  The  motion  for  a  nonsnit  should,  there- 
fore, have  been  granted. 

We  have  thought  proper  to  consider,  somewhat  at  length,  the 
practice  of  nonsuit,  as  it  is  a  subject  upon  which  it  may  be  of 
interest  to  the  profession  to  procure  an  early  knowledge  of  the 
views  of  the  court.  Inasmuch,  however,  as  a  new  trial  is  to  be 
had,  it  is  expedient  that  the  cause  should  then  be  finally  dis- 
posed  of,  and,  for  this  reason,  we  shall  proceed  to  give  our 
views  of  the  other  points  made  by  coxmsel. 

The  testimony  of  the  defendants,  taken  in  connection  with 
that  of  the  plaintiff,  shows  that  the  court  below  erred  upon  the 
whole  case.  The  plaintiff  himselftestifies,  that  when  he  applied 
to  Haven  conceming  the  transportation  of  the  articles  in  suit, 
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Haven  gave  him  a  card  wbereon  were  prínted  tfae  ñames  of 
Lwingston  (&  WeüSj  and  that  tbe  plaintiff  directed  bis  agent 
íd  New  York  to  send  tbe  goods  to  San  FrancÍBCo  by  Zivingston 
€&  WeUs^  to  wJwm  Haven  liad  referred  him.  Tbe  bilí  of  lading, 
nnder  wbich  tbe  goods  were  forwarded,  is  signed  by  Lwingston^ 
Wells  i&  Co.^  and  consigns  tbe  contents  to  tbe  plaintiff,  to  the 
care  qfSaven  <&  Livingstony  San  Francisco.  It  tbus  appears 
tbat  Zivingston^  Wells  efe  Co.  were  tbe  carriers^  and  that  all 
Haven  &  Livingston  bad  to  do  witb  tbe  matter  was  to  receive 
tbe  goods,  at  tbis  end  of  tbe  line,  as  agents  or  warebonscmen. 
Tbe  fact  tbat  tbe  freigbt  was  paid  to  tbem  is,  in  no  wise,  incon- 
sistent  witb  tbe  fact  of  tbeir  being  simply  agents  in  tbe  transac- 
tion.  In  tbis  view  of  tbe  case,  tbe  only  gronnd  upon  wbicb  this 
áction  can  be  maintained  against  tbe  defendants,  is  by  proving 
tbat  Livingston,  of  tbe  firm  of  Haven  &  Livingston,  is  tbe  same 
person  as  Livingston,  of  tbe  firm  of  Livingston,  Wells  &  Co.;  or 
tbat  tbe  former  firm,  were  partners,  or  tbat  one  member  tbereof 
was  a  pai'tner,  in  the  latter  firm. 

Tbe  solé  remaining  question  is  as  to  tbe  proper  rule  for  esti- 
mating  tbe  damages ;  in  other  words,  whetber  tbe  price  of  tbe 
goods  at  tbe  place  of  sbipment,  or  tbe  valué  tbereof  at  tbe  port 
of  delivery,  should  be  adopted  as  the  criterion  for  determining 
tbe  amount  of  tbe  recovery.  Upon  tbis  point  tbe  autborities  do 
not  coincide — some  jiirists  of  eminent  ability  bolding  tbe  price 
at  tbe  place  of  sbipment  to  be  tbe  limit,  or  as  tbe  case  may  be, 
tbe  extent,  of  damages,  wbicb  tbe  plaintiff  is  entitled  to  recover 
— but  we  are  of  opinión  that  tbe  weight  of  autbority,  as  well  as 
tbe  reason  of  the  tbing,  is  in  favor  of  making  the  valué  of  tbe 
goods  at  the  port  of  delivery  tbe  rule  for  determining  tbe 
amount  of  damages.  (See  Sedgvnck  on  Das.  370.)  Tbe  sbip- 
ping  contract  requires  tbe  carrier  to  transport  tbe  cargo  safely, 
and  deliver  it  at  tbe  terminus  agreed  upon ;  in  case  of  non-ful- 
filment,  tbe  principies  of  law  would  dictate,  tbat  be  ougbt  to 
be  responsible  to  the  other  party  for  an  amount  wbicb  would 
cover  the  actual  damage  sustained.  That  amount  is  the  market 
valué  of  the  goods  at  the  port  of  delivery ;  for,  if  the  contract 
bad  been  fulfilled,  the  sbipper  would .  have  realized  that  sum, 
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and  that  sam  onlj.  This  is  the  daniage  strictlj  and  necessarily 
resulting  from  the  breach  of  the  contract,  and  an  estimate  npon 
this  basis  seems  to  be  more  in  nnison  with  the  rules  for  com- 
pnting  damages  in  most  other  cases,  thau  the  conflicting  rule 
referred  to. 
^ew  trial  granted,  costs  to  abide  the  event. 


C^So^  ,i(^^.%éO.  >¿gk./V^¿^,  ^2¿'^  ^'^'^'^"^ 

*j^  iií  ¿tw,  ¿  ff  f       Hoen  va,  Simmons  et  al.  q  n  O  ^^ 

In  an  action  for  the  recovery  of  land,  if  the  plaintíff  proves  no  title,  the  defendants 
being  in  possession  cannot  be  ousted ;  bot  if  the  defendants  ha  ve  entered  into  pos- 
session,  claiming  under  the  plaintiff,  and  in  subordination  to  his  title,  they  ara 
estopped  from  questioning  it. 

A  specific  performance  of  a  contract  for  the  conveyance  of  land,  can  be  enforced  only 
when  the  contract  is  in  wríting,  or  where  there  has  been  part  performance  of  a 
verbal  contract  by  the  vendee. 

Where  the  terms  of  a  verbal  contract  are  reduced  to  writing,  bot  the  written  paper 
is  neither  signed  ñor  delivered,  the  contract  will  be  deemed  inchoate  and  incom- 
plete,  and  neither  party  will  be  bound  by  it. 

A  party  who  seeks  a  specific  performance  of  a  verbal  contract  for  the  conveyance  of 
leal  estáte,  should  show  that  he  has  fully  complied  with  the  iubttance  of  the  con- 
tract on  his  part. 

Thus,  where  A.  contracted  verbally  to  convey  to  B.  a  certain  lot  of  land  for  $5000,  of 
which  sam  $1000  was  to  be  paid  down,  and  the  balance  in  two  months,  with  in- 
terest  at  the  rate  of  two  per  cent  a  month,  and  the  time  for  the  payment  of  the 
$4000  had  elapsed  long  before  the  commencement  of  the  suit ;  Held^  the  plaintiff 
not  having  paid  or  tendered  the  $4000,  with  interest,  that  a  speciñc  performance 
ought  not  to  be  decreed. 

An  agréement  for  the  conveyance  of  land,  resting  solely  in  parol,  is  void  by  the 
Mexican  law. 

Appeal  from  the  court  of  First  Instance  of  the  district  of  San 
Francisco.  The  action  was  bronght  to  recover  possession  of  a 
lot  of  land  in  the  citj  of  San  Francisco.  The  plaintiff  had  made 
a  verbal  contract  with  the  defendants  to  sell  to  them  the  pre- 
mises  in  controversy  for  the  sum  of  $5000,  of  which  $1000  was 
to  be  paid  down,  and  the  balance  in  two  months,  with  interest 
•  at  the  rate  of  two  per  cent,  a  month.    It  was  nnderstood  bj  the 
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parties  that  the  contract  was  to  be  reduced  to  writing,  and  siga- 
ed  bj  them ;  papers  were  accordinglj  drawn  up  bj  the  de&n* 
danta'  attomej,  but  before  thej  were  signed  the  plaintijBT  left  the 
State  for  Oregon,  and  they  never  were  signed.  Aíter  the  plaín- 
tiff  had  departed  for  Oregon,  the  defendants  in  good  faith,  and 
reljing  on  the  execntion  of  the  contract  bj  the  plaintifi^  took 
possession  of  the  lot,  and  erected  a  building  thereon.  They  took 
2/^^  J  possession,  however,  witJumt  the  direction^  consentí  or  Jcnowledge 
*>  ^aÍ  Lñ  t  of  the  plaintiff.  The  latter,  on  his  retum  to  San  Francisco,  re- 
^  V5r.        ~-^l    fased  to  perform  his  contract,  and  institnted  this  suit  to  recover 

possession.  The  defendants,  thereupon,  filed  a  cross  bilí  to  com- 
peí  a  specific  performance.  Before  fíling  their  bilí,  they  ten- 
dered  to  the  plaintiff  the  sum  of  $1000,  with  interest  thereon 
from  the  time  of  entering  into  the  verbal  contract,  bat  they  did 
not  pay,  or  offer  to  pay  the  balance  of  $4000,  althongh  the  time 
had  elapsed  within  which,  according  to  the  terms  of  the  verbal 
contract,  they  were  to  pay  it.  The  conrt  of  First  lustance  or- 
dered  a  specific  performance,  and  entered  jadgment  to  that 
effect,  from  which  the  plaintiff  appeals. 

Oeorge  Hyde^  for  plaintiff. 

Frederich  BÜlinga^  for  defendants. 

By  the  Court^  BimNBrr,  J.  Action  by  plaintiff  to  recover 
possession,  and  cross  suit  by  defendants  for  specific  perform- 
ance. 

It  is  clear  that  the  plaintiff  is  entitled  to  recover  possession  of 
the  lot  in  question,  nnless  the  defendants  have  a  right  to  compel 
him  to  convey  it  to  them.  The  coimsel  for  the  defendants  made 
a  point,  that,  inasmuch  as  the  plaintiff  had  proved  no  title  in 
himself,  the  defendants,  beiugin  possession,  could  not  be  ousted. 
This  is  very  good  law  when  applied  to  a  proper  state  of  facts, 
but  has  no  application  in  this  case.  The  defendants,  having  en- 
tered into  possession,  claiming  nnder  the  plaintiff  and  in  snb* 
ordination  to  his  title,  are  estopped  from  questioning  it.  Their 
position  is  similar  to  that  of  a  tenant,  who  cannot  gainsay  or 
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deny  the  title  of  bis  landlord,  without  having  first  restored  the 
possession.  The  plaintiff  must,  therefore,  recover,  unless  the 
defendants  show  a  right  to  a  specific  performance,  upon  the  prin- 
cipies adopted  by  courts  of  equity. 

The  affirmative  of  this  latter  position  can  be  sustained  only 
üpon  the  ground,  that  there  was  a  snbsisting  contract  in  writing 
reciprocally  binding  upon  the  parties  ;  or  that  there  was  a  ver- 
bal agreement,  and  part  performance  of  it  by  the  defendants 
under  snch  circumstances,  that  it  wonld  be  a  fraud  on  the  part 
of  the  plaintiff  if  he  were  not  compelled  to  convey. 

There  was  no  contract  in  writing.  A  paper  was  drawn  up 
which  might  have  acquired  the  forcé  of  a  written  contract,  had 
it  been  signed  and  delivered  ;  but  without  signatureor  delivery, 
it  is  of  no  account  It  was  inchoate  and  incompleto,  and  neíther 
party  was  bound  by  it. 

The  contract,  therefore,  if  there  was  one,  was  merely  verbal, 
and  there  is  no  part  performance  within  the  equitable  rules 
which  govem  decisions  in  such  cases. 

A  party,  asking  the  interposition  of  the  equitable  power  of 
the  court  in  enforcing  a  verbal  contract  for  the  conveyance  of  real 
estáte,  should  show  that  he  has,  on  his  part,  fuUy  complied  witli 
the  siíbstance  of  all  the  provisions  which  he  engaged  to  perform. 
The  verbal  contract  in  this  case  was,  that  the  defendants  should 
pay  $1000  down,  and  $4000  in  two  months  thereafter,  with  in- 
terest  at  the  rate  of  two  per  cent,  per  month.  The  period  lim- 
ited  for  the  payment  of  the  fuU  amount  had  elapsed  long  before 
the  commencement  of  the  suit;  and  in  order  to  entitle  the  de- 
fendants to  a  specific  performance,  they  should  have  shown  that 
they  had  paid  or  tendered  the  whole  sum  of  $5000,  with  the 
stipulated  rate  of  interest.    This  they  have  not  done. 

Sut  the  defendants  say  that  by  the  Mexican  law  a  verbal  con- 
tract for  the  sale  of  land  was  equally  valid,  as  if  it  were  in 
writing.  We  think  not,  and  so  held  in  Sarria  v.  Brown^  {antCy 
p.  98.)  There  is  no  doubt  about  tlie  correctness  of  that  decisión. 
There  never  has  been  a  time,  since  the  adoption  of  the  Feero 
Juzgo^  in  which  lands  could  be  conveyed  under  Spanish  or 

Mexican  law,  without  an  instrument  in  writing, — ^unless  it  was, 
Vou  L  9 


X22  CASES  IN  THE  SÚFREME  COURT. 

Hoen  V.  Sinamoiu. 

perhaps,  in  the  case  of  an  executed  contract,  where  corporeal 
poBsession  was  delivered  at  the  verj  time  of  tho  sale  bj  actaal 
entry  upon  the  premises,  and  the  doing  of  certain  acts  analogous 
to  the  Iwery  ofseiñn  at  common  law.  Had  this  not  been  bo^ 
one  main  branch  of  the  revenues  of  the  Spanish  Crown  and 
Mexican  Bepublic,  called  the  Alcahala^  being  a  dnty  pajable 
upon  the  transfer  of  land,  would  have  been  easily  evaded. 

Bj  Zaw  29,  líb,  8,  tit.  13,  of  the  Bec&pilacion  de  Indias^ 
every  sale  of  real  estáte  was  reqnired  to  be  made  before  the 
escribano  of  the  place  where  the  contract  was  entered  into,  and 
if  there  were  no  escribano^  before  the  judge  of  First  Instance ; 
and  these  officers  were  required  to  fumish  a  copj  and  statement 
of  the  writings  or  contracts  made  before  them,  with  the  day, 
month,  and  year  in  which  they  were  made,  the  ñames  of  the 
seller  and  pnrchaser,  the  propertj  sold  or  exchanged,  and  the 
price.    {ArriUaga^s  Decretos^  vol.  for  1838,  p.  421.) 

Another  anthor  sajs,  that  the  conyejance  of  lands  was  re- 
quired to  be  by  a  written  instrument,  properly  authenticated, 
{escrito  autentico^  Without  this,  neithcr  possession  ñor  pro- 
perty  in  lands  could  be  Bustained  in  law ;  no  judicial  designa- 
tion  of  boundaries,  or  fixing  of  landmarks  could  take  place ;  only 
with  the  title-deeds  before  the  eye  could  these  important  and 
delioate  acts  be  performed,  whether  the  object  were  to  avoid  a 
litigation,  or  bring  a  pending  suit  to  a  termination,  according 
to  justice  and  truth.  Such  importance  was  attached  to  the  for- 
malities  prescribed  by  law  for  the  execntion  of  deeds  of  convey- 
ance,  that  if,  by  chance,  an  instrument  were  defective  in  form, 
as,  for  instance,  if  it  lacked  the  signature  of  the  judge,  or  escri- 
ianoy  or  witnesses,  or  parties,  or  an  exact  statement  of  their  acts, 
motives,  and  objects,  the  instrument  would  be  vicíous  {vicioso^) 
and  consequen tly  nuil,  {nulo.)  {Ordenamos  de  Tierras  y  Aguas^ 
p.  144, 145.) 

So  important  was  this  principie  of  law  deemed,  that,  in  the 
convention  between  the  Mexican  government  and  the  English 
holders  of  Mexican  bonds,  entered  into  on  the  15th  day  of  Sep- 
tember,  1837,  by  which  the  bonds  were  authorized  to  be  ex- 
changed for  lands,  it  was  thought  proper  to  insert  a  stipulation, 
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that  after  title  was  acquired  and  possession  taken,  the  lands 
shonid  not  thenceforth  be  transferred,  except  by  ineans  of  a 
written  instrument  in  due  form  of  law.  {Par  medio  de  escri- 
tura de  venta  en  la  forma  legal,)  {Seo.  5,  ^  &uoh  corivention^ 
p.  53,  of  Ordena/mas  de  Tierras  y  Aguas.) 

We  do  not  donbt  that  a  writing  was  as  necessary  for  the 
transfer  of  lands  in  México,  as  it  is  in  the  United  States. 

Jadgment  reversed,  with  costs. 


SwANSTON  &  Taylob  vs.  Sublette  et  aZ. 

A.  being  indebted  to  B.  delivered  to  kim  a  quantity  of  lumber  as  securíty  for  pay- 
ment  of  tbe  debt,  witb  the  understanding  that  B.  should  proceed  and  sell  the 
hjmber,  and  pay  bis  debt  oat  of  the  proceeds.  The  lamber  was  aílerwards  levied' 
upon  by  the  defendants  under  an  execution  in  their  favor  against  A.  as  bis  property : 
Heldy  that  the  Inmber  was  not  subject  to  seizure  under  an  execution  against  A. 
withoat  payment,  in  the  first  place,  of  bis  indebtedness  to  B. 

Where  a  case  is  made  under  the  statute  of  Feb.  28th,  1850,  the  court  will  presume 
that  all  the  evídence  giv^a  on  the  trial  of  the  cause  in  the  court  below,  is  contained 
therein. 

Afpeal  from  the  conrt  of  First  Instance  of  the  district  of 
San  Francisco.  One  Yogan  was  indebted  to  the  plaintiffs, 
Swanston  &  Taylor,  in  the  snm  of  ^6000,  and  in  order  to  seenre 
that  indebtedness,  delivered  to  their  possession  a  quantity  of 
lumber  for  them  to  sell  and  pay  their  debt  ont  of  the  proceeds, 
Burgoyne  &  Plume,  twoof  the  defendants,  recovered  jndgment 
against  Vogan,  and  directed  Sublette,  the  other  defendant,  who 
was  sheriff  of  the  court  of  First  Instance,  to  levy  upon  the 
lumber  and  sell  it  for  the  satisfaction  of  their  judgment.  This 
he  did.  Swanston  &  Taylor  then  brought  this  action  against 
Sablette  and  Burgoyne  and  Plume  jointly,  to  recover  the  valué 
of  the  lumber.  Judgment  was  rendered  in  the  court  below  in 
favor  of  the  defendants,  and  the  plaintiffs  appealed. 
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Eiward  Norton^  for  plaintiff.  The  lamber  was  not  snbject 
to  seizure  or  levy  on  execution  against  Vogan ;  certainly,  not 
wíthout  satisfaction  of  plaintiff 's  debt  of  (6000,  wkich  was 
more  than  the  property  was  worth. 

B.  A.  Lochmood^  for  defendants.  The  record  does  not  state 
that  no  other  evidence  was  adduced,  and  the  intendment  of  law 
is  in  favor  of  the  judgment. 

The  evidence  is  conflicting,  and  in  sach  case  a  new  trial  will 
not  be  granted. 

By  ihs  Court^  Hastings,  Ch.  J.  The  respondents'  counsel 
relies  principally  npon  the  first  point  made,  viz :  ^^  The  record 
^^  does  not  state  that  no  other  evidence  was  addaced,  and  the 
"  intendment  of  law  is  in  favor  of  the  judgment."  That  such 
is  the  law  in  all  conrts  of  this  jorisdiction,  under  the  ordikiary 
jnles  of  practice,  no  one  will  controvert.  Bnt  this  is  a  case 
tmade  under  the  statute  of  Feb.  2Sth,  1850,  by  the  provisions  of 
>wliich  we  are  to  presume  that  all  the  evidence  is  embodied  in 
tibe  record,  and  the  question  to  be  settled  is,  whether  the  court 
'below  erred  in  finding  for  the  respondents  on  the  testimony. 
It  ísmiged  in  respondents'  second  point,  and  opon  the  argament, 
that  the  testimony  is  confiicting,  and  that  in  such  case  a  new 
triaíl  (Coald  not  be  granted.  There  appears  to  be  no  discrepancy 
in  the  itestimony  as  to  the  fact  that  appellants  had  the  actual 
possession  of  the  property  in  question  at  the  time  of  the  levy, 
.and  all  the  witnesses  seem  to  agree  that  they  had  either  a 
general  ©r  special  property  in  the  lumber  seized.  The  court 
therefore  ^redin  finding  for  the  respondents,  and  the  judgment 
is  reverse!,  and  a  new  trial  awarded. 
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Dalbthfle  vs.  Haitbok. 

Tke  doctrine  of  Ringgold  ▼.  Haven  ^  Livingtíotí^  (ante^  p.  108,)  that  it  is  the  duty  of 

the  eourt  in  a  proper  case  to  nonsuit  the  plaintiffj  affinned. 
Where  there  is  no  evid^ace  (o.  make  out  a  oause  of  action,  ih»  eooit  «hould  nonstdt 

the  plaintiff. 

Appeal  from  thecourt  of  First  Instance  of  the  districtof  San 
Francisco.  The  facte  of  the  case  wiU  be  found  in  the  opinión 
of  thecourt. 

— : ^— ,  for  plaintiff. 


John  Chárrey^  for  de&ndant 

By  tTie  Court^  Bbnnett,  J.  Appeal  from  court  of  First  In- 
stance for  the  districtof  San  Francisco,  The  complaint  alleges 
that  the  defendant  made  a  contract  with  the  plaintiff  to  transport 
the  materíals  for  a  bouse,  together  with  certain  bozes  of  mer- 
cbandise,  consisting  of  haa?dware,  from  Baltimore  to  San  Fran- 
cisco, on  the  defendant's  ship  called  the  Jane  Parker — that  the 
lionse  and  mercbandise,  instead  of  being  put  on  board  the 
Jante  Pa/rJcer^  were  shipped  on  another  vessel  belonging  to 
the  defendant,  called  the  bark  Sebe — ^that  the  Jofne  Pwrker 
arrived  at  San  Franscisco  two  months  before  the  Sebe — ^and 
that  the  plaintiff  had  snstained  damage  to  the  amonnt  of  twenty- 
¿ve  thoQsand  dollars,  by  reaaon  of  the  house  and  merchandise 
being  of  less  valne  at  the  time  of  the  arrival  of  the  Hehe^  than 
thej  wonld  haye  been  ftít  the  time  of  the  arrival  of  the  Jane 
Pa/rlher. 

The  defendant,  in  his  andwer,  denies  that  he  nndertook  to 
oarry  the  propertj  in  question  on  the  Jane  Parker^  but  alleges 
that  it  was  understood  and  agreed  that  it  should  be  shipped  on 
the  Sebe.  He  also  alleges  that  the  property  was  of  greater 
valué  at  the  time  of  the  arrival  of  the  H^^  than  such  property 
was  worth  at  the  time  of  the  arrival  of  the  Jame  Parker. 
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Thecasewastriedbeforeajury.  Tbree  witnesses  were  swon, 
on  the  part  of  the  plaintiff.  One  of  them,  Williatn  H.  Stnmp, 
testifíed  as  foUows : — ^^  That  he  knew  the  parties,  and  that  some- 
^^  time  before  the  sailing  of  the  ehip  Jane  Parker  from  Balti- 
^^  more  to  San  Francisco,  the  defendant  told  witness  that  he  was 
^'  going  to  take  a  hoose  for  plaintiff  from  Baltimore  to  San 
"  Francisco — that  plaintiff  was  not  then  present  on  the  Jane 
^'  JParker — that  sometime  after,  witness  saw  the  materials  of  a 
'^  house  on  the  wharf  of  the  Jane  Parker,  marked  with  the 
"  initial  letters  of  the  plaintiff's  ñame — that,  at  that  time,  the 
''  bark  Hebe  was  Ijing  at  the  wharf,  about  one  handred  feet 
"  from  the  Jane  Parker — ^that  all  he  knew  about  the  contract 
^^  to  take  the  house  on  the  Jane  Parker,  was  what  the  defend- 
^^  ant  said  to  him  as  before  stated — that  at  the  time  defendant 
^'  told  the  witness  that  he  was  going  to  take  the  house  as  men- 
^^  tioned,  witness  knew  nothing  abont  the  defendant's  having 
«  the  Hebe/" 

Samuel  Stump,  on  the  part  of  the  plaintiff,  testified  ^'  That  he 
"  saw  a  house,  sorae  five  or  six  days  before  the  Jane  Parker 
^'  sailed,  marked  with  the  initials  of  the  plaintiff's  ñame,  lying 
^^  upon  the  wharf  at  Baltimore — ^that  the  bark  Jlebe  was  then 
"  lying  about  one  hundred  feet  from  the  Jane  Parker — that 
"  the  only  way  he  knew  the  house  was  plaintiff's  was  by  the 
"  initial  letters." 

One  Latimer,  on  the  part  of  the  plaintiff,  testifíed  ^^  That 
^^  there  was  but  little  difference  between  the  price  of  hardware, 
^^  at  the  time  of  the  arrival  of  the  Jane  Parker,  and  the  JSTebe's 
^^  arrival — ^that  hardware  at  those  dates  was  dull,  and  but  few 
"  sales  were  made." 

The  above  is  all  the  evidence  which  the  retum  shows  was 
given,  and  upon  this  the  plaintiff  rested  his  case.  The  counsel 
for  the  defendant  moved  for  a  nonsnit,  on  the  ground  that  the 
plaintiff  had  not  proved  a  sufficient  case  to  go  to  the  jury.  The 
court  denied  the  motion^  on  the  ground  that  the  court  could 
grant  a  nonsuit  in  no  case  whatever. 

The  defendant,  then,  in  addition  to  other  matters,  gaye  in 
evidence  two  bilis  of  lading,  by  which  the  articles  in  question 
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were  shipped  at  Baltimore,  on  the  bark  JSebe^  and  on  each  of 
which  was  endorsed  a  receipt  of  the  contenta  by  the  defendant 
at  San  Francisco.  There  was  no  claim  that  the  goods  were  not 
delivered  in  good  condition. 

The  jury  found  a  verdict  for  the  plaintiff  for  the  sum  of 
$1900.  The  defendant  moved  the  court  below  for  a  new  trial, 
and  the  conrt  ordered  the  verdict  to  be  set  aside  and  a  new  tríal 
granted,  unless  the  plaintiff  would  consent  to  a  reduction  of 
sixteen  hundred  doUars  from  the  verdict.  The  plaintiff  con- 
sented  to  this  reduction,  and  the  court  rendered  judgment  for 
$300  and  coste.    From  this  judgment  the  defendant  appeals. 

We  have  held,  at  this  term  of  the  court,  in  Ringgóld  v.  Lvo- 
zngston^  that  if  the  plaintiff's  evidence  be  insufficient  in  law  to 
authorize  a  jury  to  find  a  verdict  for  the  plaintiff,  or  if  the  court 
would  set  aside  the  verdict,  if  so  found,  as  contrary  to  evidence, 
it  is  the  duty  of  the  court  to  nonsuit  the  plaintiff.  That  rule 
applies  to  this  case.  There  is  no  pretence  of  any  evidence,  that 
the  defendant  undertook  to  carry  any  of  the  property  in  ques- 
tion  on  the  Jane  Parker^  except  the  houae^  and  all  the  evidence 
in  relation  to  the  Tíouse  is  the  declaration  of  the  defendant, 
"  That  he  was  going  to  take  a  house  for  plaintiff  from  Baltimore 
"  to  San  Francisco,"  and  that,  sometime  after  this  declaration 
was  made,  the  materials  of  a  house,  marked  with  the  plain- 
tiff's  initials,  were  seen  on  a  wharf  at  which  the  Jane  Parker 
and  the  Hébe  were  both  lying.  We  do  not  see  how  this  proves 
a  contract  to  ship  the  house  on  the  Jane  Parker.  The  court 
ought  not  to  have  permitted  the  cause  to  go  to  the  jury  upon  such 
evidence.    It  should  have  granted  the  motion  for  a  nonsuit. 

Besides,  even  though  the  nonsuit  were  properly  refused,  the 
bilis  of  lading  completely  countervail  the  forcé  of  the  plaintiff' s 
evidence.  It  is  impossible  to  conceive  how  a  jury,  not  acting 
under  some  mistake  or  misapprehension,  and  uninfluenced  by 
passion  or  prejudice,  could  find  for  the  plaintiff,  upon  the  evi- 
dence given,  a  verdict  of  one  thousand  and  nine  hundred  dollars. 
So  manifestly  contrary  to  evidence  was  their  verdict,  that  the 
court  below  was  obliged  to  deduct  more  than  five-sixths  from 
the  amount  which  they  found.    We  must  complete  the  act  of 
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joBtice  which  the  court  below  odIj  partíally  performed^  and 
deduct  the  balance. 

Jüdgment  reversed,  with  coste. 


Stevenson  V8.  Lick. 


An  action  cannot  be  maintained  against  A.,  to  recover  damages  for  a  tiespaM  to  real 

estáte  committed  bj  B. 

All  the  facts  necessaiy  to  be  stated  in  this  case,  are  contained 
in  the  opinión  of  the  court. 

By  the  Covrt^  Bennett,  J.  Appeal  from  court  of  First  In- 
stance  for  the  District  of  San  Francisco.  The  complaint  alleges 
that  Lick,  on  the  28th  day  of  March,  1849,  leased  to  one  Blanch- 
ard  certain  premises  in  San  Francisco,  on  which  there  was  an 
adobe  house ;  that  Blanchard,  on  the  15th  day  of  September 
folio  wing,  assigned  the  léase  to  the  plaintiff ;  and  that  aíterwards, 
"  D.  W.  Chandler  efe  Ci>.,  in  purauance  of  some  proceeding 
"  which  they  claimed  authorized  them^  tore  down  said  horise.^^ 
The  prayer  of  the  complaint  is,  that  Lick  may  be  decreed  to 
pay  to  the  plaintiff  the  valué  of  the  house. 

The  defendant  pleaded  the  general  issue.  The  cause  was 
tried  before  the  court,  without  a  jury ;  and,  after  hearíng  the 
proofs  of  the  parties,  the  court  rendered  the  following  jüdgment : 
"  That  the  said  Lick  pay  to  the  said  Stevenson  the  sum  of  four 
^^  hundred  and  ninety  doUars,  as  damages  to  the  said  Stevenson 
"  for  being  deprived  of  the  use  and  enjoyment  of  the  house 
'^  named  in  the  plaintiff's  declaration,  from  the  time  it  was  torn 
"  down  to  the  end  of  the  term ;  or,  at  the  option  of  the  plaintiff, 
"  to  be  signified  in  open  court  within  a  day  from  this  time,  that 
"  instead  of  the  sum  of  four  hundred  and  ninety  dollars,  as  afore- 
^'  said,  that  the  plaintiff  retain  and  enjoy  the  said  house  named 
'^  in  the  declaration  to  the  end  of  the  said  term  ;  and  also  that 
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^'  said  defendant  paj  the  costa  and  charges  in  ibis  behalf  ex- 
"  pended,  and  that  plaintiff  have  execution  therefor." 

The  plaintiff  appeals  from  this  judgment,  and  asks  that  it  maj 
be  reversed.  His  prayer  should  be  granted.  Having  ascer- 
tained  his  mistake,  in  snpposing  that  Zick  conld  be  made  an- 
Bwerable  for  the  trespasses  of  "  J).  W.  jCTuincller  <&  Co.^^^  the 
plaintitf  seems  desirous  of  preventing  the  wrong  which  would 
be  done  to  the  defendant  by  the  execution  of  the  judgment  of 
the  conrt  below.  We  think  he  should  not  be  thwarted  in  this 
laudable  purpose. 

It  is  unnecessary  to  examine  the  proceedings  subseqnent  to 
the  complaint,  even  if  they  were  before  us  in  an  intelUgible 
shape ;  for  there  can  be  no  supposable  proof  which  would  au- 
thorize  a  judgment  in  favor  of  the  plaintífT  upon  the  facts  set 
forth  in  his  complaint. 

Judgment  reversed,  with  costs. 


TewxsiBttbt  V8.  Laffak. 

AVliere  a  contract  is  made  to  convey  land  by  a  quit-claim  deed  at  a  future  time,  an 
action  cannot  be  maintained  by  the  vendee  agaínst  the  vendor,  on  the  ground  that 
ft  third  penon  has  intruded  upon  a  portion  of  the  land,  and  the  vendee  cannot  ob- 
tain  poaeeaaion,  there  being  no  stipulation  in  the  contiact  that  the  vendee  shall  be 
potin  possession. 

Nór  can  such  action  be  sustained  on  the  ground  that  the  vendor,  long  añer  the 
execution  of  the  contract,  gave  the  vendee  a  certifícate  to  the  effect,  that,  at  the 
time  of  making  the  agreement,  he  consented  and  agreed  that  the  vendee  should 
take  possession  of  the  lot  forthwith. 

Appeal  from  the  court  of  First  Instance  of  the  district  of 
San  Francisco.  The  facts  of  the  case  will  be  found  in  the 
opinión  of  the  court. 

By  the  Cowrt^  Benistett,  J.  On  the  llth  day  of  October, 
1849,  Laffan  made  his  bond  to  Tewksbury  conditioned  to  exe- 
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ente  and  deliver  a  quit-claim  deed  of  a  lot  of  land,  upon  the 
latter  pajing  certain  notes,  the  laet  of  which  will  not  become 
due  nntil  the  Ist  day  of  November  next.  On  the  2d  day  of 
January,  1850,  Laffan  gave  to  Tewksbury  a  certifícate  in  writ- 
ing,  which,  after  particularly  defining  the  boundaries  of  the 
lot,  which  were  left  nncertain  in  the  bond,  contained  the  foUow- 
ing  clause :  ^^  And  I  did  at  the  time  of  the  said  agreement 
"  consent  and  agree  that  the  said  Tewksbury  should  have  the 
"possession  of  said  lot  forthwith."  This  certifícate  was  ob- 
jected  to,  at  the  trial,  as  irrelevant  and  inadmissible  evidence. 
It  appeared,  on  the  trial,  that  a  third  person,  not  connected 
with  or  acting  under  Laffan,  had  encroached  npon  a  small  por- 
tion  of  the  premises,  so  that  Tewksbury  could  not  erect  thereon 
a  house  of  particular  dimensions,  which  he  had  bought  for  that 
purpose,  without  alteration.  The  cause  was  heard  before 
referees,  who  reported  in  favor  of  the  plaintiff  for  $1,500 
damages,  for  which  sum,  and  costs,  the  judgment  was  rendered 
from  which  this  appeal  was  taken. 

There  is  no  ground  for  any  action  whatever  in  this  case.  The 
only  thing  to  which  Laffan  bound  himself  was,  to  give  a  quit- 
claim  deed.  The  period  for  executing  that  has  not  arrived,  and 
there  is  no  pretence  of  any  breach  of  this  condition.  The 
action  seems  to  have  been  brought  upon  the  supposition  that 
a  bond  to  give  a  quit-claim  deed  implies  a  covenant,  not  only 
to  deliver  possession,  but  to  protect  and  insure  the  obligee 
against  trespassers.  But  an  agreement  to  give  a  quit-claim  deed 
cannot  surely  confer  greater  rights  than  would  be  acquired 
under  a  deed  containing  express  covenants  of  warranty,  seisin, 
and  quiet  enjoyment ;  and  the  facts  of  this  case  are  insufficient 
to  sustain  an  action  even  upon  a  deed  embracing  all  these 
covenants.  {Gardner  v.  Kettdes^  3  HiU^  330;  Sedgwich  v. 
H(dlenbeck^  7  J.  R.  376.) 

The  certifícate  does  not  help  the  plaintiff.  It  was  executed 
long  after  the  bond,  and  forms  no  part  of  the  original  contra(Jt. 
It  is  not  in  itself  an  agreement  upon  which  an  action  can  be 
based ;  there  is  no  mutuality,  no  consideration.  It  purports  to 
be  simply  a  recital  of  a  stipulation  in  a  previous  agreement, 
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and,  upon  referring  to  the  agreement,  we  find  no  such  stipula- 
tíon.  lí  it  be  regarded  as  Laffan's  interpretation  of  his  bond, 
he  seems  to  have  misapprehended  the  legal  effect  of  his  con- 
tract ;  but  sach  misapprehension  cannot  serve  as  the  fonndation 
of  an  action.  The  certifícate,  then,  being  neither  a  contract  in 
itself,  ñor  a  part  of  the  original  agreement,  it  was  inadmissible 
evidence  for  any  purpose  whatever,  except  to  explain  the  am- 
biguity  in  the  bond  as  to  the  location  of  the  lot  intended  to  be 
convejed.  If  it  means  that  Laffan  consented  and  agreed  ver- 
bally,  at  the  time  of  making  the  contract,  it  amonntsto  nothing ; 
for,  where  an  agreement  is  reduced  to  writing,  all  stipulations, 
and  conditions,  and  provisions  relating  to  the  snbject  matter  of 
the  contract,  are  merged  in  the  writing,  except  in  some  special 
cases,  of  which  this  is  not  one. 

But  forther,  conceding  that  this  stipulation  formed  a  part  of 
the  original  contract  in  writing,  the  result  wonld  bé  the  same. 
It  imports  nothing  more  than  a  privilege  or  license  to  the  plain- 
tiff  to  take  possession  of  the  lot  before  the  expiration  of  the 
períod  for  executing  the  quit-claim  deed ;  but  it  does  not  im- 
plj  that  the  defendant,  in  case  a  third  person  held  the  lot,  or  a 
portion  of  it,  should  either  deliver  possession,  or  be  liable  for 
damages  in  the  event  of  the  plaintiff  being  unable  to  acquire 
possession. 

Jadgment  reversed,  with  costs  to  the  defendant  in  both 
coorts. 


Pabeeb  vs.  Shephabd  et  al. 

Wheté  a  lummons  was  issoed  and  terved  in  the  moming,  by  which  the  defendants 
were  cited  to  appear  and  answer  the  complaint  in  the  coort  of  First  Instance,  at 
10  o'clock,  and  judgment  was  rendered  against  them  at  9  o'clock  in  the  moming  of 
the  same  day ;  Held,  that  the  jadgment  was  irregidar,  and  should  be  reversed,  not- 
withstanding  the  court  offered  them  permission  to  come  in  at  a  subseqaent  day  and 
make  their  defence. 

Appeal  from  the  court  of  First  Instance  of  the  district  of  San 
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Francisco.    Tbe  íacts  npoii  which  the  jadgment  of  the  conrt 
was  based,  are  stated  in  the  opinioa  of  the  chief  jostice. 

Mr.  ShaWj  for  plaintiff. 

Harace  HcmeB^  for  defendants. 

By  the  Couri^  Hastings,  Oh.  J.  It  appears  from  tbe  record 
that  the  defendants  were  cited  to  appear  and  answer  tlie  com.- 
plaint  at  the  honr  of  10  o'clock  of  the  day  specified  for  tríal. 
That  the  judgment  waB  rendered  at  the  hour  of  9  o'clock  of  said 
day,  on  expwrU  proof  of  plaintijBPs  title,  the  defendants  not  be- 
ing  present. 

From  this  decisión  of  the  conrt  the  appeal  is  talcen. 

The  proceedings  of  the  conrt  of  First  Instance,  one  honr  be- 
fore  the  time  of  trial,  are  evidentlj  irregular,  and  conld  not  be 
corrected  bnt  by  consent  of  partios.  The  defendants,  it  seeuis, 
had  several  days  allowed  by  the  conrt  within  which  to  appear 
and  make  their  defence ;  and  inasmuch  as  it  does  not  appear 
that  they  conld  not  ha  vé  had  a  fair  tríal  on  the  merits,  we  think 
it  bnt  just  that  the  costs  of  this  conrt  should  abide  the  event  of 
a  new  trial. 

The  judgment,  therefore,  of  the  court  of  First  Instance  is  re- 
yersed,  and  a  new  trial  npon  the  merits  awarded. 


Johnson  m.  Pendleton  et  al. 

Where  there  is  conflicting  evidence  on  the  trial  of  a  cause  and  no  rule  of  law 
appears  to  have  been  violated,  a  judgment  will  not  be  nversed  on  tbe  suppoaition 
that  the  jury  may  have  come  to  a  wrong  conclusión  as  to  a  matter  of  íact. 

Appeal  from  the  district  conrt  of  Santa  Clara  county.    The 
only  material  facts  will  be  found  in  the  opinión  of  the  conrt. 

Frederick  S.  Sanford^  for  plaintiff. 
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S.  JSeydenfélcUj  for  defendant. 

jffy  the  GowH,  Beetnett,  J.  The  plaintiff 's  action  is  for  ser- 
YÍces  as  clerk  in  a  etore.  The  defendants  deny  that  thej  are 
indebted  to  the  plaintiff,  bnt  claim  that  he  is  indebted  to  them. 
This  is  the  substance  of  the  pleadings.  The  cause  was  tríed 
before  a  jury,  and  judgment  rendered,  npon  their  verdict,  for 
$479,47  in  favor  of  the  plaintiff.  The  defendants  appeal.  At 
the  trial  the  testimony  was  conflicting ;  no  point  of  law  was 
raled  against  the  defendants ;  anr^  they  seem  to  have  appealed 
solely  npon  the  gronnd  that  the  jnry  carne  to  an  incorrect  con- 
clusión npon  a  matter  of  fatst.  We  have  already  held,  in 
several  cases,  that  we  onght  not  to  distnrb  the  verdict  of  a  jury 
upon  a  question  of  fact,  where  the  evidence  is  conflicting,  and 
where  no  rule  of  law  appears  to  have  been  violated.  These 
decisions  control  this  case. 

Judgment  affirmed  with  costs. 


HOBBELL  V8.  QbAT. 


A  Second  Alcalde  has  not  juiisdictíon  of  any  claim  exceeding  $100.    Thus  where 
judgment  was  rendered  by  him  for  $1030,50,  it  was  reveised. 

Appeal  from  a  judgment  of  the  Second  Alcalde  of  the  dis- 
trict  of  Sonoma.  The  facts  will  be  found  in  the  opinión  of  the 
court. 

J.  W.  Bracketty  for  plaintiff. 

H.  Sopkine^  for  defendant. 

£y  the  Court^  Ltons,  J.  This  case,  from  the  moment 
of  its  inception  to  its  appearance  here,  presents  to  view  a 
curious  anomaly.    It  was  commenced  before  the  Second  Alcalde 
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of  SoDoma  dietríct,  an  officer  whose  jarisdiction  was  limited  by 
law,  to  causes  in  which  the  amount  claimed  was  one  hnndred 
doUars  or  under.  Plaintiff  sned  for  one  thousand  and  fortj- 
Beven  y^^  dollars,  and  the  Second  Alcalde  rendered  judgment 
against  defendant  for  one  thousand  and  thirtj  ^^j^  dollars. 
From  this  judgment  an  appeal  was  taken  to  the  court  of  First 
Instance.  The  judge  of  the  last  named  tribunal  assigned  the 
cause  for  trial  on  the  nineteenth  daj  of  April  next  ensuing,  and 
aíterward,  for  a  most  novel  reason  divulged  by  the  record, 
abridged  the  delay  before  granted,  and,  without  the  consent 
of  defendant,  ordered  the  cause  to  be  tried  at  an  earlier  day. 
An  abortivo  attempt  was  made  to  trj  the  cause  on  the  day  last 
named,  but  no  judgment  therein  was  rendered,  and  the  case  thus 
comes  here  for  final  adjudication.  The  whole  proceedings  are 
irregular.  The  Second  Alcalde  exceeded  his  jurisdiction,  and 
the  subsequent  acts  are  an  entire  departure  from  all  legal  rules. 

Judgment  of  the  court  below  reversed. 


Belt  vs.  Davis. 

^jfy  a  final  judgment  is  to  be  underetood,  not  a  final  detennination  of  the  ríghts  of  the 
parlies  in  the  subject  matter  of  the  litigation,  but  roerely  of  the  particular  suit. 

ThuS)  where  a  judgment  was  rendered  in  the  court  of  First  Instance,  and  the  defend- 
ant filed  a  complaint  in  the  distríct  court  to  vacate  and  annul  the  judgment  on  the 
frround  of  fraud,  &c.,  to  which  an  answer  was  put  in,  and  the  cause  tried  in  the 
distríct  court,  and  judgment  given  in  accordance  with  the  prayer  of  the  com- 
plaint ;  hdd^  that  this  was  a  final  judgment  from  which  an  appeal  would  lie  to 
this  court. 

The  definition  of  a  final  judgment  given  in  Loring  v.  JÜiley,  iante^  p,  24J  ezpiained. 

Where  it  appears  on  the  face  of  the  judgment  record  itseli^  that  there  was  no  tríal 
before  a  jury  and  no  evidence  given  to  the  court,  it  wil'i  not  be  presumed  on  ap- 
peal that  any  evidence  was  adduced  in  the  case,  but  the  court  will  presume  that 
the  cause  was  heard  on  the  pleadings  alone. 

jfi  «fem«,  that  the  certificate  of  the  clerk  of  the  distríct  court  could  not  be  received  to 
contradict  the  plain  import  of  the  judgment. 

The  snpreme  court  alone  has  a  revisory  jurisdiction,  by  way  of  appeal,  over  judg- 
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menta  of  conrts  of  First  Instanqe ;  and  in  respect  to  such  judgments,  distríct 
courts  are  not  conrts  of  review,  and  have  no  jurisdiction  to  examine  into  their  re- 
gularíty  oT  validity,  unless,  perhapa,  in  case  of  a  judgnoent  fraudulently  rendeied. 

The  decisión  in  Von  Schmidt  v.  HutUington^  {fuUe,p.  55,)  that  where  a  cause  is  heaid 
on  bilí  and  answer  the  allegations  of  the  latter  are  to  be  taken  as  true,  affirmed. 

Thus  where  a  bilí  was  filed  to  set  aside  and  vacate  a  judgment,  on  the  ground  that  it 
was  obtained  through  fraud,  venality  and  comiption,  and  these  charges  were  all 
snfficiently  denied  in  the  answer,  and  the  canse  was  heard  on  the  pleadings ;  hdd^ 
that  the  efiect  of  the  denial  in  the  answer  was  the  same  as  if  the  charges  in  the 
bilí  had  been  disproved  by  testimony. 

Appeal  from  the  district  court  of  the  county  of  San  Joaquín. 
The  facts  are  stated  in  the  opinión  of  the  court. 

Gregory  Yale^  for  plaintiff  and  respondent. 

Hall  McAllister  efe  D.  M.  Perley^  for  defendant  and  appel- 
lant. 

By  the  Court^  Bennett,  J.  The  appellant  recovered  a  judg- 
ment, on  the  19th  day  of  February  last,  against  the  respondent 
for  $5948,  in  the  court  of  First  Instance  of  the  district  of  San 
Joaquin.  This  judgment  was,  by  virtue  of  the  act  superseding 
certain  courts,  transferred  into  the  district  court  for  the  county 
of  San  Joaquin  in  the  fifth  judicial  district,  and  an  execution 
was  issned  thereon  and  levied  upon  the  property  of  the  respon- 
dent. He  then  filed  a  complaint  in  the  district  court,  alleging 
that  the  judgment  wa3  obtained  by  means  of  coUusion,  venality 
and  corrnption,  and  also  complaining  of  irregularities,  errors, 
and  abuse  of  power  by  the  court,  during  the  progress  of  the 
trial  whích  resulted  in  the  judgment.  There  seems  to  have 
been  no  ground  for  the  charge  of  collusion,  &c.  Upon  this 
complaint  an  injunction  was  issued,  and  the  sheriflf  restrained 
from  proceeding  under  the  execution.  The  appellant  demurred 
to  a  portion  of  the  bilí,  pleaded  the  judgment  of  the  court  of 
First  Instance  in  bar,  and  supported  his  plea  by  answer  under 
oath  denying  the  matters  charged  in  the  bilí  on  which  the 
judgment  was  sought  to  be  impeached.  The  cause  was  heard 
upon  the  pleadings,  no  testimony  being  introduced  by  either 
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partj,  and  the  distrlct  coart  set  aside  tbe  jndgment,  and 
awarded  a  uew  trial,  &om  wliicti  determinatioa  this  appeal  íb 
bronght. 

It  ia  claimed  hy  the  coirasel  for  tbe  appellant,  let,  That  the 
district  court  had  no  power  to  set  aeide,  modify,  or  in  any  way 
ÍBTalídate  the  jcdgment  rendered  by  the  coart  of  First  Inatance ; 
and  2d,  That,  admitting  the  power,  the  facta  do  not  present  a 
proper  case  for  the  exercise  of  ít ;  whilst,  od  the  part  of  tbe 
reepondeat,  it  ie  contended,  let,  That  the  retom  of  the  district 
coart  does  not  appear  to  be  a  full  and  complete  record,  and  that 
the  preBuiDption,  therefore,  most  be,  that  there  was  eufficient 
evidence  to  wsrrant  the  decisión  of  tbe  district  conrt ;  and  2d, 
Tbat  the  determinatioa  appealed  from  is  not  a  ñnal  jndgment 
from  which  an  appeal  maj  be  taken. 

The  firet  question  to  be  determíaed  is,  whether  the  decisión  of 
the  díatríct  conrt  be  a  final  judgment.  By  section  258  of  the 
Practice  Act  of  Ápril  22,  1850,  it  ia  enacted  tbat  no  appeal 
ehall  lie  from  anj  bnt  a  _^al  Jtidffment;  and  it  is,  to  mj  the 
least,  verj  qaestionable  whether  section  279,  which  authorizes 
the  court  to  reverse,  affirm,  or  modify  any  jndgment,  order^  or 
deteT^mÍTiation  appealed  from,  can  be  properly  construed  as 
qnalífying  the  positive  prohibition  of  the  previous  section. 
What,  theo,  ia  meant  by  the  \avmjinaljiidgment,  aa  ased  in  this" 
atatute  f 

In  the  case  of  Loring  v.  lUaley,  decided  at  the  March  tenn 

of  this  court,  we  ventured  from  recollection,  nnatded  by  autho- 

rities,  of  which  there  was  then  none  at  onr  command,  to  give  a 

definition  of  aa  order  as  distinguished  from  a  final  jndgment. 

We  fínd,  on  lookínginto  the  authorities,  that  the  definition  there 

attempted,  althongh  sufficiently  broad  to  cover  the  case  then 

nnder  consíderation,  ia  too  reatricted,  and  that  the  term  jfaoi 

i  a  somewhat  more  comprehensíve  meaning. 

)f  Beach  v.  Fidton  Ban^,  (2  Wend.  225,)  and  the 

^ickar  V.  Wolootf,  (4  J.  J2.  510,}  cited  by  the  coon- 

ppellant,  are  not  in  point.     The  former  waa  an  ap- 

a  order  of  the  chancellor  denying  an  applicatíon 

appellants  to  open  the  proofs  ín  the  canse,  for  the 
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pttrpofie  of  re-examining  witneeses ;  and  the  latter  was  an 
appeal  from  an  order  of  the  chanccllor  refusing  to  dissolve  an 
injunction.  In  each  case  the  appeal  was,  confessedly,  from  an 
interlocuiory  order^  and  was  entertained  solely  by  virtiie  of  the 
statnte  then  in  forcé,  which  expressly  extended  the  appellate 
jurisdiction  of  the  court  for  the  correction  of  errors,  to  mter- 
locutory  arderá  of  the  conrt  of  chancery. 

On  the  other  hand,  the  snpervisory  control  of  the  court  of 
errors  over  the  proceedings  of  the  snpreme  court  of  New  York, 
reached  only  to  final  judgments,  and  the  decisions  in  such  cases, 
therefore,  are  entitled  to  consideration  in  determining  the  ques* 
tion  under  discussion.  In  Yole  v.  TTie  People^  (6  J,  R.  602,) 
which  went  up  to  the  court  of  errors  from  a  decisión  of  the 
Buprerae  court  refusing  to  allow  a  habeos  corpus^  it  was  held, 
that  whenever  a  decisión  was  made  in  the  supreme  court,  which 
was  final,  and  of  which  a  record  could  be  made,  and  which 
decided  the  rights  of  property  or  personal  liberty,  the  court  of 
errors  had  jurisdiction.  In  Claaon  v.  Shotwell^  (12  J,  B,  31,) 
on  an  indictment  for  a  forcible  entry  and  detainer,  no  retum 
could  be  obtained  to  a  certiorarij  by  reason  of  the  death  of  the 
justice  before  whom  the  proceedings  were  had,  and  the  snpreme 
court  had  investigated  the  cause  on  affidavits  and  awarded  a 
restitution.  The  court  of  errors  held,  that  it  might  review  the 
proceedings  on  the  evidence  presented  to  the  court  below ;  and 
it  was  said,  that  the.true  inquiry,  in  determining  the  question 
whether  the  decisión  under  review  was  an  order  or  a  final 
judgment,  was  whether  the  judicial  proceeding  constituted 
a  cause  by  itself,  and  had  received  its  final  decisión  in  the 
supremo  court ;  if  so,  the  case  contemplated  by  the  constitution 
existed,  and  the  cause  might  be  brought  to  the  court  of  errors 
for  revisión.  The  rule  as  finally  settled  in  that  court,  is  that 
every  definitive  sentence  or  decisión  of  the  supreme  court,  by 
which  the  merits  of  a  cause  are  determined,  although  it  be  not 

• 

technically  a  judgment,  or  the  proceedings  are  not  capable  of 

being  enrolled,  so  as  to  constitute  what  is  technically  called  a 

record,  is  a  judgment  within  the  meaning  of  the  law,  and  as 

such,  subject  to  the  revisory  jurisdiction  of  the  court  of  errors. 
VoL.  L  10 
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{Oráham  on  Juris.  602.)  The  rule  is  the  same  when  applied  to 
tbe  jurisdiction  of  the  Bupreme  court  of  the  state  of  New  York 
in  reviewing  the  final  judgoients  of  inferior  coarta,  and  is  in  no 
respect  different  frotn  the  common  law  rule  as  establisbed  by 
tbe  court  of  king's  bench  in  England ;  according  to  whích,  hj 
a  final  judgment  is  to  be  understood,  not  a  final  determination 
of  the  rights  of  the  partios,  but  merely  of  the  particular  suit. 
Thus,  for  instance,  a  judgment  of  nonsuit,  other  than  where  the 
plaintiff  submits  to  a  voluntarj  nonsuit,  is  a  final  judgment 
even  tbough  no  costs  be  awarded  against  the  plaintiñ^,  inasmuch 
as  he  is  aggrieved  bj  being  defeated  of  bis  right  of  action  in 
tbat  suit,  and  of  bis  costs  in  prosecuting  it.  {Crraham  on  Juris. 
233.)  In  strict  accordance  with  tbe  rule  as  thus  given  is  tbe 
decisión  of  the  supreme  court  of  tbe  United  States  in  WeHon 
V.  The  City  Coundl  of  Charleston.  (2  Peters^  449.)  The  25th 
section  of  tbe  judiciary  act  of  the  United  States  enacted,  tbat  a 
final  judgment  or  decree  in  any  suit  in  the  bighest  court  of  law 
or  equity  of  a  state  in  which  a  decisión  in  tbe  suit  could  be  bad, 
might  be  re-examined  and  reversed  or  affirmed  in  the  supreme 
court  It  was  beld,  under  tbis  act,  tbat  tbe  words  Jinal  ¿udg- 
menú  in  the  above  section  must  be  undei'stood  as  applying  to  all 
judgments  and  decrees  which  determine  the  particular  cause, 
and  tbat  it  was  not  requisito  tbat  sucb  judgments  sbould  finally 
decide  upon  the  rights  which  are  litigated.  Tbis  appears  then 
to  be  the  correct  rule  so  far  as  it  can  be  expressed  in  any  general 
definition,  witbout  reference  to  tbe  particular  nature  of  each 
individual  case ;  but  tbe  remark  of  Senator  Sandford,  in  Clason 
V.  JShotwelly  above  cited,  is  wortby  of  being  borne  in  mind  in 
connection  berewith,  ''  tbat  tbis  question  is  not  to  be  determin- 
"  ed  by  technical  definitions  and  verbal  criticisms  on  tbe  terms 
"  and  pbrases  in  which  judgments  have  been,  or  may  be,  ex- 
"  pressed." 

Does,  then,  the  determination  appealed  from  in  the  case  at 
bar  come  witbin  the  rule  as  above  laid  down  ?  The  proceeding 
was  commenced  as  an  original  suit,  in  the  ordinary  way,  by 
filing  a  complaint ;  and  tbis  complaint  was  contested  by  tbe 
defendant,  in  bis  answer  tbereto,  as  an  original  proceeding,  and 
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not  as  a  continuation  of  the  suit  instituted  by  him  in  the  court 
of  First  Instance.  The  cumplaiut  alleges  matters  by  reason  of 
which  it  Í8  prayed  that  the  judgment  of  the  court  of  First 
Instance  be  set  aside  and  a  new  trial  granted.  The  answer  de- 
nles the  matters  charged  in  the  complaint,  and  insists  that  the 
distríct  court  ought  not  to  set  aside  the  former  judgment  and 
grant  a  new  trial.  The  whole  scope  and  object  of  the  suit, 
therefore,  is  to  vacate  the  judgment  and  procure  a  new  trial ; 
and  whether  this  stionld,  or  should  not  be  done,  is  the  point 
npon  which  the  issue  of  the  parties  is  made  up.  That  issue  has 
been  finally  and  definitively  determined  by  the  district  court, 
and  there  is,  consequently,  no  further  judgment  to  be  rendered 
in  the  suit.  This  particular  cause  is  completely  at  an  end,  and 
whether  the  judgment  be  affirmed  or  reversed,  nothing  more 
remains  for  the  district  court  to  do  in  this  suit,  bat  to  issue  ex- 
ecution  against  the  unsuccessful  party  for  the  costs.  The  argu- 
ment  at  the  bar  seemed  to  proceed  upon  the  hypothesis,  that 
the  new  trial  prayed  for  would,  if  granted,  take  place  in  this 
suit  and  be  a  continuation  thereof,  instead  of  taking  place  in, 
and  being  a  continuation  of,  the  original  cause  commenced  be- 
fore  the  court  of  First  Instance.  But  this  supposition  involves 
the  solecism  of  a  new  trial  being  had  in  a  cause  in  which  no 
trial  at  all  had  ever  taken  place.  The  new  trial,  then,  would  be 
a  proceeding,  not  in  this,  but  in  the  former  suit — and  this  par- 
ticular cause  is,  by  the  decisión  of  the  court  below,  completely 
disposed  of.  The  determination  appealed  from  is,  even  within 
the  restricted  rule  laid  down  in  LoAng  v.  IlUley^  a  final  judg- 
ment. 

The  nezt  question  is  as  to  the  completeness  of  the  record.  It 
is  claimed  not  to  be  so,  on  the  ground  of  a  supposed  defect  in 
the  certificate  of  the  clerk  of  the  district  court.  The  certifícate 
is,  that  the  return  is  a  correct  transcript  of  the  proceedings  in 
the  cause,  but  does  not  contain  the  us4ial,  and  in  most  cases  ne- 
cessary  words,  that  it  is  a  correct  transcript  of  the  whole  thereof. 
It  is  not  pretended  that  the  record  is  defective  in  any  respect, 
except  that  it  does  not  contain  any  evidence ;  and  upon  this 
negative  ground  the  argument  is  based  that  we  must  presume. 
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in  favor  of  the  proceedings,  that  there  waa  sufficient  proof  ad- 
duced  in  the  court  below  to  warrant  and  sustain  the  judgment. 
In  Oonsales  v.  Huntley^  decided  at  the  March  term,  this  role 
was  applied.  In  that  case,  however,  it  appeared  from  the  re- 
cord, that  the  cause  had  been  tried  before  a  jury,  and  the  infer- 
ence  was  irresistible  that  there  must  have  been  evidence  of  some 
description  before  them  npon  which  their  verdict  was  based ; 
but  none  of  the  proceedings  or  testimony  at  the  trial  was  retum- 
ed,  and,  there  being  no  error  apparent  on  the  face  of  the  record, 
the  judgment  was  afllrmed.  In  the  case  at  bar  it  does  appear 
from  the  record  retumed,  that  there  was  no  trial  before  a  jury 
and  no  evidence  given  to  the  court.  The  judgment  itself  states 
that  the  cause  was  heard  on  bilí,  demurrer,  plea,  and  answer ; 
which  Í8,  if  legal  language  has  any  meaning  at  all,  proof  of  re- 
cord that  no  evidence  was  adduced,  equally  clear  and  ezplicit 
as  if  the  clerk  had,  in  so  many  words,  certified  to  that  efiect ; 
for  when  it  is  said,  that  a  cause  was  heard  on  bilí  and  answer, 
or  on  plea  or  demurrer,  the  expression  itself,  ex  vi  termini,  pre- 
cludes  the  idea  of  proofs  having  been  taken.  In  case  proofs 
have  been  taken,  the  language  used  is,  that  the  cause  was  heard 
on  pleadings  and  proofs.  It  would  be  worse  tban  useless  to  put 
the  parties  to  the  expense  and  delay  of  procuring  a  formal  cer- 
tificate  of  the  clt;rk  upon  the  point  in  dispute,  when  such  cer- 
tifícate, if  procured,  could  not  be  received  to  contradict  the 
plain  import  of  the  judgment  itself.  We  shall,  therefore,  con- 
sider  the  cause  as  having  been  heard  upon  the  pleadings  alone 
without  proofs ;  which  brings  us  to  the  inquiry,  whether  the 
district  court  had  the  power  which  it  has  assumed  to  exercise, 
and  whether,  if  it  had  such  power,  it  has  been  properly  used. 

First,  as  to  the  existenceof  the  power.  The  case  must  be  con 
trolled  by  the  act  regulating  appeals,  approved  February  28th, 
1850,  which  gives  to  the  supreme  court  alone  a  revisory  juris- 
diction,  by  way  of  appeal,  over  judgments  of  courts  of  First 
Instance,  whether  such  judgments  have  been  transferred  to  the 
district  court  or  not.  By  the  29th  section  of  that  act,  jurisdic- 
tion  over  judgments  rendered  in  courts  of  First  Instance  is  con- 
lerred,  in  general  terms,  upon  the  district  courts,  upon  the 
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transfer  of  such  judgraents  from  the  former  to  the  latter.  The 
Slst  Bectton  provides  for  appeala  from  such  jiidgments  after 
their  transfer,  and  directs  by  whom  the  return  shall  be  made. 
The  82d  section  provides  for  the  settlement  of  a  case,  in  order 
to  bring  the  testimony  and  the  other  proceedings  at  the  trial 
before  this  conrt ;  and  the  33d  section  declares  that  the  district 
court  shall  proceed  to  hear,  try,  and  determine  all  snits  and 
proceedings  transferrcd  therein,  in  which  judgments  shall  not 
have  been  rendered  in  the  conrts  of  First  Instance,  but  no  por- 
tion  of  the  statnte  gives  the  district  court,  either  expressly  or 
by  implication,  jurisdiction  to  set  aside,  -modify  or  impair  any 
jndgment  already  rendered  by  a  court  of  First  Instance,  either 
upon  motion  in  the  same  suit  founded  upon  aflSdavits,  or  by  an 
original  complaint  having  for  its  object  the  attainment  of  that 
end.  The  only  portion  of  the  statute,  which  can  be  urged  as 
conferring  that  power,  is  the  last  clause  of  section  29,  which 
declares  that  the  district  court  shall  have  jurisdiction  o  ver  the 
judgments  of  courts  of  First  Instance  transferred  as  therein 
provided  ;  but  this  clause  should  be  limited  to  the  jurisdiction 
necessary  to  be  exercised  in  enforcing  the  judgment,  and  settling 
the  rights  and  claims  of  different  parties  growing  out  of  it,  and 
should  not  be  construed  as  conferring  a  power  in  hostility  to  the 
spirit  of  the  whole  act.  The  district  court  is  not,  in  respect  to 
Buch  judgments,  a  court  of  review,  and  has  not,  either  directly 
or  indirectly,  jurisdiction  to  examine  into  their  propriety  or 
validity,  unless,  perhaps,  where  a  clear  case  of  fraud  should  be 
made  out.  The  act  to  regúlate  proceedings  in  the  district  courts, 
&c.,  approved  April  22d,  1860,  has  nothing  to  do  with  the  case ; 
but  we  may  be  allowed  to  express  our  doubts  whether  that  act 
would  authorize  a  proceeding  of  this  description  in  any  case. 
The  method  of  correcting  errors  therein  pointed  out,  is  by  ap- 
peal,  or  by  motion  for  a  new  trial  in  the  cause  in  which  the 
original  judgment  was  rendered,  but  we  doubt  whether  it  coun- 
tenances  the  institution  of  a  new  suit  for  that  purpose. 

Secondly.  If  the  district  court  possessed  the  jurisdiction 
claimed,  was  it  properly  exercised.  The  bilí  alleges  matters 
which  would  probably  be  suflBcient  to  invalídate  the  judgment 
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npon  application  to  a  court  of  chancerj,  if  Buch  court  existed. 
But  tbe  plea  and  answer  denj  all  the  material  allegations  of  the 
bilí,  and,  in  turn,  prefer  various  charges  against  the  plaintiff. 
The  answer  to  tbe  qnestion  last  propoeed,  mnst  therefore  depend 
npon  the  effect  which  is  to  be  given  to  an  answer,  when  a 
cause  is  heard  on  bilí  and  answer,  or  to  a  plea,  when  the  canse 
is  set  down  for  hearing  npon  the  plea.  In  the  case  of  Vbn 
Schmidt  y.  Huntímgton^  decided  at  the  March  term,  it  was  held 
that  where  a  cause  was  bronght  to  hearing  on  bilí  and  answer, 
the  allegations  of  the  latter  are,  with  but  a  single  qnalification, 
to  be  taken  as  trne  in  all  respects,  and  this,  entirely  independent 
of  the  inquirj  whether  such  allegations  are  responsive  to  the 
bilí,  or  are  set  up  as  a  distinctive  defence  bj  way  of  avoidance. 
A  different  rule  assumed  bj  counsel  npon  the  argument  has  in- 
duced  US  to  look  into  the  books,  from  which  we  find  that  the 
position  taken  in  Y(m  Schmidt  v.  Suntinffton  is  amplj  snstain- 
ed  by  the  highest  authorities.  The  doctrine  is  coeval  with  the 
earliest  regular  administration  of  the  chancerj  jurisdiction  in 
England;  for  it  was  one  of  Beame's  orders,  that  when  the 
hearing  is  on  bilí  and  answer,  the  answer  is  admitted  as  tme  in 
all  respects.  From  that  time  to  the  present  the  rule  has  never 
been  once  questioned  in  England.  The  following  is  the  lan- 
guage  upon  this  subject  of  a  modem  treatise.on  chancery  prac- 
tico, of  tbe  highest  respectability  :  "  Where  the  cause  is  heard 
"  on  bilí  and  answer,  every  matter  set  up  in  the  answer,  wh^ 
"  ther  responsive  to  tbe  bilí  orof  puré  avoidance,  must  be  taken 
^'  as  true ;  and  this  is  the  rule  even  where  the  defendant  only 
"  avers  that  he  believes  and  hopes  to  be  able  to  prove  such 
"  facts.»  (1  Jlofman'8  Ch.  Pr.  222.)  The  samo  practico  is 
asserted  in  the  following  authorities  :  JBrinckerhoffy,  Brovm^ 
IJohn.  Ch.  Bep.  217;  1  Wash.  B.  162;  5  Mum.  467,  488; 
6  id.  142.  Tbe  same  rule  holds  good  in  the  case  of  a  chancerj 
plea.  If  it  is  bad  in  form  and  substance,  but  the  facts  are  true, 
the  plaintiff  sets  it  down  for  argument — but  if  it  is  considered 
good  in  form  and  substance,  but  the  facts  are  not  true,  the  plain- 
tiff takes  issue  upon  it  by  a  replication,  and  proceeds  to  ex- 
amine witnesses  as  in  case  of  an  answer.    (1  HoffTnan^s  Ch,  Pr. 
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222 ;  MüforéPa  Dr.  on  Plead.  244 ;  Cooke  v.  Maneivs^  4  Johns. 
Ch.  R.  166.)  The  pleadings  and  proceedings  in  this  cause  scem 
to  have  been  condncted  tbrongliout  according  to  tbe  system  of 
chancery  practice,  rather  than  nnder  the  new  practica  of  tliis 
8tate ;  and,  no  objection  being  made,  we  thínk  we  should  con- 
sider  tbem  in  the  same  waj.  The  plea  and  afiswer,  then,  being 
assamed  as  true,  in  all  respects,  there  is  no  ground  npon  which 
the  judgment  appealed  from  can  be  sustained.  It  mnst,  there- 
fore,  be  reversed  with  costs  to  the  appellant  in  both  cooi'ts. 


The  People,  ex  reí.  Mulf:ed  et  al.  vs.  Tcener,  Judge  of  the 

Eighth  Judicial  District. 

This  court  is  stríctly  a  court  of  appellate  jurísdictíon ;  but  it  may  exercise  its  apptel- 
late  jurísdictíon  by  means  of  the  procesa  of  mandamus.  So  also,  it  M<m«,  by  means 
of  the  wríts  ofhahetu  corpuB^  etrtiorari^  tupertedeat,  prohilñtúm^  &c. 

The  court  will  not  undertake,  in  the  first  instance,  to  supervise,  direct,  or  control  the 
acts  or  omisstons  of  a  mere  ministerial  ofiicer ;  but  where  the  eífect  of  the  applica- 
tion  ís  to  bring  nnder  review  the  decisión  of  a  district  court,  the  appellate  jurísdic- 
tíon given  by  the  constítation  attaches,  and  may  be  exercised  by  means  of  the  wrít 
of  mafulamus. 

Stríking  an  attomey's  ñame  from  the  rolls  is  not  to  be  regarded  in  the  light  of  a  pan- 
ishment  as  for  contempt,  but  rather  as  the  exercise  of  a  power  inherent  in  eyery 
court  which  has  authoríty  to  admit  attorneys,  of  expelling  them  from  the  bar  when 
guilty  of  misconduct ;  but  where  an  attomey  is  proceeded  against  for  this  purpoeei 
he  is  entitled  to  have  notíce  of  the  charges  against  him,  and  an  opportunity  to  make 
his  defence. 

The  wrít  oímandctmut  is  a  proper  remedy  to  compel  the  district  court  to  restore  an 
attomey  whose  ñame  has  been  stricken  from  the  rolls  by  the  order  of  such  court. 

Where  notice  of  the  motion  for  a  mandamut,  and  a  copy  of  the  papen  on  which  the 
motion  is  founded,  have  been  duly  served  on  the  district  judge,  thii  court  may,  in 
its  díscretion,  issue  either  an  altematíve,  or  a  peremptory  wrít,  in  the  first  in- 
stance. 

Where  an  order  had  been  made  by  the  distríct  conrt  of  the  eighth  judicial  district,  ex- 
pelling certain  attomeys  from  the  bar,  on  the  ground  that  they  had  set  at  defiance 
the  authoríty  of  the  court,  and  had  vilified  and  denounced  its  proceedings,  but 
no  notice  had  been  given  of  the  charges  against  them,  and  no  opportunity  af- 
forded  to  make  their  defence  ;  HeU^  that  a  wrít  should  issue  commanding  the  dis- 
trict eourt  to  vacate  the  order,  and  restoie  the  parties. 
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Tais  was  au  application  for  a  writ  of  mmidamus  to  the  dis- 
trict  judge  of  the  eighth  judicial  dÍ8trict|  to  command  hizu  to  Tá- 
cate an  order  striking  the  ñames  of  the.relators  from  the  roll  of 
the  court  as  attomeys.  The  facts  are  stated  in  the  opinión  of 
the  conrt. 

Stephen  J.  Field^  on  the  part  of  the  relatora. 

By  the  Court,  Benjsett,  J.  Application  for  a  writ  of  man- 
damtcs.  At  a  term  of  the  district  court  of  the  eighth  judicial  dis- 
trict,  held  in  and  for  the  county  of  Yuba,  on  the  tenth  day  of 
June  last,  the  foUowing  order  was  made : — "  Whereas  Messrs. 
'^  Field,  Groodwin,  and  Mulford,  having  set  at  defiance  the  au- 
"  thority  of  this  court,  and  having  vilified  the  court,  and  de- 
''  nounced  its  proceedings,  the  said  Field,  Qoodwin,  and  Mul- 
"  ford  are  hereby,  by  order  of  the  court,  expelled  from  the  bar 
"  of  the  same." 

An  application  is  now  made  for  a  writ  of  manclmniis  to  re- 
quire  the  court  to  vacate  the  above  order,  and  reinstate  the  ap- 
plicants.  Copies  of  the  papers  upon  which  the  motion  is 
founded,  together  with  notice  of  the  motion,  have  been  duly 
served  upon  the  judge  of  the  eighth  judicial  district. 

Two  questions  are  presented  by  this  application :  First,  Has 
this  court  the  power  to  issue  a  writ  of  mandamics  to  the  district 
court  i  and,  secondly,  Whether,  conceding  the  existence  of  the 
power,  the  case  presented  is  a  proper  ono  for  its  exercise  ? 

First,  as  to  the  power.  The  seventh  section  of  the  act  organ- 
izing  this  court,  declares  that  ''  the  court,  and  each  of  the  jus- 
"  tices  thereof,  shall  have  power  to  issue  writs  of  habeos  corpus^ 
"  of  mandavvm^  of  injmiction^  certiorari^  mpersedeas^  and  such 
"  other  writs  and  process  known  to  the  law,  as  may  be  neces- 
"  sary  in  the  exercise  of  their  jurisdiction."  This  section  con- 
taining  an  express  delegation  of  power  to  issue  the  writ  of  man- 
damua^  there  can  be  no  question  that,  so  far  as  statutory  autho- 
rity  is  concerned,  the  power  resides  in  the  court,  to  issue  such 
writs  in  all  cases  in  which  they  may  appear  to  form  the  appro- 
priate  remedy.    The  only  doubt  which  can  be  entertained  upon 
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the  subject,  arises  under  the  constitution  which  créales  the  court, 
and  from  which  all  its  powers  rnust  be  derived. 

The  firat  section  of  article  6  of  the  constitution  vests  the  judi- 
cial power  of  the  state  in  the  eupreme  court,  in  district  courts, 
iu  county  courts,  in  justices  of  the  peace,  and  in  such  municipal 
and  other  inferior  courts  as  the  legislatnre  may  deem  necessary. 
Section  4  of  the  same  article  is  in  the  following  words : — "  The 
^'  Bupreme  court  shall  have  appellate  jurisdiction  in  all  cases 
^^  where  the  matter  in  dispute  exceeds  two  hundred  dollars, 
"  when  the  legality  of  any  tax,  toU,  or  impost,  or  municipal 
'^  fine  is  in  questiou,  and  in  all  criminal  cases  amounting  to  fe- 
"  lony  or  questions  of  law  alone.  And  the  said  court,  and  each 
"  of  the  justices  thereof,  as  well  as  all  district  and  county  judges, 
"  shall  have  power  to  issue  writs  of  habeos  emites  at  the  in- 
^^  stance  of  any  person  held  in  actual  custody.  They  shall  also 
"  have  power  to  issue  all  other  writs  and  process  necessary  to 
*'  the  exercise  of  their  appellate  jurisdiction,  and  shall  be  con- 
"  servators  of  the  peace  throughout  the  state."  The  subsequent 
sections  of  the  same  article  confer  upon  the  district  courts  and 
the  county  courts  "  original  jurisdiction,"  in  law  and  equity,  in 
all  civil  cases,  and  in  all  criminal  cases  not  otherwise  provided 
for.  From  the  section  of  the  constitution  above  quoted,  in  con- 
nection  with  the  context,  it  appears  entirely  clear,  that,  with  the 
single  exception  of  proceedings  upon  writs  of  habeos  corpus^  this 
court  has  no  original  jurisdiction,  and  that  the  legislature  can 
confer  upon  it  none.  It  is  strictly  a  revisory  tribunal :  its  juris- 
diction is,  with  the  exception  above-mentioned,  exclusively  ap- 
pellate ;  and  in  the  exercise  of  that  appellate  jurisdiction,  and 
of  that  alone,  can  it  issue  such  writs  and  process  as  may  be  ne- 
cessary to  render  such  jurisdiction  effectual. 

What,  then,  is  the  extent  of  that  appellate  jurisdiction  ?  In 
ihe  determination  of  this  question  we  are  fortúnate  in  being  fur- 
nished  with  asure  guide  by  the  decisions  of  the  highest  tribunal 
of  our  country  in  their  interpretation  of  the  constitution  of  the 
United  States.  The  judicial  power  of  the  United  States  is  vested, 
by  the  constitution,  in  one  supremo  court,  and  in  such  inferior 
courts  as  Congress  may  from  time  to  time  ordain  and  establish ; 
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and  it  extends  to  all  cases,  in  law  and  eqnity,  arísing  nnder  the 
constitutioD,  treaties,  and  laws  of  the  United  States,  to  all  cases 
affecting  ambassadors,  other  pnblíc  ministers  and  consnls,  and 
to  a  yarietj  of  other  cases  particularly  ennmerated.  It  is  then 
declared,  by  the  second  section  of  the  third  article  of  the  consti- 
tntion  of  the  United  States,  that  "  in  all  cases  affecting  ambas- 
'^  sadors,  other  public  ministers  and  consals,  and  those  in  which 
^^  a  state  shall  be  a  party,  the  snpreme  court  shall  have  original 
'^  jnrisdiction.  In  all  the  other  cases  before  mentioned,  the  sn- 
^^  preme  court  shall  have  appellate  jnrisdiction,  both  as  to  law 
^'  and  fact,  with  such  ezceptions,  and  nnder  snch  regnlations  as 
^^  Gongress  shall  make."  It  is  thns  perceived  that,  by  the  con- 
stitution  of  the  United  States,  the  snpreme  conrt  is  vested,  in 
some  cases,  with  original,  in  others,  with  appellate  jnrisdiction ; 
as,  by  the  constitntion  of  California,  this  conrt  has,  in  one  dass 
of  cases,  original,  and  in  other  cases,  appellate  jnrisdiction.  The 
distinction  between  these  different  species  of  jurisdiction,  taken 
in  the  one  instrument,  is  snbstantially  the  same  as  the  like  dis- 
tinction made  by  the  other ;  the  langnage  nsed  to  expresa  this 
distinction  is  strongly  analc^ons  in  both ;  and,  thns,  the  judicial 
interpretation  of  this  portion  of  the  constitntion  of  the  United 
States  may  be  safely  relied  npon  in  giving  constmction  to  the 
constitntion  of  our  own  state. 

The  leading  case  in  which  the  section  above  referred  to,  of 
the  constitntion  of  the  United  States,  came  np  before  the  su- 
premo court,  is  that  of  Mwrbury  v.  Madisoriy  (1  Cranch^  187.) 
It  was  there  declared  to  be  an  essential  criterion  of  appellate  jn- 
risdiction, that  it  revises  proceedingsalready  institnted,  and  does 
not  instituto  them ;  and  that  to  enable  the  court  to  issue  a  man- 
damus^  it  must  be  shown  to  be  an  exercise  of  appellate  jnrisdic- 
tion, or  be  necessary  to  enable  the  court  to  exercise  such  juris- 
diction ;  and  it  was  held,  in  pursuance  of  these  principies,  that 
though  the  court  might,  in  exercising  its  appellate  jnrisdiction, 
issue  a  mandamus  to  other  courts,  yet  to  issue  such  writ  to  an 
officer  for  the  delivery  of  a  paper,  such  as  a  commission,  would 
be,  in  effect,  the  same  as  to  sustain  an  original  action  for  that 
paper,  and  therefore  belonged  not  to  appellate,  but  to  original 
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jurísdiction ;  and  tbat,  consequentlj,  the  authority  given  by  the 
13th  sectlon  of  the  Judiciary  Act  of  1789,  to  issue  writs  of  man- 
damus  to  public  ofScers,  was  not  warranted  by  the  constitution. 
In  M^Cluny  v.  SiUiman^  (2  Wheat  3G9,)  the  application  for  a 
mandamvs  was  refnsed  on  the  authority  of  Marhnry  y.  Madir 
son,  and  the  doctrine  of  the  latter  case  has  been  adhered  to  and 
recognized  in  snbseqnentadjudications  as  the  settied  law  of  the 
court.  Sat,  whilst  Marhury  y.  Madüon^  and  its  kindred  cases, 
define  the  limits  beyond  which  the  court  cannot  go,  there  are, 
on  the  other  side,  several  decisions  which  point  ont  the  extent 
of  the  powers  of  the  court  in  the  exercise  of  its  proper  appoUate 
jurísdiction. 

Thus  in  Hamilton's  case,  (3  DM.  17,)  in  Burford's  case,  (3 
Oranch^  ^8»)  ^i^d  in  BoUman  &  Swartwout's  case,  (4  Cranch^ 
75,)  the  power  to  issue  writs  of  habeos  corpus  was  declared  to 
belong  to  the  court.  Ohief  Justice  Marshall  in  deliveríng  the 
opinión  of  the  court  in  the  case  last  cited,  says :  ^^  In  the  manr 
"  damus  case,  Marbury  v.  Madison,  it  was  decided  that  this 
^'  court  would  not  exercise  original  jurísdiction,  except  so  far  as 
^^  that  jurísdiction  was  given  by  the  constitution.  But  so  far  as 
*^  thatcasehas  distinguishedbetween  original  andappellate juris- 
'^  diction,that  which  the  court  is  now  asked  to  exercise  is  clearly 
^^  appellate.  It  is  the  revisión  of  the  decisión  of  an  inferior  court, 
^^  by  which  a  citizen  has  been  committed  to  jail."  And  again, 
in  the  same  case,  he  remarks :  ^^  The  decisión  that  the  indivi* 
^^  dual  shall  be  imprisoned  must  always  precede  the  application 
"  for  a  writ  of  habeos  corpus^  and  this  writ  must  always  be  for 
^^  the  purposo  of  revising  that  decisión,  and  therefore  appellate 
^^  in  its  nature."  The  same  court  determined  in  ex  parte  Crane, 
(5  Pet  189,)  that  it  had  power  to  issue  a  mandormis  to  a  circuit 
court,  commanding  the  court  to  sign  a  bilí  of  exceptions  in  a  case 
tríed  there ;  and  in  ex  parte  Bradstreet,  (7  Pet  634,)  the  court 
below  was  required,  by  a  like  writ,  to  make  up  a  record*  and 
give  judgment  thereon.  In  Crane's  case  the  chief  justice  says, 
that  ^^  a  mandomus  to  an  officer  is  held  to  be  the  exercise  of 
^^  original  jurísdiction ;  but  a  mam^damus  to  an  inferior  court  of 
^^  the  United  States,  is  in  the  nature  of  appellate  jurísdiction." 
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The  conclusión  deducible  from  the  above  cases  appeare  to  be, 
that  the  court  will  not  undertake,  in  the  first  instance,  to  super- 
vise, direct,  or  control  the  acts  or  omissions  of  a  mere  ministe- 
rial officer ;  but  that,  when  the  object  and  effect  of  an  applica- 
tion  to  it  is  to  bring  under  review  the  decisions  of  an  inferior 
court,  or  to  direct  its  action,  or  control  or  annul  its  excesses,  the 
appellate  jurisdiction  given  by  the  constitution  attaches ;  and 
that  the  court  may  exercise  that  appellate  jurisdiction,  in  some 
cases  by  means  of  the  writ  of  Jiabeda  corpus^  and  in  others  by 
means  of  the  writ  of  mandamua. 

The  authorities  above  cited,  by  which  the  appellate  jurisdic- 
tion of  the  suprerae  court  of  the  United  States  is  determined, 
though  not  of  binding  forcé  upon  ns,  are  yet  strictly  in  point  to 
show  the  extent  of  the  like  jurisdiction,  which  this  court  may, 
if  compatible  with  the  judicial  organization  of  the  state,  legiti- 
mately  assume ;  and  which  it  ought  to  assume,  if  it  would  be  a 
result  of  the  denial  of  the  power,  to  leave  the  judicial  system 
imperfect,  or  destroy  its  harmony,  or  impair  the  adaptation  of 
its  various  parts.  That  this  result  would  follow  a  denial  of  the 
existence  of  the  power,  appears  to  be  an  inference  fairly  deduci- 
ble from  the  very  natiire  of  the  writ  of  mandaraua^  which  ne- 
cessarily  implies  the  idea  of  a  superior  and  an  inferior  tribunal. 

This  writ,  says  Blackstone^  (3  Comm.  110,)  "  issues  to  the 
"  judges  of  any  inferior  court,  commanding  them  to  do  justice 
"  according  to  the  powers  of  their  office,  whenever  the  same  is 
"  delayed.  For  it  is  the  peculiar  business  of  the  court  of  king's 
"  bench  to  snperintend  all  other  inferior  tribunals,  and  therein 
"  to  enforce  the  due  exercise  of  those  judicial  or  ministerial 
"  powers  with  which  the  crown  or  legislature  have  invested 
"  them ;  and  this,  not  only  by  restraining  their  excesses,  but 
"  also  by  quickening  their  negligence,  and  obviating  their  deniál 
"  of  justice."  A  mandamxts^  therefore,  imi)lies  the  power  to 
command,  and  the  duty  of  obedience — a  relation,  incompatible 
with  the  equality  of  the  tribunal  from  which  the  writ  issues, 
and  the  tribunal  to  which  it  is  directed.  But  the  several  dis- 
trict  courts  of  the  state  have  all  the  same  jurisdiction  and 
powers.    They  all  stand  on  the  same  level.    There  is  neither 
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superiority  ñor  inferiority  in  their  relations  to  each  otber.  Tliere 
is  neither  the  right  to  command  or  prohibit,  ñor  the  duty  to 
obey.  And  it  would  be  inconeistent  witb  the  relations  wlúch 
they  hold  towards  each  other,  that  one  Bhould  attempt  to  super- 
vise, or  direct,  or  restrain  the  action  of  another  by  the  writ  of 
mandamw^  or  by  the  writ  of  prohibition.  If,  therefore,  this 
court  does  not  possess  the  power  to  issue  the  writ  of  mandamus 
to  a  district  conrt,  no  tribunal  exists,  or  can  be  created  by  the 
legislature,  by  which  such  power  may  be  exercised ;  and  the 
existence  of  it  in  this  court  is,  consequently,  not  only  compati- 
ble with  the  organization  of  the  judiciary  of  the  state,  but 
without  it  the  system  would  be  imperfect  beyond  any  remedy 
except  a  change  in  the  conetitution. 

The  qnestion,  which  we  have  thus  briefly  considered,  was  not 
discussed  at  the  bar,  and  we  have  not  had  the  benefit  of  the 
leaming  of  counsel,  but  it  is  necessary  that  it  should  be  settled  ; 
and  we  have  determined  that  the  power  does  exist  in  this  court 
to  issue  writs  of  Tnanda/mvA  to  the  district  courts. 

The  power  existing,  the  next  point  for  consideration  is  whether 
the  papers  before  us  prcsent  a  proper  case  for  the  exercise  of 
that  power.  This  involves  two  questions  :  first,  as  to  the  validity 
of  the  order ;  and  secondly,  as  to  the  appropriateness  of  the 
remedy  by  mandam/us. 

First :  Was  the  order  properly  made,  and  a  valid  determina- 
tion  of  the  court,  which  ought  not  to  be  disturbed  ?  It  does 
not  appear  that  it  was  made  as  a  punishment  for  contempt,  and 
if  it  were  intended  as  such  it  could  not  be  supported.  The 
13th  section  of  the  act  organizing  the  district  courts  prescribes 
fine  and  imprisonment  as  a  punishment  for  contempt,  and  this 
express  provisión  must  be  taken  as  exclusive  of  all  other  modes 
of  punishment.  Viewed  as  an  adjudication  for  a  contempt, 
the  order  is  invalid,  for  inflicting  a  punishment  different  from 
that  warranted  by  the  statute,  the  same  as  it  would  have  been, 
had  it  imposed  a  heavier  fine  or  sentenced  to  a  longer  imprison- 
ment than  the  statute  authorizes.  Besides,  it  is  not  usual  for  a 
court  to  interpose  by  a  proceeding  for  contempt  against  an 
attomey  for  any  act  independent  of  his  profession ;  and  it  ap- 
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pears  both  from  the  order  itself  and  from  the  affidavite,  that  tfae 
oífeDces  charged  against  these  parties  were  not  connected  with 
their  professional  employment  as  attornejs.  The  order  sbould, 
therefore,  bo  regarded  as  tbe  exercise  of  a  power  inherent  in 
every  court,  wbicb  has  the  autbority  to  admit  attornejs  to  prac- 
tice,  of  striking  their  ñames  from  the  rolls,  or,  as  the  order  ex- 
presses  it,  of  expelling  them  from  the  bar,  whenever  they  are 
guiltj  of  such  conduct,'  either  in  or  out  of  their  profession,  as 
shows  them  to  be  unfit  persons  to  practico  it.  Bat  where  an 
attornej  is  proceeded  against  with  this  object,  he  is  entitled  to 
have  notice  of  the  charges  against  him,  and  an  opportanitj  to 
make  bis  defence.  This  is  not  onlj  the  dictate  of  nataral  jos- 
tico,  and  the  uniform  practico  in  such  cases,  bat  it  has  been 
carried  into  an  express  adjudication  in  ex  parte  Heyfron,  (7 
novo.  MÍ88,  Rep,  127.)  In  the  case  at  bar,  no  notice  of  the 
charges  upon  which  the  ordec  was  made  was  given  ;  no  oppor- 
tnnity  for  explanation,  apology,  or  defence  was  afforded ;  the 
judgment  of  the  court  was  exparte^  and  condemned  thedefend- 
ants  without  a  hearing.  It  is  barelj  necessarj  to  add,  that  a 
judgment  thus  rendered,  partaking  so  stronglj  of  the  nature  of 
a  criminal  proceeding,  and  so  serious  in  its  consequences,  cannot 
be  supported. 

Secondly :  Is  the  proceeding  by  mandamus  the  proper  means 
by  which  the  error  may  be  rectified  ?  According  to  the  passage 
above  cited  from  Blackstone^a  Commentaries^  this  writ  is  used 
as  an  instrument  to  restrain  the  excesses  of  inferior  tribunals, 
and  obviato  their  denial  of  justice ;  and  the  commentator,  in 
enumerating  the  cases  in  which  it  may  be  issued,  says,  (3  Comm, 
110.)  that  "  It  lies  to  compel  the  admissionor  restoratwn  of  the 
"  party  applying  to  any  oflSce  or  franchise  of  a  public  nature, 
"  whether  spiritual  or  temporal ;  to  academical  degrees ;  to  the 
**  useof  a  meeting  house,  &c.;  for  the  production,  inspection,  or 
"  delivery  of  public  books  and  papers  ;  for  thesurrender  of  the 
"  regalia  of  a  corporation ;  to  obligo  bodies  corporate  to  aflSx 
"  their  common  seal ;  to  compel  the  holding  of  a  court ;  and  for 
'^  an  infinite  number  of  other  purposes  which  it  is  impossible  to 
"  recite  minutely."    From  the  general  nature  and  character  of 
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the  writ,  and  the  specifícation  of  the  cases  in  which  it  lies,  as 
thus  laid  down,  it  would  seem  not  to  be  extending  it  beyond  its 
appropriate  office  to  apply  it  in  the  present  case.  But  it  will 
not  lie,  if  the  applicants  have  another  specifíc  and  adeqnate 
legal  remedy,  ñor  if  the  effect  of  it  would  be  to  interfere  with 
the  exercise  of  the  discretionary  powers  of  the  court.  That 
there  is  no  other  specific  and  adequate  legal  remedy  is  too  ap- 
parent  to  admit  of  controversy,  or  to  require  any  farther  con- 
sideration  here.  "Would  the  issuing  of  it  interfere  with  the 
discretionary  power  of  the  court  ?  "We  think  not.  An  attorney, 
by  bis  adtnission  as  such,  acquiree  rights,  of  which  he  cannot 
be  deprived,  at  the  diacretion  of  a  court,  any  more  than  a  phy- 
flician  of  the  practice  of  his  profession,  a  mechanic  of  the  exer- 
cise of  his  trade,  or  a  merchant  of  the  pursuit  of  his  commercial 
avocations.  It  is  true,  that,  being  officers  of  the  court,  attorneys 
are  in  many  respects  subject  to  the  orders  of  the  court,  but 
these  orders  must  be  the  result  of  sound  and  legal,  and  not  of 
arbitrary  and  uncontroUed  discretion.  A  mandamus  to  the 
district  court  to  vacate  this  order  would  not  be  an  interference 
with  the  discretionary  powers  of  that  court. 

A  similar  case  has  been  before  the  supreme  court  of  New 
York  and  decided.  In  the  People  v.  Ths  Judges  of  Delawa/re 
Co.  (1  Johns.  Cas,  181,)  a  mandamua  was  issued  to  the  court  of 
common  pleas,  commanding  them  to  restore  an  attorney  who 
had  been  removed  by  them.  A  peremptory  Tnandamus  will, 
therefore,  issue  in  this  case  to  vacate  the  order  in  question,  and 
to  reinstate  the  applicants  as  attomeys  and  members  of  the  bar 
of  the  eighth  judicial  district.  An  alternative  maridamua^  in 
the  first  instance,  we  do  not  deem  necessary.  Notice  of  this 
application  having  been  given,  and  copies  of  the  papers  served, 
the  court  may  award  either  an  alternative  or  peremptory  man- 
darrms^  according  to  the  nature  and  exigency  of  the  case ;  and 
in  both  these  respects  we  think  it  proper  that  a  peremptory  writ 
should  go  in  the  first  instance. 

Ordered  accordingly. 
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Thb  People,  ex.  reí.  Stephen  J.  Field  vs.  Turnee,  The  Judge  of 

the  Eigbth  Judicial  District. 

Eveiy  court  has,  while  engaged  in  the  perfonnance  of  its  lawful  functíons,  as  an  in- 
cident  to  its  judicial  character,  the  authoríty  to  preserve  oider,  decency  and  sílence 
in  its  presence ;  and  in  such  case,  may  apprehend  and  panish  an  offender  without 
further  examination  or  proof ;  bat  whera  the  offence  is  committed  out  of  court,  the 
party  is  entitled  to  notice  and  to  a  hearing  in  his  defence. 

An  order  of  court,  adjudging  a  party  guilty  of  contempt,  should  always  show 
upon  its  face,  the  facts  upon  which  the  ezercLse  of  the  power  is  based,  and  the  ad- 
judication  is  made. 

Where  error  has  occurred  in  proceedíngs,  either  civil  or  criminal,  which  cannot  he 
reached  by  a  wrít  of  error,  the  writ  of  certiorari  is  a  proper  remedy  to  correct  such 
error,  unless  some  other  statutory  remedy  has  been  given. 

This  court  may  issue  a  writ  o(  certiorari  to  a  district  court  for  the  purpose  of  review- 
ing  summary  proceedings,  in  a  case  where  no  appeal  would  lie. 

Where  an  order  was  made  by  the  district  court  of  the  eighth  judicial  district, 
whereby  A.  was  ordered  to  be  imprisoned  forty-eight  hours,  and  fined  five  hundred 
dollars,  for  contempt  of  court,  withont  setting  forth  any  of  the  facts  whereon  the 
order  was  based  ;  Held,  that  a  certiorari  should  issue  to  remove  the  proceedings 
for  review  into  this  court:  and  held  further^  that  a  mandamus  was  not  a  proper 
remedy  in  such  a  case. 

Where  a  party  in  his  notice  of  motion  served  on  the  adverse  party,  asks  for  a  specific 
relief,  orfor  such  other  or  further  order  a$  may  hejutt ;  the  court  may  afibrd  any  relief 
compatible  with  the  facts  of  the  case  presented. 

This  was  an  application  for  a  raandamus  to  the  district  court 
of  the  eighth  judicial  district  to  vacate  an  order  punishing  the 
relator  for  contempt.  The  onljr  facts  material  in  the  case  are 
stated  in  the  opinión  of  the  court 

Stephen  J.  Field^  inpropria  persona. 

By  the  Court.  Bennett,  J.  At  a  term  of  the  district  conrt 
of  the  eighth  judicial  district  for  the  county  of  Yuba,  held  on 
the  Yth  day  of  June  last,  the  foUowing  order  was  made : 
"  Ordered,  that  Stephen  J.  Field  be  imprisoned  forty-eight 
"  hours  and  fined  five  hundred  dollars  for  contempt  of  court." 
An  application  is  now  made  for  a  mandamus  to  vacate  this 
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order,  ^'  or  for  an  order  perpetually  stajing  the  execution  of 
"  saíd  order,  or  for  such  other  or  forther  order  as  may  be  juat.'' 
Kotice  of  the  application  has  been  dulj  given,  and  copies  of  the 
papers  upon  which  it  is  founded,  served. 

We  have  determined,  in  the  case  of  Muífard^  that  this  court 
has  the  power  to  issae  the  writ  of  mandarrms  to  a  district  court. 
The  point  for  our  present  consideration,  therefore,  is  wheth^r 
this  case  be  a  proper  one  for  the  exercise  of  that  power.  The 
order  now  under  review  shows  npon  its  face  that  it  was  intead- 
ed  as  an  adjudication  for  a  contempt,  and  this  raises  the  ques- 
tion  of  the  extent  of  the  power  of  punishment  for  contempt, 
and  the  rules  which  shonld  be  observed  in  enforeing  it. 

£7  the  common  law  everj  court  has,  while  engaged  in  the 
performance  of  its  lawful  functions,  as  an  incident  to  its  judicial 
character,  the  authoritj  to  preserve  order,  decency  and  silence, 
withont  which  no  court  could  vindicate  or  support  the  laws  in. 
trusted  to  its  administration.  The  power  thus  vested  in  a  court 
is  necessarily  of  an  arbitrary  nature,  and  should  be  nsed  with 
great  prudence  and  caution.  A  judge  should  bear  in  mind  that 
he  is  engaged,  not  so  much  in  vindicating  his  own  character,  as 
in  promoting  the  respect  due  to  the  administration  of  the  laws ; 
and  this  consideration  should  induce  him  to  receive  as  satisfac: 
tory  any  reasonable  apology  for  an  ofenderos  conduct.  The 
eBBe  of  Zining  Y.  £entham^  in  the  constitutional  courtofap- 
peals  of  South  Carolina,  (2  JSay^s  Btp.  1,)  contains  an  accurate 
exposition  of  the  light  in  which  this  power  is  viewed.  Ben- 
tham,  a  justice  of  the  peace,  had  committed  Lining  for  a  con- 
tempt for  the  use  of  insulting  and  abusire  language  in  open 
court.  Lining  sued  the  justice  for  false  imprisonment  aad 
proved  upon  the  trial  that  the  facts  set  forth  in  the  commitment 
were  untrue,  and  a  verdict  was  taken  for  the  plaintiff.  But  the 
court  of  appeals  set  aside  the  verdict  and  determined  that  the 
commitment  drawn  up  by  the  justice  i^as  conclusivo  evidence 
in  his  favor,  aad  that  the  justice  was  not  amenable  in  an  action 
for  a  judicial  act  of  this  nature,  but  only  on  an  indictment  for 
oppressive  or  corrupt  conduct.    And  the  court  remark,  that  one 

general  principie,  incidental  to  all  courts,  as  well  inferior  as  su- 
VoL.  L  11 
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perior,  was  a  power  to  commit  for  contempt,  either  by  word  or 
deed,  offered  in  the  presence  of  the  judge  and  in  the  face  of  tfae 
conrt,  and  that  this  power  was  not  against  magna  ¿harta  or  the 
law  of  the  land,  bnt  formed  a  part  of  the  common  law. 

But  whilst  the  power  to  punish  for  contempt  Í8  thus  arbitrary 
and  conclusíve,  it  by  no  means  foUows  that  every  act  which  a 
conrt  declares  to  be  a  contempt  is  in  reality  one.  Thus  in  ea 
parte  Thatcher^  (2  Oil.  Bep.  167,)  the  clerk  of  the  court  had 
been  removed,  and  another  person  appointed  in  his  place,  and 
the  one  removed  had  appealed  from  the  order  depriving  him  of 
the  office.  The  court  thereupon  made  another  order  requiring 
the  first  clerk  to  gire  up  the  books  of  his  office  to  his  successor. 
To  this  order  obedience  was  refiísed,  and  the  court  thereupon 
adjudged  the  offender  guilty  of  a  contempt  and  committed  him 
to  prison.  But  it  was  held,  that  the  appeal  taken  from  the 
order  of  removal  operated  as  a  supersedeaa ;  that  the  second 
clerk  was  improperly  appointed ;  that  there  could  have  been  no 
contempt  in  refusing  obedience  to  the  order  requiring  a  delivery 
•of  the  books ;  and  that,  although  the  court  had  power  to  punish 
for  a  contempt  in  proper  cases,  yet  the  facts  not  being  such  as 
could  constitute  a  contempt,  the  order  of  commitment  and  the 
imprisonment  under  it,  were  both  illegal  and  void. 

The  case  of  Lining  v.  Bentham^  in  no  respect  conflicts  with 
Thatcher^s  case.  In  the  former,  the  subject  matter  was  such 
that  the  power  of  the  court  to  punish  for  contempt  could  pro- 
perfy  attach.  Its  judgment  was,  therefore,  final  and  conclusive, 
not  only  as  to  the  truth  of  the  facts,  but  as  to  the  construction 
to  be  placed  upon  them.  In  the  latter,  the  facts  upon  which 
the  order  of  commitment  was  based,  were  of  such  a  nature  as 
to  preclade  the  idea  of  a  contempt  being  predicated  of  them; 
and,  therefore,  the  judgment  was  not  conclusive,  but  was  subject 
to  be  reviewed.  It  would,  indeed,  be  a  monstrous  propoeition, 
that  a  court  could,  by  adjudging  an  innocent  and  legal  act  to  be 
a  contempt,  thereby  preclude  the  possibility  of  review,  and  fine 
and  imprison  ad  lihitum,  A  distinction  exists  between  the  two 
elasses  of  cases,  and  a  distinction  should  be  made  in  the  applica- 
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tioD  to  them  of  the  rales  of  law  in  relation  to  the  conclusiveness 
of  adjadicatioDS  íbr  contempt. 

The  13tb  section  of  the  act  organizing  the  district  courts, 
which  is  but  declaratory  of  the  common  law,  enacts  ^^  that  such 
^'  courts  shall  have  power  to  pnnieh  in  a  summarj  manner,  hj 
'^  fine  and  imprisonment,  or  either,  for  contempts  offered  to  them 
"  while  in  session,  or  to  any  procese,  writ,  rule,  or  order  of  said 
"  courts  issued  and  made,  or  for  disoheying  anj  writ,  process 
"  or  order  thereof,  or  for  obstructing  or  preventing  the  execa- 
^'  tion  of  the  same,  and  that  the  jadgments,  decrees,  and  de- 
^^  terminations  of  said  courts  in  such  cases  shall  be  final  and 
"  conclusive."  It  will  be  observed  that  this  statnte,  in  carrying 
out  the  doctrine  of  the  common  law,  pro  vides  for  two  different 
classes  of  contempts ;  the  one  class,  consisting  of  such  con- 
tempts as  are  committed  in  the  presence  of  the  court  during  its 
session ;  and  the  other  class,  of  such  contempts  as  are  commit- 
ted out  of  court.  The  method  of  proceeding  in  the  punish- 
ment  of  these  two  classes  of  contempts  is  different.  In  the 
former,  the  offender  may  be  instantly  apprehended  and  punish- 
ed  without  anj  further  examination  or  proof.  But  in  the  latter, 
which  consist  of  matters  arising  at  a  distance,  and  of  which  the 
court  cannot  have  a  perfect  acquaintance,  or  take  judicial 
knowledge,  the  proceeding  must  be  in  a  different  waj,  and  the 
party  accused  is  entitled  to  be  heard  in  his  defence.  (4  Blaok. 
Comm.  286.)* 

We  think  it  foUows  from  the  distinctions  above  considered, 
that  the  final  order  of  the  court,  by  which  a  party  is  adjudged 
to  have  been  guilty  of  a  contempt,  should  always  show,  upon 
its  face,  the  facts  upon  which  the  exercise  of  the  power  is  based, 
and  the  adjudication  made.  This  is  certainly  the  general,  ifnot 
the  uniform  practice.  But  the  order  in  question  does  not  set 
forth  any  facts,  ñor  even  show  whether  the  proceeding  was  for 
an  offence  committed  in  the  presence  of  the  court,  or  at  a  dis- 
tance from  it.  We  are  under  the  impression  that  it  is,  in 
this  respect,  imperfect ;  but  it  is  unnecessary  to  express,  at  the 
present  time,  a  definitive  opinión  upon  this  point ;  for  we  do 
not  conceive  that  a  rnandcmivs  would,  in  any  event,  be  a  proper 
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remedy.  This  case  differs  from  Mulford^s  case.  In  that,  the 
applicants  having  been  ^^  expelled  from  the  bar,^  asked  to  be 
restored.  In  this,  it  is  songht  merely  to  reverse  a  jndgment  of 
the  conrt.    The  mandamus  mnst,  therefore,  be  refused. 

Bat  the  applicant  asks,  in  his  notice  of  motion,  for  such  other 
order  as  may  be  jnst.  IVe  deem  it  proper  to  award  a  wrít  of 
certiorari^  requiring  the  d^strict  conrt  to  certify  the  record  to 
this  conrt.  The  act  of  the  legislatnre  organizing  this  conrt  em- 
powers  it  to  issne  this  writ  in  proper  cases ;  and  the  argnment 
in  snpport  of  the  constitntionality  of  the  power  proceeds  pari 
j>a8su  with  that  in  snpport  of  the  power  to  issne  the  writ  of 
ma/ndamvs.  {See  Mulford^a  case^  The  writ  of  certiorari  is 
nsed,  at  common  law,  for  the  pnrpose,  amongst  other  things,  of 
removing  snmmary  proceedings,  and  the  order  made  thereon, 
from  an  inferior  tribunal  into  the  conrt  of  tingas  bench,  where 
snch  proceedings  and  order  may  be  either  qnashed  or  con- 
firmed.  (4  Black.  Comm.  2T2,  320.)  And  this  writ  sometimes 
lies  in  cases,  which  the  inferior  jnrisdiction  is  empowered^atty 
to  hear  and  determine.  (2  Haw.  P.  G.  286  ;  Rex  v.  Morely^  2 
Burr.  1040 ;  Harüey  v.  Hooker^  Cowjp.  624.)  As  a  general 
míe,  at  common  law,  where  error  has  occnrred  in  proceedings, 
either  civil  or  criminal,  which  cannot  be  reached  by  a  writ  of 
error,  the  writ  of  certiorari  is  a  proper  remedy  to  correct  snch 
error,  nnless  some  other  statutory  remedy  has  been  given.  A 
certiorari  wiU,  therefore,  issne  retnrnable  at  the  next  term  of  . 
this  conrt;  and  in  the  mean  time  all  proceedings  npon  the 
order  will  be  stayed  npon  the  applicant's  execnting  and  filing 
with  the  clert  of  the  county  of  Tuba  a  bond,  in  the  penalty  of 
ene  thonsand  dollars,  with  two  snreties  who  shall  jnstify  by  affi- 
davit  in  donble  that  amonnt,  conditioned  that  the  applicant  shall 
abide  the  final  decisión  of  this  conrt. 


CASES 

ABQUED  AND  DETEBMINED 
XN  THI 

SÚFREME  COURT 

OF  THB 

STATE  OE  CALIFORNIA, 

IN  DBCEMBfJtXKIUtf,  1850. 


£¡ejparte  Thb  Qusbn  of  tbe  Bay  et  ai. 

Wliere  ñve  females  are  broagkt  before  the  court  on  retum  to  a  wrít  oí  habeos  corpu$y 
and  the  person  in  whoee  cuBtody  they  are,  neitker  shows  ñor  claims  any  legal 
ríght  to  detain  them,  they  wiU  be  dischaiged. 

The  petítion  of  Alexander  Eose,  praying  for  a  writ  of  hábem 

corptts^  represented  that  for  two  jears  last  past  he  had  been  a 

resídent  of  the  island  of  Dominick,  one  of  the  group  of  the 

Marquesas  Islands,  and  was  well  acquainted  with  the  people 

thereon ;  that  sometime  ín  July  or  Augost,  18S0,  the  American 

schooner  Jupüery  whereof  one  Snow  was  master,  arrived  at  the 

idand^  and  remained  there  for  several  weeks,  and  that  the  peti- 

tioner  ehipped  on  said  schooner,  as  a  mariner,  for  the  port  of 

San  Francisco ;  that  while  the  schooner  was  at  the  island  of 

Pominicky   the  master   and  the   niate  of  tbe  schooner  in- 

duced  five  females^  one  of  wbom  was  the   '^Qneen  of  the 

Bay/'  about  fourteen  yeai»  of  age^  and  the  others,  who  were 

*'  daughters  of  chiefs/'  to  go  on  board  the  schooner  by  soma 

&lse  pretext)  and  soon  after  they  carne  on  board,  set  sail^ 

and  forcibly  and  against  the  will  of  said  females,  brought  them 

to  the  port  of  San  Francisco ;  that  doring  the  voyage  they. 

were  treated  with  great  craelty,  and  aíter  their  arríval,  were 

[1571 
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treated  still  worse,  and  to  sncli  a  degree  that  all  of  them  jumped 
overboard,  bnt  were  saved  from  drowning,  and  again  taken 
on  board ;  that  soon  thereafter  the  Bchooner  sailed  for  Stock- 
Ion,  still  detaining  the  women  on  board,  forcíbly  and  against 
their  will,  where  thej  Btill  continned  to  be  detained  against 
their  will ;  that  the  petitioner  well  knew  the  ñames  of  the 
females,  but  could  not  giye  their  ñames  in  English,  ñor  in  their 
native  langnage,  so  as  to  be  nnderstood.  He,  therefore,  on  be- 
half  of  the  females,  prayed  that  a  writ  of  habeos  corpus  might 
issne  to  bring  them  before  the  comi.  The  writ  was  issned,  and 
they  were  brought  up ;  and  Captain  Snow,  not  pretending  to 
have  anj  legal  right  to  detain  them,  they  were  discharged ;  and 
were  subsequently  sent  back  to  their  own  country  by  James 
Collier,  Esq.,  collector  of  the  port  of  San  Francisco. 

James  CóUier^  for  the  petitioner. 

£y  the  Chwrt^  Bennett,  J.  There  appearing  to  be  no  canse 
for  the  detention  of  the  "  Queen  of  the  Bay,"  and  "  the  daugh- 
ters  of  the  chiefs,"  they  are,  consequently,  discharged  from  the 
custody  of  Gaptain  Snow. 


k&oJL  Jl^p-'J 


Grogan  &  Lent  m,  Euckle. 


action  on  a  promissoiy  note  by  a  special  endorsee  against  the  maker,  the 
plaintiff  must  prove  at  the  tríal  the  genuineness  of  the  endonements,  although  the 
defendant  has  not  denied  their  genuineness  under  oath. 

The  defendant  Snckle  execnted  his  promissory  note  on  the 
Ist  day  of  January,  1850,  whereby  he  promised  to  pay  on  de- 
mand  to  Richard  M.  Harmer,  or  ordcr,  $1000,  with  eight  per 
cent,  per  month  interest  nntil  paid.  The  note  was  aflerwards 
transferred  by  Harmer,  and  endorsed  by  him,  as  foUows  :  "  Pay 
"  to  the  order  of  Dr.  "Wm.  H.  McKee;"  and' was  subseqnently 
transferred  by  McKee,  and  endorsed  by  him,  as  follows  :  "  Pay 
"  Alexander  G.  Grogan  and  William  M.  Lent."    To  the  com- 
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plaint,  which  was  in  the  ordinary  form  of  a  declaration  on  a 
promissory  note,  the  defendant  pleaded  the  general  issue,  but 
did  not  annex  to  his  plea  an  affidavit  denjing  the  genuineness 
of  the  endorsements,  and  did  not,  in  anj  other  waj,  deny  their 
genuineness  nnder  oath.  At  the  tríal,  the  counsel  for  the  de- 
fendant insisted  that  the  plaintiffs  could  not  recover  without 
proying  the  endorsements,  but  the  court  ruled  otherwise,  and 
the  defendant  excepted.  Judgment  having  been  rendered 
against  the  defendant,  he  brings  this  appeal. 

S,  A,  Lockwoody  for  plaintiffs. 

John  Cv/rry^  for  defendant. 

By  the  Courtj  Hastinos,  Ch*.  J.  This  action  was  brought 
bj  respondents  as  endorsees  and  holders  of  a  promissory  note, 
executed  by  appellant  in  favor  of  one  Richard  M.  Harmer,  and 
by  him  endorsed  to  one  William  H.  McKee,  and  by  McKee 
endorsed  to  plaintiffs;  and  the  only  question  submitted  is, 
whether  it  was  necessary,  on  tríal,  to  prove  the  endorsements. 
The  62d  sec.  of  the  Practice  Act  provides,  that  "  when  any 
"  complaint  or  answer  is  founded  on  any  instrument  of  writing 
"  which  is  alleged  to  have  been  signed  by  the  party,  the  signa- 
^^  ture  shall  be  considered  as  admitted,  unless  denied  by  such 
"  party  on  oath.  If  denied,  it  raay  be  proved  by  any  proper 
^'  evidence.''  The  endorsers  are  not  parties  to  this  action.  The 
máker  is  a  party.  If  the  action  had  been  instituted  against 
the  endorsers  it  would  be  competent  for  them  to  deny  the  en- 
dorsement  on  oath,  and  in  such  case  it  would  not  be  necessary 
to  prove  the  endorsement  unless  so  denied.  ^^  This  statnte  is 
"  an  encroachment  on  the  common  law,  and  should  not,  there- 
^^  íore,  be  extended  beyond  the  fair  import  of  its  terms.  Be- 
'^  sides,  the  defendant  must  be  presumed  to  know  whether  he 
^  has  signed  the  note  himself,  and  raay  therefore  be  reasonably 
^'  required  to  make  the  affidavit  denying  the  signature.  But  he 
"  cannot  with  so  much  justice  be  called  on  to  deny  the  en- 
^^  doFsement  in  the  same  manner,  or  else  to  admit  its  genuine- 
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"  ness."  {Harébíoan  v.  Chamierlain^  NorriA?  lowa  Rep.  104.) 
The  plaintiff  should  haré  proved  the  genuineness  of  the  en* 
dorsements  before  the  note  was  given  in  evidence  on  trial. 
The  legislatnre  evidently  intended  that  a  party t^rj^edf  withthe 
ezecntion  of  an  instrnment  shonld  not  put  the  plaintiff  to  the 
necessity  of  proving  the  signatnre,  ttniess  denied,  on  oath.  The 
jndgment,  therefore,  of  the  district  court  will  be  rerersed^  and 
the  canse  remanded. 


Ledlbt  v8.  Hats,  Sheriff,  &c. 

• 

In  an  action  against  a iheñff for  seizing under ezecation property  belon^^Dg ta «per- 
son  other  tban  the  jodgment  debtor,  where  the  reoovery  is  letisted  on  tiie 
ground  that  the  property  levied  opon  had  been  tranafened  te  the  plaintiff  hj  the 
jndgnoent  debtor,  in  fraud  of  his  creditora,  and  conflicting  evidence  ii  given  at  the 
trial  as  to  the  qnestion  of  fraud,  but  the  plaintiff  is  nonsuited  on  another  ground; 
this  court,  In  determining  whether  the  nonsoit  was  properiy  ordered,  will  presume 
that  the  plaintiff 's  title  was  not  tainted  with  íraiid,  inasmueh  aS)  tbere  being^  oes» 
flicting  evidence  on  that  subject,  the  plaintiff  had  a  right  to  have  the  question  sub- 
mitted  to  the  jury. 

In  an  action  by  A.  against  a  sheríff,  for  seizing  the  property  of  A.  on  an  execution 
against  B.    Hdd^  that  no  demand  was  necessary  before  bringing  snit. 

Afpeal  from  the  distríct  conrt  for  the  fonrth  judicial  <Us- 
trict.    The  facts  are  etated  in  the  opinión  of  the  conit. 

C,  A.  Whitcomh^  íbr  the  plaintiff. 

ir.  JEToUandy  for  the  defendant. 

£y  the  Coitrtj  Bemtííett,  J.  This  was  an  action  of  reple^in 
for  taking  and  detainiog  personal  property  of  the  plaintiff.  The 
defendant,  as  sheriff  of  the  connty  of  San  Francisco^  seized 
npon  a  wagón  and  team  as  the  property  of  one  EUiott,  under 
an  execution  against  him,  and  whilst  he  had  them  in  his  eharge 
and  custody.    At  the  time  of  the  seizure,  Elliott  informed  the 


SAN  FRANCISCO,  DECEMBER,  1850.  IQI 

Ledley  v.  Hayi. 

defenda&t  that  the  plaintiff  owned  the  wagón  and  team  and  that 
he  (Elliott)  bad  no  interest  in  them.  Tbe  plaintiff  was  non- 
Buited  at  the  trial  on  tbe  ground  tbat  a  demand  was  necessary 
before  suit  bronght,  and  this  presents  tbe  only  point  for  consid- 
eratioQ. 

Tbe  defenBe  was  based  npon  tbe  ground  tbat  Elliott  bad 
transferred  tbe  wagón  and  team  to  tbe  plaintiff  in  fraud  of  bis 
creditors,  and  tbat,  tbe  defendant  baving  levied  npon  the  pro- 
perty  wbile  in  tbe  cbarge  of  Elliott,  a  demand  sbould  have 
been  made  before  brínging  suit.  On  tbe  question  of  fraud  con- 
flicting  evidence  was  given,  wbich  was  proper  to  bave  been  sub- 
mitted  to  tbe  jury  to  pass  npon,  and  we  must,  tberefore,  in  de- 
terinining  tbis  question  of  nonsuit,  assnme  tbat  tbe  property 
was  owned  by  tbe  plaintiff^  and  tbat  Elliott  was,  as  tbe  plaintiff 
claims  bim  to  bave  been,  a  mere  servant. 

Tbe  possession  of  a  servant  is  tbe  possession  of  tbe  master 
for  tbe  purpose  of  maintaining  trespass ;  (1  ChiUy^a  Pl.  194 ;)  and 
the  same  rale  applies  in  an  action  of  replevin  in  tbe  cepit, 
{JBa/rrett  v.  Warren^  3  JKW,  348.)  Tbe  plaintiff  must,  tbere- 
fore,  be  deemed  to  bave  been  in  tbe  possession  of  tbe  property  at 
the  time  of  tbe  levy,  and,  the  sberiff  having  bad  notíce  tbat  tbe 
wagón  and  team  were  owned  by  the  plaintiff,  the  original  tak- 
ing  was  tortious,  and  no  demand  was  necessary  before  bringing 
suit. 

In  Aek&r  v.  Canyohelly  (23  Wend,  371,)  an  action  of  replevin 
in  the  c^ñi  was  sustained  against  a  sberiff  witbout  any  previous 
demand.  In  tbat  case,  goods  bad  been  sold  and  delivered  by 
tbe  plainti£b  to  ^one  Hooker,  and  tbe  sberiff  levied  upon  them 
wbile  tiiey  were  in  tbe  possession  of  the  latter  under  an  execa* 
tion  against  bim.  It  was  establisbed  tbat  tbe  goods  were  pro- 
eured  of  tbe  plainti&  tbrougb  fraud ;  and  altbougb  tbe  sberiff  took 
them  out  of  the  possession  of  Hooker,  itwas  nevertbeless  beld, 
tbat  be  was  Hable  to  the  plaintiffs  in  an  action  of  trespass,  or  of 
replevin  in  the  cepit^  in  neither  of  which  actions  is  a  previous 
demand  necessary.  We  understand  it  to  be  law,  tbat  tbe  sberiff 
is  liable  in  eitber  form  of  action,  witbout  a  previous  demand, 
even  where,  by  mistake,  be  takes  the  goods  of  a  wrong  person 
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under  an  execution ;  (1  ChUty^s  Pl.  197 ;)  and  mnch  more  mnst 
this  rule  applj  where  the  oificer  is  informed  that  the  goods  are 
owned  by  a  third  person. 

fTew  trial  granted,  coste  to  abide  the  event. 


SoüTKB  V8.  The  Sea.  Witch. 

An  act  of  the  legislature  authorized  the  issuing  of  attachments  against  boats  and  ves- 
seis  "  used  in  navigating  the  waten  of  this  state ;"  and  held,  that  the  Seo  Wii^ 
which  belonged  to  the  port  of  New  York,  was  intended  for  the  New  York  and  China 
tiade,  had  been  in  the  harbor  of  San  Francisco  but  a  few  days,  and  was  never  other- 
wise  uted  in  navigating  the  waten  of  this  tUüe  than  by  sailing  into  the  harbor  of 
San  Francisco  from  the  ocean,  was  not,  within  the  meaning  of  the  statute,  a  boat  or 
y essel  used  m  navigating  the  waters  of  this  state. 

Where  a  statute  provides  a  remedy  not  known  to  the  oommon  law,  and  by  which  no 
personal  notice  to  the  person  proceeded  against  is  lequired,  the  statute  should  re- 
ceive  a  strict  construction  and  not  be  extended  to  cases  which  do  not  clearly  fall 
within  its  language.    Per  Bemnett,  J. 

A  statute  should  be  constmed  so  as  to  give  effect  and  meaning,  if  possible,  to  every 
clause  and  word  contained  in  it    Per  Bennrtt,  J. 

Appeal  from  the  superior  court  of  the  city  of  San  Francisco, 
The  proceeding  was  commenced  nnder  an  act  of  the  legislature 
passed  April  10, 1850,  providing  for  the  coUection  of  demands 
against  boats  and  vessels,  by  which  any  person  having  a  de- 
mand  belonging  to  one  of  fonr  different  classes  enumerated  in 
the  statute,  might,  at  his  option,  instead  of  proceeding  against 
the  master,  agent,  owner,  or  consignee,  institute  suit  against  the 
boat  or  vessel  by  ñame,  and  have  a*warrant  of  attachment 
against  her,  her  tackle,  apparel,  and  fnmiture.  The  demand  of 
the  plaintiff  belonged  to  one  of  the  classes  enumerated  in 
the  statute;  and  the  superior  court  held  that  the  Sea  Witch 
was  a  vessel  itsed  in  navigating  the  waters  of  this  state^  and 
gave  judgment  against  her  for  the  amount  of  the  plaintiff 's  de- 
mand, from  which  judgment  an  appeal  was  taken  to  this  court. 
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The  point  on  which  the  judgment  was  revereed  by  this  court 
was,  that  the  Sea  Witch  was  not  a  ^^  vessel  nsed  in  narígating 
"  the  waters  of  this  state,"  within  the  meaning  of  that  phrase 
in  the  statnte ;  and  so  far  as  that  point  is  concemed,  the  facts 
are  snfficiently  stated  in  the  opinión  of  the  court. 

John  A.  McDougál^  (attomey  general,)  for  the  plaintíft'. 

M,  H.  JfcAUister^  for  the  defendant. 

JBy  the  Caurt^  Bknnbtt,  J.  This  was  a  proceeding  nnder  the 
"  act  providing  for  the  collection  of  demands  against  vessels 
"  and  boats."  The  first  section  enacts  that  "  every  boat  and 
"  vessel  nsed  in  navigating  the  waters  of  this  state"  shall  be 
líable  to  be  proceeded  against  bj  attachment,  in  the  manner 
prescribed. 

The  Sea  Witch  belonged  to  the  port  of  New  York,  was  a 
transient  ship,  had  been  in  the  harbor  of  San  Francisco  bnt  a 
few  days,  and  was  intended  for  the  New  York  and  China  trade. 
She  was  never  otherwise  nsed  in  navigating  the  waters  of  this 
State  than  by  sailing  into  the  harbor  of  San  Francisco  from  the 
ocean.  The  qnestion  is,  whether  she  is  one  of  that  class  of  ves- 
sels designated  in  the  act.    We  think  she  is  not. 

The  remedy  given  by  the  act,  being  strictly  a  statntory  reme- 
dy,  and  of  a  character  not  recognized  by  the  common  law,  and 
requiring  no  personal  notice  to  the  person  proceeded  against, 
onght  not  to  be  extended  to  cases  which  do  not  clearly  fall  with- 
in the  language  of  the  statnte.  Conrts  hold  that  such  statutes 
shonld  be  strictly  construed.  (2  Cow.  JRep.  419,  420 ;  15  Mase. 
Bep.  206,  206.) 

If  a  ship  whose  employment  is  on  the  high  seas,  because  she 
enters  the  harbor  of  San  Francisco,  is  to  be  considered  as  be- 
longing  to  the  description  of  vessels  mentioned  in  the  statnte, 
then  every  vessel  that  may,  from  any  canse,  be  fonnd  npon  waters 
within  the  territorial  liraits  of  the  state,  mnst  be  embraced  within 
the  meaning  of  the  act.  Bnt  such  constmction  would,  nnder  the 
words  "  nsed  in  navigating  the  waters  of  this  state,"  be  sense- 
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lesa  and  nngatorjr.  The  meaning  of  tíie  statnte  wonld  be  tbe 
same  vrítbout  tiiem  as  with  tbem.  If  tb«  le^ilatuí^  htd  in* 
tended  thttt  tbe  prorisioas  of  the  statnle  sbonld  be  extended  to 
sucb  a  case  as  tbe  present,  tbe;  would  bava  said  ¡d  g^aenil 
terme,  tbat  every.boat  aod  vesa^  sbould  be  liable,  or  Üaí  ereiy 
boat  and  vessel  foand  apon  tbe  waters  of  tbís  stato  sbonld  be 
liable,  TOitbout  usJng  tbe  restríctive  langoage  wbíeb  fiíej  bave 
employed.  We  Bee  no  poesible  waj,  in  wbicb  ofj  forcé  or  effect 
can  be  given  to  tbe  clanee  imder  coiuideratioD,  if  tbe  etatnte 
can  be  extended  to  tbis  case.  It  ie,  bowever,  a  well  settled  rnle 
of  interpretation,  that  a  statute  must  be  conatroed  so  as  to  ^ve 
efíect  and  meaning,  if  possible,  to  every  clanae  aod  'wordi 
Tbat  vessels  wbiob  are  confinad  in  tbeir  osaal  and  soUtantíM 
emplojment  to  interior  navigatíon,  are  tbe  onl^  boata  and  ve»- 
seis  embraced  within  tbe  descríptive  words  of  tbetiatate,  seema 
to  be  an  ínterpretation  plain  and  intelligible,  whicb  neitber  en^ 
Urges  ñor  limite,  tbe  object  and  meaníng  of  tlie  aot.  And  ancb, 
we  doubt  not,  was  tbe  intention  of  tbe  legÍBlatore.  Tbey  meant 
hj  theSQ  words  to  limit  tlie  operation  of  tbe  act,  bo  as  to  avoida 
conflíct  between  tbe  etate  and  federa  anthoritíea  as  to  jurísdio 
tion  of  actions  concerning  marítime  oontracte  and  maritima 
torts. 

In  tbe  Steamboat  OrUana  v.  /*Ao«Jw«,  (11  POera^  175,)  it  wai 
decided,  tbat  tbe  admirelty  bad  no  joríadiction  over  a  veesel  not 
engaged  in  mañtime  trade  and  navigatíon,  tbougb  on  ber  voy- 
ages  abe  maj  bAve  tonebed  at  one  terminus  of  tbem  in  tide 
water,  ber  emplojment  baving  been  Bubstantíally  on  oth^  wa- 
ters, and  tbat  tbe  trne  test  of  tbe  admiralty  jurísdiction  was, 
wbether  tbe  vessel  was  engaged,  eubstantiallj,  in  marítime 
navigatíon  or  in  interior  trade,  not  on  tíde  waters.     In  tbat  case 
tbe  steamboat,  altbongb  tbe  termÁnua  of  bar  voj^e  was  npcm 
tide  water,  was  ueed  exclnsively  in  trade  and  navigatíon  opon 
tbe  waters  of  tbe  Miseiaeippi  and  ¡te  tribntary  streams,  and  waa 
ployed  or  intended  to  be  employed  ín  navigatíon  or  ta^0 
sea  or  oa  tide  waters,  and  it  waa  beld  tbat  t^e  admiralty 
ction  did  not  attadi.    IntbecasebeforenstbeiS^  Witehy 
jb.  ber  termmxu  was  npoa  waters  witbín  tbe  territorial 
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limits  of  this  Btate,  was  employed  exclusively  in  tPwJe  and  ^navi- 
gatáon  upon  the  bigh  seas,  and  was  not  osed  or  mtended  to  be 
nsed  m  navigation  «pon  the  interior  waters  of  the  «tate.  The 
admiralty  jnriBdietion  of  the  federal  conrts  would  eonseqnentíy 
extend  overher— vith  which  jnrisdittionit  was  theintention  of 
the  legislature  to  avoid  all  coní  ict. 

We  think  tbat  the  Sea  Witoh  wae  not  a  "  vessel  tised  in  narigafc- 
ing  "  the  waters  of  this  state"  -wíthin  the  meaning  of  the  attach- 
ment  act,  and  the  judgment  should  therefore  be  reversed. 

Ordered  accordin^y. 


•  

McQuEEN  V8.  The  Saip  Eussell. 

Where  a  bond  was  given  in  pursuance  of  section  8  of  the  act,  jmsaéá  Apríl  10, 1850, 
providing  for  the  coUection  of  demands  against  boats  and  vessels,  for  the  discharge 
of  the  vessel,  in  a  case  where  tiie  vesael  waa  aot  liable  to  be  attached  uader  the 
•act  j  Hdd^  that  judgment  rendered  against  the  principal  and  sureties  in  the  bond 
was  eiToneous,  on  the  ground  that  a  bond  given  for  the  reléase  of  a  vessel,  when 
the  vessel  was  not  liable  to  seizure  under  that  act,  was  invalid. 

Appeal  from  the  superior  cotu-t  of  the  cilyof  San  Franciseo. 
The  facts  in  this  case  were  In  all  respects,  so  far  as  couoems  the 
liabilitj  of  the  ship  BusseU^  nnder  the  Attaehment  Aet  of 
April  10, 1850,  the  same  as  in  the  case  oftYiñSeaWitch.  {árUej 
162.)  Jndgment  having  been  rendered  in  the  superior  eourt  in 
fevor  of  the  plaintiff,  an  appeal  was  taken,  and  *he  judgment 
reversed  by  this  conrt,  on  the  gronnd  that  the  case  was  control- 
led  by  the  decisión  in  Souter  v.  The  Sea  Witeh.  A  petition  was 
then  presented  for  a  re-hearing,  and  the  matter  was  ai^ed  by 

AUen  T.  Wt fow,  for  plaintiff,  and 

John  Curr^j  for  defendants. 

£y  the  CouH^  BiansmT,  J.    It  was  ¿ecided  in  theease  of  the 
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Sea  Wüoh^  {cmUjp.  162,)  tbat  the  act  of  April  10, 1850,  provid- 
ing  for  the  collectioa  of  demands  against  vessels  and  boats,  did 
not  applj  to  Buch  a  case  as  the  present.  It  is  claimed,  however, 
on  thÍB  application  for  a  re-hearing  that,  in  consequence  of  a 
bond  having  been  giveii  nndersection  8  of  the  Btatate,  the  coort 
below  thereby  acquired  jurisdictiou  over  the  sabject  matter, 
and  was  authorized  to  pronoance  the  judgment  rendered  in  this 
cause.  The  sections  of  the  statate  niH>n  which  the  plaintiff  re- 
lies, are  as  foUows : — 

^'  Sec.  8.  If  the  master,  agent,  owner,  or  consignee,  shall,  be- 
''  fore  final  judgment  in  any  suit  instituted  bj  virtue  of  this  act, 
^'  give  bond  to  the  plaintiff  with  sufficient  security,  to  be  ap- 
"  proved  by  the  court,  or  the  judge  or  clerk  thereof  in  vacation, 
"  conditioned  to  satisfy  the  amount  that  shall  be  adjudged  to  be 
^'  due  and  owing  to  the  plaintiff  upon  the  determination  of  the 
^'  suit,  together  with  all  costs  accruing,  said  boat  or  vessel,  with 
^^  the  tackle,  apparel,  and  furniture  belonging  thereto,  shall  be 
"  discharged  from  further  detention. 

'^  Sec.  9.  If  judgment  shall  be  rendered  against  any  boat  or 
'^  vessel,  in  favor  of  the  plaintiff,  the  court  shall  make  an  order, 
"  directed  to  the  sheriff,  commanding  him  to  sell  such  boat  or 
"  vessel,  together  with  íts  tackle,  apparel,  and  furniture,  to  sa- 
^'  tisfy  the  judgment,  and  all  costs  that  may  have  accrued  in 
^^  the  cause ;  which  order  shall  be  ezecuted  and  retumed  in  the 
^^  same  manner  as  executions. 

"  Sec.  10.  If  bond  and  security  shall  have  been  entered  into, 
^^  according  to  the  8th  section  of  this  act,  and  judgment  shall 
"  have  been  rendered  in  favor  of  the  plaintiff,  execution  shall  be 
^'  issued  for  the  amount  of  the  judgment  and  costs,  in  favor  of 
^'  the  plaintiff,  against  the  principal  and  security  in  such  bonds.'^ 

The  amount  of  these  sections  is  nothing  more  than  this,  that, 
when  a  bond  shall  be  given,  the  vessel  shall  be  released,  leavíng 
the  suit  to  proceed  in  the  same  manner  as  it  would  have  pro- 
ceeded,  in  case  the  vessel  had  remained  under  seizure.  The 
judgment  is  spoken  of  as  one  in  favor  of  the  plaintiff:  but  a 
judgment  against  what,  or  whom  ?  Clearly  against  the  vessel, 
the  only  party  defendant  in  the  proceeding,  and  not  against  ei* 
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ther  the  principal  or  snreties  in  the  bond ;  BJidjudgment  having 
thus  been  rendered  in  favor  of  the  -plsÁutíS  (iffawM  the  vessél  at- 
tacbed,  exeev^iion  may,  by  the  expresa  anthorítj  of  the  Btatnte, 
ifisne  against  the  principal  and  sareties  in  the  bond.  The  jndg- 
ment  appealed  ñrom  in  this  case,  is  therefore  against  the  vessel, 
or  it  is  not  a  jndgment  anthorized  by  the  statute ;  in  the  latter 
event  it  must  necessarily  be  reversed,  and  in  the  former  case  the 
same  reenlt  must  foUow  nnder  the  decisión  in  the  case  of  the 
Sea  Witoh.  The  ship  Russeü  not  having  been  liable  to  seiznre 
by  the  provisions  of  the  act,  the  bond  given  to  reléase  her  can  be 
of  no  effect,  for  the  reason,  that  it  cannot  be  enforced  nntil  jndg- 
ment has  been  finally  rendered  against  the  ship.  Althongh  I 
entertained,  in  the  ontset,  considerable  donbts  npon  the  point 
nnder  review,  I  am  satisfied,  npon  a  careínl  examination,  that 
the  above  is  the  proper  constrnction  to  be  given  to  the  statnte. 
The  motion  for  a  re-hearing  shonld  oonseqnently  be  denied. 

Ordered  accordingly. 


EowE  V8.  Chandleb  &  Dennison. 

Where  two  persons  are  sued  jointly  upon  a  joint  contract,  judgment  may  be  renderedy^^^^j^^  J^/ 
in  favor  of  the  plaintiff  against  one  of  the  defendants,  and  in  favor  of  one  of  the 
defendanta  against  the  plaintiff.  Thus,  where  A.  sned  B.  &  C,  as  partners,  and 
the  misjoinder  was  not  set  up  in  the  answer,  and  the  plaintiff's  demand  was 
proved  against  B.,  hut  not  against  C,  and  verdict  and  judgment  were  given  in  favor 
of  the  plaintiff  against  B.  and  in  favor  of  C.  against  the  plaintiff;  on  appeal,  the 
case  was  affirmed. 

The  case  of  Mnrifidd  v.  CooUy,  (4  How.  Pr.  Rep.  272,)  overruled. 

ünder  the  Practice  Act  of  1850,  the  rules  of  the  oíd  system  of  pleading  and  practice, 
whether  legal  or  equitable,  should  be  applied,  irrespective  of  former  technical 
distinctions,  to  aU  actions  under  the  new  system,  where  they  may  be  properly  ap- 
plied, and  are  not  inconsistent  with  statutory  provisions.    Per  Bennett,  J. 

Appkal  from  the  superior  court  of  the  city  of  San  Francisco. 
The  point  on  which  the  jndgment  of  the  court  is  based,  is  suffi- 
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cieDÜj  Btated  in  tke  opinión  of  tbe  conrt  The  oMse  was  twitíe 
argoed.  On  the  fiíst  tt:gam6nt,  the  eonrt,  takiog  for  its  gnMie 
tbe  oase  of  M&rtijfidA  y.  ¿%^2ay,  (4  J3^.  iT.  JT.  Pr.  Rep.  272,) 
leversed  the  jadgment  of  the  superior  coart.  Ihe  opinión  vas 
delivered  by  Bbnnbit,  J.,  as  foUows: 

^'  The  action  twas  brongfat  against  the  defendaots  Ohimdler  & 
"  Dennison  upon  aa  alleged  joint  iadebtedness.  Frocess  vas 
'^  served  on  both  of  them;  bat  the  plamtiff,  at  the  trial,  &üed 
^'  to  prove  a  joint  liabilitj  against  both  defendants.  He  did, 
^^  however,  make  ont  a  canse  of  action  against  one  of  the  de- 
"  fendants,  and  a  verdict  was  taken,  and  jadgment  rendered,  in 
^^  favor  of  one  defendant  and  against  the  other.  This  was 
"  erroneous.    {Mt/rrifidd  \.  Oocley^  4  Hou>.  JV.  JS^.  272») 

^^  At  the  common  law,  in  an  action  against  two  or  more  de- 
fendants  npon  an  aUeged  joint  nndertaking  or  contract,  the 
"  jndgment  must  be  against  all  the  defendants,  or  in  favor  of  all. 
^^  In  snch  case,  if  the  plaintiff  fail,  at  the  trial,  to  establish  a 
'^  joint  contract  or  nndertaking,  all  the  defendants  are  entitled 
^^  to  verdict  and  judgment,  thongh  it  be  preved  that  one  of 
^Hhem  would  have  been  liable  had  the  snit  been  bronght 
"  against  him  alone.    Jndgment  reversed." 

The  plaintiff  moved  for  a  re-hearing,  vhich  was  granted ;  and 
the  cause  was  again  argned  bj 

Edward  Norton^  for  the  plaintiff,  and 

John  Cfhetvoood^  for  ihe  4éfendant 

By  t?ie  Courty  BmmETT,  J.  The  complaint  alleges  an  in- 
debtedness  by  the  defendants  as  partners.  The  answer  denies 
the  indebtedness.  At  the  trial,  the  plaintiff  made  ont  a  canse 
of  action  against  the  defendant,  Chandler,  bnt  failed  to  estab- 
lish B.  joint  indebtedness  of  both  defendants.  The  jury  brought 
in  a  verdict  in  favor  of  Chandler  and  against  Dennison,  and 
jndgment  was  rendered  in  accordance  with  such  verdict  The 
qnestionis  thns  presented,  whetber,  if,  in  an  action  on  contract 
against  two  or  more  defendants,  the  plaintiff  fails  to  make  ont 
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the  jaint  liability  of  all,  he  may  take  judgment  against  one  or 
more,  who  are  preved  to  be  liable. 

The  point  is  to  be  determined  nnder  the  provisions  of  the 
Practice  Act  of  this  state,  which,  so  far  as  this  question  is  af- 
fected,  is,  in  sabstance,  and  for  the  most  part  literallj,  a  tran- 
BCript  of  the  Code  of  Procedure  of  the  state  of  New  York. 
Under  that  code  it  has  been  held  by  one  of  the  jnstices  of  the 
snpreme  court  of  New  York  in  the  case  of  Merrifidd  v.  Cocley^ 
(4  Howa/rcPs  Pr.  Bep.  272,)  in  an  action,  like  the  present  one, 
against  several  defendants  to  recover  damages  for  the  breach  of 
a  contract,  that  the  plaintiff  mnst  recover  against  all  the  de- 
defendants,  or  none.  Our  former  decisión  in  this  cause  was  in 
accordance  with  the  doctrine  of  Merrijield  v.  Cooley  ;  but,  on 
a  rehearing,  and  after  elabórate  arguments  by  connsel  on  both 
sides,  we  have  come  to  the  conclusión  that  the  decisión  in 
Merrifidd  v.  CoóUy^  and  our  former  decisión,  are  both  wrong» 

It  is  not  disputed  that,  at  common  law,  as  a  general  rule, 
where  a  party  brought  his  action  upon  a  contract  against  two 
or  more  defendants,  he  was  obliged  to  make  out  a  cause  of  ac- 
tion against  all  the  defendants,  or  he  could  recover  against 
none.  (1  Chitty^s  Pl.  34 ;  MannaJtan  v.  Gibbons,  19,  J.  P. 
109.)  This  general  rule  was,  however,  subject  to  several  excep- 
tions.  Thus,  if  one  of  the  defendants,  after  the  makiug  of  the 
contract,  had  received  his  discharge*  in  bankruptcy,  although 
the  practice  in  England  required  all  the  joínt  contractors  to  be 
Bued,  {Bevil  v.  Wood^  2  MauU  efe  Sdw.  23,)  yet  judgment  might 
be  rendered  in  favor  of  the  person  so  didcharged,  and  against 
the  others.  (1  ChitUf%  Pl.  35 ;  Camp  v.  Oifford^  7  HiU,  169.) 
So  also,  contrary  to  the  English  practice,  (1  Chüiy^a  Pl.  61,)  it 
has  been  held  in  New  York  and  Massachusetts,  that  where  one 
of  several  defendants  establishes  his  infancy  at  the  time  of 
making  the  contract,  judgment  may  be  rendered  in  his  favor, 
and  against  the  other  defendants.  {Ha/rtnesH  v.  Thompson,^  5  J. 
J?.  1 60 ;  Woodworih  v.  MarshaU^  1  Pich.  Rep.  600.)  In  the  cases 
last  cited,  the  court  seems  to  have  considered  the  question 
rather  as  a  matter  of  practice,  to  be  decided  upon  convenience 

and  policy,  than  as  a  matter  of  principie. 
Vou  I.  12 
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It  was  settled  law,  under  tfae  oíd  ayatem  of  practice,  that 
whQre  one  of  several  joint  contractors  was  sued,  the  plaintíff 
might  proceed  and  take  jndgment  against  him,  unless  he  inter- 
posed  a  plea  of  non-joinder  in  abatement ;  (1  Chitty^s  PL  68, 
68 ;)  whereaB,  in  case  too  manj  persona  were  made  defendantis, 
it  was  a  fatal  defect,  according  to  circnmstanoes,  npon  demurrOT, 
motion  for  Bonsnit  at  tfae  trial,  motioh  in  arrest  of  jndgment, 
or  writ  of  error.  {Id.  60.)  Under  that  sjstem,  it  was,  tfaere- 
fore,  necessary,  to  plead  non-joinder  in  abatement^  or  the  de- 
fendant  was  deemed  to  have  waived  all  objectión,  bat'it  wi» 
not  necessary  to  plead  mis-joinder  in  abatement,  and  a  defend- 
ant  might  take  advantage  of  this  defect  at  any  stage  of  the 
proceedings.  This  distinction  proceeded  npon  the  gronnd,  that 
the  law  held  the  plaintiff  under  no  obligation  to  know  that  he 
had  not  joined  a  sufficient  namber  of  persons  as  defendants  in 
the  snit,  and  that  the  person  sned  mnst  come  in  and  inform  him 
of  the  defect  by  plea  in  abatement,  and  gire  him  a  b^i;er  writ; 
bnt  that  he  was  bound  to  know  that  he  had  joined  too  many 
persons,  and  thatneither  defendantwas  obligedto  givehim  any 
inform  ation  on  the  snbject  nntil  after  it  was  too  late  to  correct 
tiie  mistake.  Thas,  A.  is  doing  business  nnder  the  ñame  and 
firm  of  A.  &  Co.,  and  B.  is  a  member  of  the  firm.  Thereis  an 
indebtedness  of  the  firm,  upon  which  suit  is  bronght  against  A« 
alone.  Kow,  the  oíd  system  says,  that  the  plaintiff  is  not 
bound  to  know  that  B.  was  a  joint  contractor,  and  that  A.,  if  he 
wishes  to  have  B.  joined  with  him  in  the  snit  as  a  co-defendant, 
mnst,  at  an  early  stage  of  the  proceedings  inform  the  plaintiff 
of  the  error  into  which  he  has  run,  in  order  that  he  may  be  en- 
abled  to  correct  it.  At  the  same  time,  if  B.  were,  in  truth,  not 
a  partner  with,  but  a  clerk  or  servant  of  A.,  then  the  plaintiff 
mnst  know  that  fact ;  and  if  a  suit  were  bronght  against  them 
jointly  on  an  indebtedness  of  A.  &  Co.,  neither  A.  ñor  B. 
would  be  under  any  obligations  to  raise  the  objection  and  have 
the  mistake  corrected  in  the  outset,  but  might  permit  the  suit 
to  proceed  to  trial  and  then  avail  himself  of  the  mis-joinder. 
Now  it  would  seem  that,  if  the  plaintiff  is  bound  to  know  the 
number  and  ñames  of  the  persons  who  had  contracted  with  him, 
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Bo  as  not  to  excuse  him  for  joining  too  many,  he  ouglit  equally 
to  know  the  number  and  ñames  of  the  persons  who  had  con- 
tracted  with  him,  so  as  not  to  excuse  him  for  joining  too  few — 
that  if,  in  the  one  case,  he  be  requLred  to  know  who  ought  to  be 
made  defendants,  he  should  be  equally  bound  to  know  the  same 
thing  in  the  other  case.  And  it  strikes  us  as  reasonable,  that,  if 
a  defendant  be  required  to  plead  a  non-joinder  in  abatement,  or 
be  deemed  to  have  waived  it,  he  should,  at  the  same  time,  be 
required  to  plead  a  mis-joinder  in  abatement,  or  be  deemed  to 
have  waived  it,  and  to  subject  himself  to  a  judgment,  in  case 
the  indebtedness  in  the  complaint  be  proved  against  him  alone. 
There  is  nothing  in  the  form  or  substance  of  the  oíd  plea  of 
the  general  issue,  which  can  distinguish  the  two  cases.  If  it 
be  said,  that,  by  the  plea  of  the  general  issue  in  an  actiou 
against  two  or  more,  they  deny  tlie  joint  indebtedness  where 
the  debt  was  contracted  by  one  of  them,  so  it  may,  with  equal 
propriety,  be  urged  in  an  action  against  one,  where  in  truth  the 
contract  was  made  by  two  or  more,  that  the  plea  of  the  general 
issue  denies  the  sepárate  indebtedness.  Indeed,  the  distinction 
adverted  to  seems  to  be  one  of  those  arbitrary  and  unmeaning 
rules,  which  disfigure  the  body  of  the  common  law,  and  which, 
in  many  cases,  disturb,  and,  in  some,  entirely  divert,  the  course 

of  justice. 

In  Miruyr  et  áL  v.  The  Mechcmica^  Bank  of  AUxcméria^  (1 
P«fer«,  é6,)  the  strictness  of  the  common  law  practico  was  re- 
laxed  still  further  than  it  had  been  in  Harim^s  v.  Thompson^ 
and  Woadvxyrth  v.  MarahaU.  It  was  held  in  that  case,  that, 
though  on  a  joint  and  several  bond  the  plaintiJ0F  might  sue  one 
or  all  of  the  obligors,  and,  in  strictness  of  law,  could  not  sue 
an  intermedíate  number — ^that  he  must  either  sue  all,  or  not 
more  than  one— yet,  if  there  was  error  in  this  respect,  it  could 
be  taken  advantage  of  only  by  plea  in  abatement,  and  was 
waived  by  pleading  to  the  merits.  Mr.  Justice  Story  says,  in 
that  case,  that  the  authorities  proceeded  upon  the  ground,  that 
the  question  was  matter  of  practico,  to  be  decided  upon  con- 
siderations  of  policy  and  convenience,  rather  than  matter  of 
absoluto  principie,  and  that  the  court  was  left  at  fuU  liberty  to 
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entertain  snch  a  decisión  as  its  own  notions  of  general  conve- 
nience,  and  legal  analogies,  would  lead  it  to  adopt ;  and  he  adds 
that,  ^4n  the  administration  of  justice^  matter  of  form,  not 
^^  absolntelj  sabjected  to  anthority,  maj  well  jield  to  the  snb- 
^'  stantial  pnrposes  of  jostice." 

It  is  matter  of  every  daj  practice  in  conrts  of  eqnitj  to  add 
or  strike  ont  parties,  to  render  a  deeree  against  some  defend- 
ants,  and  in  favor  of  others ;  and,  in  actions  at  law  sonnding  in 
tort,  it  is  alwajs  permitted  to  take  jadgment  against  snch  of 
the  defendants  as  are  proved  to  be  guiltj  of  the  wrong,  while 
judgment  of  acqnittal  maj  be  rendered  in  behalf  of  others. 
In  some  cases,  such  as  actions  against  common  carriers,  where 
the  canse  of  action  in  reality  arises  out  of  contract  express  or 
implied,  the  plaintiff  has  his  election  to  fonnd  his  action  on  the 
contract,  in  which  case  the  strict  mies  of  non-joinder  and  mis- 
joinder  are  applied  ;  or  to  bring  his  action  on  the  case,  fonnded 
on  the  breach  of  datj  imposed  oh  the  defendants  by  law,  and 
sonnding  in  tort,  in  which  case  it  matters  not  whether  he  joins 
too  manj  or  too  few  persons  as  defendants,  for  in  eiiher  event 
he  takes  a  verdict  and  jndgnient  against  so  manj  as  he  proves 
to  be  liable,  and  has  a  verdict  and  jndgment  rendered  against 
him  in  behalf  of  those  who  are  not  proved  to  be  gniltj  of  the 
grievances  complaioed  of.  So  also,  where  an  action  is  bronght 
against  one  of  two  joint  contractors,  and  a  plea  in  abatement  of 
non-joinder  is  pnt  in  bj  the  defendant,  and  jndgment  given  thereon 
in  his  favor,  and  a  fresh  snit  is  bronght  against  him  and  the 
person  whose  non-joinder  was  pleaded  in  abatement,  here,  if,  on 
the  trial,  there  be  not  snfficient  proof  to  establish  the  joint 
liability  of  the  person  last  bronght  in,  he  shall  have  jndgment 
in  his  favor,  bnt  the  verdict  and  jndgment  shall,  nevertheless, 
be  given  against  the  other  defendant,  if  the  proof  establish  his 
solé  liabilitj. 

It  mnst  be  confessed  that  it  is  diíBcnlt  to  perceive  an j  solid 
reason,  why  the  same  rnle  which  is  applied  in  equity  shonld  not 
be  adopted  at  law — ^why  a  mis-joinder  should  have  any  other 
effect  than  a  non-joinder — and  why  either  should  be  more  fatal 
in  an  action  at  law  on  contract,  than  in  an  action  at  law  in  tort 
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— ^whj  an  action  against  common  carriers,  when  called  assump- 
8it,  should  be  Bubject  to  roles,  and  be  foUowed  bj  consequences, 
differing  from  those  wbicb  applj  in  an  action  against  tbe  same 
defendants,  and  based  npon  the  same  facts,  but  which  is  denomi- 
nated  an  action  on  the  case — ^why,  if  judgment  maj  be  rendered 
in  faver  of  one  defendant  and  against  another  in  an  action  on 
contract,  where  a  plea  of  non-joinder  has  been  interposed  in  a 
former  suit,  the  same  thing  may  not  be  done  in  case  of  mis- 
joinder,  where  the  substantial  purposes  of  justice  reqnire  it,  and 
where  the  defendants  have  neglected  to  raise  the  proper  objec- 
tion  at  the  earliest  opportnnity. 

We  have  thus  adverted  to  some  of  the  distinctions  in  the  oíd 
system  of  practice,  and  have  noticed  that  there  was  not  in  any 
of  them  any  "  matter  of  absoluto  principie,"  bnt  that  they  were 
rather  ^'matters  of  practico  decided  npon  considerations  of 
"  policy  and  convenience." 

We  will  now  direct  our  attention  tothe  late  sweeping  reforms, 
or  at  least  changes,  which  have  been  introduced  in  pleading  and 
practice.  The  first  section  of  the  Practico  Act  of  this  state, 
which  is  taken  from  the  62d  section  of  the  Cade  of  Procedure 
of  New  Yarky  reads  as  foUows :  "  There  shall  be  in  this  state 
"  hereafter  bnt  one  form  of  action  for  the  enforcement  or  pro- 
"  tection  of  prívate  rights  and  the  redress  of  prívate  wrongs, 
^^  which  shall  be  denominated  a  civil  action."  By  this  section, 
all  distinction  between  actions  at  law  and  suits  in  equity,  and 
between  the  forms  of  such  actions  and  suits,  was  abolished. 

Mr.  Justiob  Wells  says  in  Merrifield  v.  Coóley^  (é  Howa/rd 
Pr.  Rep.  274,)  that  he  is  prepared  to  hold  that  the  rules  of  law 
in  forcé  at  the  passage  of  the  code,  in  regard  to  actions  at  law,  ' 
still  prevail,  and  apply  to  actions  under  the  code  which  are 
based  npon  legal,  as  contradistinguished  from  equitable  princi- 
pies ;  and,  in  like  manner,  that  those  equitable  prínciples,  which 
were  in  forcé  under  the  oíd  regime^  are  still  applicable  to  actions 
founded  npon  those  prínciples,  except  when  the  code  in  express 
terms  provides  otherwise.  He  holds,  in  other  words,  that  the 
oíd  distinction  between  the  rules  applicable  to  actions  at  law, 
and  to  equitable  actions,  so  far  at  least  as  the  former  are  con- 
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cerned,  stiU  continúes,  notwithstanding  it  was  declared  by  the 
new  system  that  such  distinction  was  abolished.  "We  think  it 
would  be  giving  a  more  proper  construction  to  the  code  to  say, 
that  the  mies,  recognized  nnder  the  oíd  system,  wbether  legal 
or  eqnitable,  should  be  applied,  irrespective  of  former  distinc- 
fions,  to  all  actions  nnder  the  new  system,  when  they  can  be 
applied,  and  are  notinconsistentwiththeprovisionsof  the  code. 

So  far  as  the  pleadings  are  concerned,  it  is  manifest  that  the 
spirit  of  the  new  system  is  to  reqnire  the  plaintifiF  to  state  in  his 
complaint  the  fects  constituting  his  canse  of  action,  whether 
legal  or  eqnitable,  {sub.  2,  of  sec,  38  of  Pr,  Act^  and  the  de- 
fendant  to  set  forth  in  his  answer  his  trae  gronnd  of  defense,  to 
whichsoever  of  the  former  classes  of  legal  or  eqnitable  defenses 
it  may  belong.  Every  action  is  to  be  prosecnted  in  the  ñame 
of  the  real  party  in  interest,  {sec.  6,)  any  person  may  be  made 
defendant  who  claims  an  interest  in  the  controversy  adverse  to 
the  plaintiflF,  {seo.  13,)  and  aíl  those  united  in  interest  mnst  be 
joined  as  plaintiffs  or  defendants.  {sec.  14.)  The  plaintiff  may 
unite  several  canses  of  action  in  the  same  complaint,  bnt  the 
canses  of  action  so  united  must  belong  toone  only  of  the  classes 
specified  in  seotion  61,  and  must  affect  all  the  parties  to  that  action 
and  be  separately  stated.  {sec,  61.)  The  defendant  may  demur  to 
the  complaint,  when  it  shall  appear  upon  its  face,  among  other 
causes  of  demurrer,  that  there  is  a  defect  of  parties,  plaintiff  or 
defendant ;  or  that  severál  causes  of  action  have  been  improp- 
erly  united  ;  or  that  the  complaint  does  not  state  facts  suflBcient 
to  constitute  a  cause  of  action ;  {sec.  40 ;)  and  when  any  of  the 
matters,  which  are  cause  of  demurrer,  do  not  appear  upon  the 
face  of  the  complaint,  the  objection  may  be  taken  by  answer. 
{sec.  43.) 

According  to  these  provisions,  if  ít  appear  upon  the  face  of 
the  complaint  that  there  is  a  non-joinder  of  plaintiffs  or  of  de- 
fendants, the  latter  may  demur ;  and  the  same  rule  must  apply, 
if  there  be  a  mis-joinder,  for  we  construe  the  word  defect  in  th© 
act,  to  mean  a  defect  in  the  complaint  by  reason  of  having  either 
too  many  or  too  few  parties.  In  case  of  a  demurrer  being  in- 
terposed  the  complaint  may  be  amended,  {sec.  42,)  and  thus  the 


SAN  FRANCISCO,  DECEMBER,  1850.  1^5 

Bowe  «.  Cfaandler. 

Bxát  pnt  in  a  proper  condition  for  a  trial  on  the  znerits.  In  case 
the  defect  doea  not  appear  ou  the  face  of  the  complaint,  the 
defendaat  maj  bring  it  forward  by  hia  asswer,  and  theo,  in 
certain  cases,  aa  a  matter  of  coaroe,  and,  iu  others,  on  applica- 
tion  to  the  court  and  on  such  terms  as  may  be  proper,  the  plain- 
tiff  xnskj  amend  by  adding  or  striking  out  the  ñame  of  any  partj, 
cv  bj  correcting  a  mistake  in  the  ñame  of  aparty,  or  a  mistake 
in  auy  other  respect,  &c^  {aec.  67,  68,)  and  apon  the  amended 
complaint  and  the  answer  to  that,  the  parties  are  ready  to  pro- 
ceed  to  trial  npon  the  substantial  merits. 

It  is  then  provided  by  siqotion  44,  that,  ifnoób^ectton  he  tahen 
to  the  complaint  hy  demurrer  or  answer^  the  defendant  shdU  le 
deemed  to  ha/oe  wmved  the  aatne,  excepting  only  the  objeotion 
to  the  JBrisdiction  of  the  court,  and  the  objection  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitnte  a  cause  of 
aetion. 

Let  US  now  apply  these  provisions  of  the  statute  to  the  case 
in  hand.  There  was  a  mis-joinder  of  defendants  in  the  comr 
plaint.  This  defect  not  appearing  on  the  face  of  the  complaint, 
the  objection  might  have  been  taken  in  the  answer ;  the  plaintiff 
could  then  have  amended  by  striking  out  the  ñame  of  the  de- 
fendant improperly  united  in  the  suit;  the  other  defendant 
could  then  have  fíled  a  new  answer,  and  introduced  his  sepárate 
elaim  of.  set-off,  if  he  had  any,  or  any  other  sepárate  defense. 
We  have  above  seen  that  there  is  nothing  more  incompatible 
with  principie  in  requiring  a  mis-joinder  to  be  pleaded  in  abate- 
ment,  than  in  requiring  a  non-joinder  to  be  thus  objected  to ; 
and  we  think  that  the  former  objection,  equally  with  the  latter, 
ought  to  be  taken  in  the  answer.  By  section  44,  above  cited, 
the  defect  is  waived,  unless  the  objeotion  be  to  the  jurisdiction 
of  the  court,  or  that  the  complaint  does  not  state  facts  suflicient 
to  eonstitute  a  cause  of  aetion.  There  is  no  ground  for  the 
former  objection.  Is  there  for  the  latter}  We  have  above 
noticed  in  cases  of  bankruptcy,  infaney,  &c.,  that,  although  one 
party  were  discharged,  judgment  might  be  rendered  against  the 
other,  which  could  not  be  done,  if  it  were  considered  that  the 
declaration  did  not  state  sufficient  íacts  to  eonstitute  a  cause  of 
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action  against  him.  We  think  that  tbe  complaint  Btated  facts 
Süfficient  to  constitute  a  cause  of  action  against  the  defendant 
Dennison  alone,  and  that  he  cannot  object  on  this  gronnd. 

An  objection  is  raised  to  this  constructíon  of  the  statute  nnder 
the  third  subdivisión  of  section  81.  This  declares  that  when  the 
action  is  against  two  or  more  defendants,  and  the  summons  has 
been  served  on  all,  '^  judgment  maj  be  taken  against  anj  or 
"  either  of  them  severallj,  when  the  plaintiff  would  be  entitled 
^^  to  judgment  against  such  defendant  or  defendants,  if  the 
'^  action  had  been  against  them  or  any  of  them  alone." 

Li  the  case  before  us  the  summons  was  served  on  both  the 
defendants,  and  the  verdict  shov^s  that  if  the  suit  had  been 
commenced  against  Dennison  alone,  the  plaintiff  would  have 
been  entitled  to  judgment  against  him.  So  far  as  the  literal 
construction  of  this  subdivisión  is  concemed,  there  is  no  validity 
in  the  objection  of  the  appellant,  and  it  receives  plausibility 
only  by  reference  to  distinctions  under  the  oíd  system,  which  it 
was  the  object  of  the  new  to  abolish. 

The  provisión  of  the  act  in  relation  to  suits  on  promissory 
notes  and  bilis  of  exchange  is  referred  to  in  support  of  the  ap- 
pellant's  position.  Section  16  says:  "Persons  severally  liable 
'^  upon  the  same  obligation  or  instrument,  including  parties  to 
^'  bilis  of  exchange  and  promissory  notes,  may  all  or  any  of 
'^  them  be  included  in  the  same  actíon,  at  the  optioxi  of  the 
"  plaintiff."  Full  effect  may  be  gi  ven  to  all  parts  of  this  section 
without  resorting  to  the  construction  given  by  the  appellant. 
Thus,  a  suit  is  brought  on  a  promissory  note  against  A.  as  maker 
and  C.  as  indorser.  ü^ow,  if  A.  claims  that  B.  is  a  joint  maker 
with  him,  he  must  plead  that  fact  in  abatement,  or  judgment 
may  go  against  him,  even  though  it  should  be  proved  at  tbe 
trial  that  B.  was  a  joint  maker.  So,  according  to  the  interpret- 
ation  which  we  give  to  the  statute,  if  a  suit  be  brought  against 

A.  and  B.  as  joint  makers,  and  O.  as  indorser,  and  either  A.  or 

B.  claims  that  there  is  a  mis-joinder  of  the  other,  he  may  insist 
upon  that  fact  in  his  answer  and  set  up  any  several  defense, 
by  way  of  set-off  or  otherwise,  which  he  might  have  relied  upon 
if  he  were  charged  as  solé  maker.    If  he  neglects  to  do  this,  he 
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inost  be  deemed  to  have  waived  the  objection,  and  if,  at  the 
tríal,  he  appears  to  bave  been  the  solé  maker,  there  is  no  injas- 
tice  done  in  giving  jndgment  against  him. 

There  are  several  other  sections  of  the  statute  in  addition  to 
those  airead j  cited,  which  clearly  indícate  the  intention  of  the 
legislatnre  to  have  been,  that  all  technical  and  formal  defects 
ahould  be  disregarded,  and  that  the  rights  of  all  the  parties  to  a 
8QÍt  ehould  be  determined  in  that  snit,  withont  turning  the  par- 
ties  round  to  a  new  action  for  the  purpose  of  obviating  some 
technical  difficultj.  Thus  it  is  declared  in  section  17,  that  'Hhe 
"  conrt  may  determine  any  controversy  between  the  parties 
"  before  it,  when  it  can  be  done  withont  prejudice  to  the  rights 
"  of  others,  or  by  saving  their  rights ;  bnt  when  a  complete  de- 
"  termination  of  the  controversy  cannot  be  had  withont  the  pre- 
^^  sence  of  other  parties,  the  conrt  shall  order  them  to  be  brought 
"  in."  Section  61  declares  that  "  the  conrt  shall,  in  every  stage 
"  of  the  action,  disregard  any  error  or  defect  in  the  pleadings  or 
^^  proceedings  which  shall  not  añect  the  snbstantial  rights  of  the 
"  adverse  party,  and  no  jndgment  shall  be  reversed  or  affected 
"  by  reason  of  snch  error  or  defect."  Section  279  authorizes 
this  conrt,  on  appeal,  '^  to  render  snch  jndgment  as  snbstantial 
"jastice  shall  reqnire,  withont  regard  to  formal  or  technical 
"  defects,  errors  or  imperfections,  not  affecting  the  very  right 
^'  and  jnstice  of  the  case."  It  was  not  pretended  on  the  argnment, 
that  the  defendant  Dennison  had  any  set-off  or  other  matter, 
which  he  coiQd  have  nrged  as  a  defense  in  case  the  snit  had 
been  bronght  against  him  alone,  or  that  the  verdict  or  jndgment 
was  for  a  greater  amonnt  than  his  individual  indebtedness  to  the 
plaintiff,  and  it  does  not  appear  how  snbstantial  jnstice  wonld 
be  secured  by  a  jndgment  in  any  respect  different  from  that 
which  has  been  already  rendered. 

By  section  167,  "jndgment  may  be  given  for  or  against  one 
"  or  more  of  several  plaintiffs,  and  for  or  against  one  or  more  of 
"  several  defendants,  and  it  may  determine  the  ultímate  rights 
"  of  the  parties  on  each  side  as  between  themselves.  In  an  ac- 
"  tion  against  several  defendants,  the  court  may,  in  its  discre- 
"  tion,  render  jndgment  against  one  or  more  of  them,  leaving 
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"  the  action  to  proceed  against  the  others  whenever  a  several 
"  judgment  may  be  proper."  The  appellant  urges,  and  the  same 
view  was  taken  by  the  court  in  Merrifidd  y.  Godey^  above  eited, 
that  the  words,  wTieneoer  a  several  judgmewt  may  he  jfreper^ 
imply  that  there  may  be  cases  in  which  sucb  a  jndgment  wontd 
be  hnproper.  ündoubtedly  they  do ;  and  we  can  conceive  of 
cases  in  which,  nnder  our  interpretation  of  the  statute,  snch  a 
judgment  would  be  improper.  For  instance,  in  the  fllustration 
above  given  of  an  action  on  a  promissory  note  against  A.  as 
maker,  and  C.  as  indorser,  A.  may  plead  the  non-joinder  of  B. 
in  abatement ;  jndgment  may  then  be  taken  against  O.  leaving 
the  action  to  proceed  against  A.  on  the  issues  made  by  bis 
pleadings.  So  also  in  an  action  against  A.  and  B.  as  joint 
makers,  and  O.  as  indorser,  either  A.  or  B.  may  plead  the  mis- 
joinder  in  abatement,  judgment  may  be  taken  against  the  in- 
dorser, leaving  the  action  to  proceed  against  the  persons  charged 
as  makers,  to  be  determined  according  to  the  issues  made ;  or  in 
the  case  last  supposed,  if  neither  of  the  makers  shotdd  see  fit  to 
plead -the  mis-joinder,  then  judgment  may  be  rendered  against 
the  one  proved  to  be  Hable,  and  for  the  one  not  ppoved  to  be 
Hable,  leaving  the  action  to  proceed  against  the  indorser.  Hie 
same  practice,  mutoMs  muUmdia^  would  apply  in  case  of  sev- 
eral persons  sought  to  be  charged  as  joint  indorsers,  when  sued 
in  the  same  action  with  the  maker.  We  think,  therefore,  that 
fnll  effect  may  be  given  to  this  section  of  the  statute,  without 
resorting  to  the  eonstruction  which  was  given  in  Merrijkld  v. 
Coóley, 

TVe  ha  ve,  in  the  outset,  noticed  that  the  provisions  of  our  Prac- 
tice Act  are,  for  the  most  part,  taken  from  the  Code  of  Procedui^ 
of  New  York ;  and  the  first  clause  of  section  l&l  above  quotedis 
a  copy  verbatim  of  section  230  of  that  code.  The  commissioners 
of  the  code,  in  reporting  the  result  of  their  labors  to  the  ^egisla- 
ture,  say  in  reference  to  that  section  :  "  The  object  of  this  sec- 
"  tion  is  to  prevent  a  failure  of  justice  when  there  bappen  to  be 
"  too  many  or  too  few  parties  brought  into  court.  The  ques- 
"  tions  arising  on  the  non-joinder  or  mis-joinder  of  parties, 
^'  are  the  cause  of  much  delay,  vexation  and  disappointment, 
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**  resulting,  not  unfrequently  in  an  entíre  failnre  of  justice. 
**  This  section  wül  prevent  them  hereafter."  This  shows  the 
object  in  yiew  in  snbmitting  this  section  to  the  legislature,  and 
we  think  the  section  may,  althongb,  perhaps,  with  occasional 
clashings  with  some  other  sections,  be  fairlj  interpreted  so  as 
to  realizo  the  intentions  of  the  eommissioners. 

We  do  not  see  that  this  construction  can  work  prejudice  to 
any  defendant,  for,  should  it  appear  for  the  first  time  at  the 
trial,  that  there  is  either  a  non-joinder  or  a  mis-joinder,  by  reason 
whereof  any  party  has  been  prevented  irom  nrging  any  defense, 
which,  witboat  snch  defect,  he  wonld  be  ^itiüed  to  insist  npon, 
it  would  not,  we  apprehend,  be  too  late  for  him  to  apply  to  the 
eonrt  to  be  permitted  to  amend  on  aneh  terms  as  would  be 
proper. 

On  the  whole  we  think  that  the  practice  shonld  be  established 
88  adopted  in  the  conrt  below.  But  as  the  qnestion  is  now  in 
this  State,  and  the  defendants  have  been  gnided  by  an  adjndi- 
oated  case  npon  the  same  statntory  provisions,  it  is  no  more  than 
jnst  that  the  defendant  Denniaon  shonld  have  an  opportunity  of 
setting  np  any  defense,  by  way  of  set-off  or  otherwise,  which  he 
may  have  separately  against  the  plaintiff.  The  canse  must  be 
remanded  to  the  conrt  below,  with  leave  to  the  defendant  Den- 
nison  to  apply  within  ten  days  after  the  filing  of  the  remtUiiíir 
for  permission  to  amend  his  answer  by  setting  np  any  set-off  or 
other  matter,  which  would  be  a  defense  to  the  actíon  in  whole 
or  in  part,  if  the  suit  had  been  brought  against  him  alone.  If 
snch  application  be  made  and  granted,  the  cause  will  be  brought 
to  trial  and  disposed  of  in  the  ordinary  way ;  if  such  application 
shall  not  be  made,  or  if  made,  it  be  denied,  then  the  judgment 
appealed  from  will  become  final. 

Ordered  acoordingly. 
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Pebbt  v8.  Oochbak. 

Oa  a  motion  for  a  new  tríal  on  the  ground  of  newiy  disoovered  evidence,  the  newly 
diflcovered  evidence  should  be  íülly  set  forth,  or  the  motion  must  be  oveiniled. 

The  finding  of  a  jury,  or  of  the  court  below,  actíng  as  a  jury,  upon  a  question  of  ftct, 
Í8  final  and  conduaÍTe. 

Appeal  from  the  superior  conrt  of  the  city  of  San  FranciBCO. 
Conflicting  evidence  was  adduced  by  the  different  parties  upon 
the  points  in  controversy  in  the  superior  court,  and  the  conrt, 
before  whom  the  cause  was  tried  without  a  jury,  found  in  favor 
of  the  plaintifF,  and  gave  judgment  accordingly.  A  motion  was 
then  made  by  the  defendant  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  but  it  was  not  set  forth  in  the  pa- 
pers  on  which  the  motion  was  founded,  what  the  newly  disco- 
vered evidence  was,  which  the  defendant  expected  to  be  able  to 
produce  in  case  a  new  tríal  should  be  granted.  The  court  be- 
low  denied  the  motion,  and  the  defendant  appealed  from  the 
judgment  thereupon  rendered. 

,  for  plaintiff. 


,  for  defendant. 

By  the  Court^  Bennett,  J.  The  motion  for  a  new  tríal  on 
the  ground  of  newly  discovered  evidence  was  properly  over- 
ruled  by  the  superior  court. 

There  is  no  other  question  in  the  case.  The  other  grounds 
upon  which  the  appellant  asks  to  have  the  judgment  reversed, 
are  all  matters  of  fact,  involving  no  principié  of  law,  and  in  re- 
gard  to  which  we  have  often  decided  that  the  finding  of  a  jury, 
or  of  the  court  below  sitting  as  a  jury,  must  be  final  and  con- 
clusive. 

Judgment  affirmed. 
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BüimNa  vs.  Beideican  et  al. 

A  contract  for  the  sale  of  goods,  for  tbe  pnce  of  two  hundred  dolían  or  over  is  void ; 
unleai  a  note  or  memorándum  of  such  contract  be  made  in  writing,  and  be  sub- 
acribed  by  the  partiea  to  be  charged  therewith ;  or,  nnleas  the  bayer  thall  aocept 
or  receive  part  of  rach  goods ;  or,  unless  the  buyer  ahall  at  the  time  pay  some  part 
of  the  purchase  money ;  bat  Held,  where  the  evidence  given  at  the  trial  did  not 
appear  to  be  fully  retumed,  and  there  appeared  to  have  been  no  objection  raised  or 
exception  taken  to  the  inrafficiency  of  the  evidence,  that  this  court  would  preaome 
that  sufficient  evidence  of  a  proper  character  was  given  to  warrant  the  finding  of 
the  jury. 

In  8uch  case,  had  a  contract  in  writing  been  proved,  it  would  not  have  been  necessary 
to  file  it  with  the  clerk ;  and  his  certiñcate  that  he  has  retumed  a  true  and  com- 
plete transcript  of  all  the  papera,  &c,  in  the  cause,  oñ  file  and  of  record  in  hit  qfiee, 
does  not  show  that  no  contract  in  writing  was  proved. 

On  appeal  this  court  will  not  consider  the  testimony  as  retumed,  unless  it  appears  in 
the  way  of  a  ^  statement  of  facts''  settied  by  the  parties,  or  unless  it  appears  from 
the  retum  of  the  clerk  that  he  took  down  the  testimony  in  writing,  at  the  trial,  and 
at  the  request  of  one  of  the  parties. 

Appeal  from  the  superior  court  of  the  city  of  San  Francisco. 
The  action  was  brought  to  recover  the  price  of  thirty-five  cases 
of  boots  and  shoes  alleged  in  the  complaint  to  have  been  bar- 
gaíned  and  sold  by  the  plaintiff  to  the  defendants.  Ko  objec- 
tion was  made,  and  no  exception  taken,  hy  the  defendants  at 
the  trial,  on  the  ground  that  a  legal  contract  of  sale  was  not  es- 
tablished,  and  the  evidence  appeared  from  the  record  to  have 
been  bnt  partially  retumed.  Judgment  was  rendered  in  favor 
of  the  plaintiff  in  the  superior  court,  from  which  the  defendants 
appeal. 

Alien  T.  WiUon^  for  plaintiff. 

Chregory  Yale^  for  defendants.  It  does  not  appear  from  the 
record  that  the  contract  sought  to  be  enforced  was  a  valid  con- 
tract within  the  Statute  of  Frauds.  Section  18  of  the  Act  con- 
ceming  Fraudulent  Conveyances  and  Contracts,  passed  April 
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19,  1850,  Í8  as  followB : — "  Every  contract  for  the  sale  of  any 
^^  goods,  chattels,  or  things  in  action,  for  the  price  of  two  him- 
^'  dred  doUars  or  over,  shall  be  void,  nnless,  Ist,  a  note  or  m&- 
^'  morandum  of  such  contract  be  made  in  writing,  and  be  sab- 
"  scribed  by  the  parties  to  be  charged  therewith ;  or,  2d,  unless 
^^  the  bayer  shall  accept  or  receive  part  of  such  goods,  or  the 
^^  evidenoes,  <»:  some  of  them,  of  such  things  in  action  ;  or,  3d, 
*'  unless  the  bnyer  shall  at  the  time  pay  some  part  of  the  pnr- 
"  chase  money."  It  does  not  appear  that  either  of  these  re- 
quirements  of  the  statute  was  complied  with ;  the  price  of  the 
goods  was  more  than  $200  ;  and  the  clerk  certifíes  that  be  has 
retamed  a  true  and  complete  transcrípt  of  the  papers  and  pro- 
ceedings,  &c.,  on  file  and  of  record  in  his  office. 

By  the  Ocmrt^  Bbn»xtt,  J.  The  action  is  bronght  to  recoTer 
damages  for  breach  of  a  special  contract  for  the  sale  of  goods. 
An  answer  was  put  in,  and  the  cause  tried  before  a  jury.  A 
verdict  was  taken  for  the  plainti£&,  in  accordance  with  which 
judgment  was  rendered. 

It  is  now  claimed  that  it  does  not  appear  that  the  contract  up- 
on  which  the  suit  is  foonded,  was  in  writing,  and  that  it  was, 
therefore,  void  within  the  Statute  of  Frauds.  The  conclusión 
íbllows,  if  the  premisos  be  correct ;  and  the  solé  question  for 
our  determination  is  whether  the  record  shows  that  the  contract 
set  up  was  merely  a  verbal  contract. 

There  are  two  ways  prescribed  by  our  Fractice  Act  for  bring- 
ing  under  review,  aa  appeal,  the  proceedings  at  the  tríal.  One 
is  by  preparing  and  settling  a  statement  of  facts  by  the  parties, 
according  to  the  272d  section ;  but  there  is  nothing  of  that  kind 
in  the  record.  The  other  mode  is  pointed  out  by  section  271, 
which  says  :  "  On  the  trial  in  the  court  below,  any  party  may 
"  require  the  clerk  to  take  down  the  testimony  in  writing ; 
'^  when  80  taken  down,  it  shall  serve  as  a  statement  of  facts,  un- 
"  less  the  parties  shall  afterwards  agree  to  one."  But  the  clerk 
was  not,  in  pursuance  of  this  section,  requested  to  take  down 
the  testimony,  ñor  did  he  take  it  down.  On  the  contrary,  the 
papers  show  with  sufficient  certainty,  that  no  effort  was  made  to 
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preserve  anj  evidence,  for  the  pnrpose  of  bmgÍQg  the  case  nn- 
der  review  in  this  court.  The  testimony  of  two  witnesses,  taken 
de  bene  esae^  is  retumed  by  the  clerk,  for  no  other  reason,  that 
we  can  perceive,  than  because  it  was  on  file  in  his  office ;  but 
he  does  not  undertake  to  give  a  transcript  of  the  other  evidence, 
either  oral  or  documentary,  which  was  offered  to  the  jury.  We 
think,  in  snch  case,  there  not  appearingto  have  been  any  excep- 
tion  taken  or  objection  raised,  that  we  ought  to  presume  that 
Bufficient  evidence  of  a  proper  character  was  given  to  warrant 
the  ñnding  of  the  jury. 

But  the  counsel  for  the  appellatits  contends  that  the  certifi- 
cate  of  the  clerk  shows  that  no  written  contract  was  preved. 
The  clerk  certifíes  that  he  has  returned  ^^  a  tme  and  complete 
"  transcript  of  all  the  papers,  entries,  depositions,  written  testi- 
"  mony,  proceedings  and  judgment,  had  in  said  court,  in  said 
^^  canse,  as  appears  on  file  and  of  record  in  this  office."  He  does 
not  certify  that  no  contract  in  writing  was  preved  at  the  trial, 
Had  such  a  contract  been  introdnced  and  preved  to  the  jury,  it 
wás  not  necessary  to  file  it  with  the  clerk,  and  his  certificate, 
consequently,  amounts  to  nothing  for  the  pnrpose  of  showing 
that  no  such  contract  was  preved.  The  judgment  should  be 
affirmed. 

Ordered  accordingly. 


Walkeb  vs.  Hauss-Huo  et  al. 

A  material  man,  who  has  furnished  lumlwr  for  the  crection  of  a  bailding,  haa  no  lien  J^  &Cj(^  ^  /  ^¿^ 
thereoa  for  the  pnce  of  the  materíals  funuahcd,  unlees  he  files  in  the  recorder's  ^ 

office  of  the  connty  in  which  the  building  is  dtuated,  within  sixty  days  aíler  the 
completion  of  the  building,  not¿ce  of  his  intention  to  hold  a  lien  for  the  amount  due 
to  him,  &c. ;  upon  his  failure  to  do  so,  the  lien  is  lost. 

Where  a  material  man  institutes  proceedings  to  enforce  a  lien,  a  prior  mortgagee  of  ^  ^ 
the  premíses  on  which  the  boilding  has  been  eiected,  will,  on  his  application,  be  Ji  ''••'• '  *  '   -*  / 
admitted  as  defendant  to  contest  the  plaintiff 's  claim. 
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lí  teemt  that  the  lien  of  a  material  man  cannot  take  pieference  over  the  lien  of  a  pnor 
moitgage. 


Appeal  from  the  district  court  of  the  conntj  of  San  Joaqnia. 
The  plaintiff,  Walker,  filed  his  complaint  in  the  district  court 
for  the  countj  of  San  Joaquín,  for  the  purpose  of  enforcing  a 
lien  \7hich  he  claimed  to  have  upon  a  building  which  he  had 
erected  for  one  Hauss-Hijo.  The  latter  disputed  the  lien.  The 
defendant  Dickenson  was  not  originally  made  a  party  to  the 
suit,  but  was,  on  his  own  application,  admitted  to  defend  for 
the  purpose  of  protecting  a  prior  lien  which  he  claimed  as  mort- 
gagee  of  the  premises  on  which  the  building  was  erected.  It 
appeared,  at  the  trial,  that  more  than  sixty  dajs  had  elapsed 
after  the  completion  of  the  building  before  the  plaintiff  filed 
anj  notice  of  his  lien,  and  the  court  was  asked  to  charge  the 
jury  that  the  lien,  íf  any  ever  existed,  was  for  this  reason  lost 
The  court  refused  so  to  charge  and  the  defendants  excepted. 
The  jury  found  a  verdict  in  favor  of  the  plaintiff  against  Hauss- 
Hijo  for  the  amount  of  his  claim,  but  did  not  fínd  that  he  was 
entitled  to  a  lien,  or  that  he  had  filed  the  requisite  notice.  The 
court,  however,  not  only  gave  judgment  personally  against 
Hauss-Hijo  for  the  amount  found  due  by  the  jury,  but  also 
rendered  a  further  judgment  declaring  the  plaintiff 's  claim  to  be 
a  lien  on  the  land,  and  ordering  the  same  to  be  sold  for  the  sat- 
isfaction  of  the  lien.  From  this  judgment  the  appeal  was 
brought. 

Mr,  Irving^  for  the  plaintiff. 

R.  A.  ITqpkinSj  for  the  defendants.  The  court  erred  in  re- 
fusing  to  charge  the  jury  as  requested.  {Sec,  7  and  %of  actto 
providefor  Meehanici  Liens  ;  Smith  v.  Brew^  5  Mas9.  E^. 
615 ;  Lyle  v.  Dricomh^  6  Binney^  585  ;  14  Pick.  49.) 

The  mortgagee  cannot  control  the  mortgagor  :  a  sale  of  the 
land  under  the  judgment  would  convey  a  perfect  title  to  the 
purchaser,  and  thereby  defeat  the  security  of  the  mortgagee. 
(9  Watts^  54 ;  b  id.  487.)    The  judgment  should  have  been  for 
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a  Bale  of  the  equity  of  redemption  only.  (9  Serg,  dk  Hawlcy  815.) 
The  judgment  was  not  in  accordance  with  the  verdict. 
As  to  Dickenson^s  right  to  interplead,  eee  14  Pick.  49. 

J3ff  the  Court,  Ltokb,  J.  This  íb  an  action  to  recover  a  debt 
alleged  to  be  dne  for  Inmber  fnrnished,  which  lumber,  it  is 
averred,  was  nsed  in  the  constrnction  of  a  certain  building  par- 
ticularly  described  in  plaintiff 'b  petition.  Petitioner  prays  that 
bis  claim  be  considered  aB  a  lien,  and  he  BeekB  to  entbrce  it  as 
Buch.  Pending  the  suit  an  interplea  íb  filed  bj  a  mortgagee^ 
who  sets  np,  in  virtne  of  bis  mortgage,  a  prior  lien  on  the  land 
occopied  by  the  building  referred  to,  and  praya  for  a  sale  of  the 
whole  in  Batisfaction  thereof.  The  amonnt  claimed  by  plaintifl' 
Í8  admitted  to  be  dne  and  nnpaid,  but  it  is  urged  that  having 
failed  to  record  his  lien  as  a  Inmber  merchant,  in  accordance 
with  the  reqnirements  of  the  Btatnte,  he  is  not  entitled  to  the 
benefit  of  its  provisions.  In  the  conrt  below  judgment  was 
rendered  in  favor  of  plaintiff,  and  '^  a  lien  on  the  house  described 
"  in  complaint  decreed."  From  this  judgment  interpleader  ap- 
peals. 

The  statute  "  to  provide  for  the  lien  of  mechanics  and  others" 
gives  ampie  security  to  the  mechanic  and  furnisher  of  materials 
used  in  the  constrnction  of  buildings,  &c.,  but  to  enable  such 
persons  to  avail  themaelves  of  the  extraordinary  remedy  thus 
placed  within  their  reach,  all  the  provisions  of  the  law  must  be 
Btrictly  complied  with.  (6  Mase.  516.)  Sec.  1  of  the  act  be- 
fore  cited,  creates  a  lien  in  favor  (amongst  others)  of  Inmber 
merchants  on  the  buildings  in  the  constrnction  of  which  the  ma- 
terials fnmished  have  been  used.  Sec.  7  provides  that  "  any 
"  person  wishing  to  avail  himself  of  the  provisions  of  the  first 
"  sectiou,  whether  his  claim  be  dne  or  not,  shall  file  in  the  re- 
"  corderas  office  of  the  county  in  which  the  building  is  situated, 
"  at  any  time  within  sixty  days  after  the  completion  of  the  build- 
^4ng,  notice  of  his  intention  to  hold  a  lien  for  the  amount  due, 
"or  to  become  due  to  hira,  specifically  setting  forth  the  amount 
"  claimed.    Upon  his  failure  to  do  so  the  lien  shall  be  lost.*' 

It  does  not  appear  from  the  record  that  any  of  the  require- 
Vou  L  13 
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ments  of  the  law  have  been  complied  with,  and  we  do  not  see 
how  the  penalty  of  their  non-obeervance,  pointed  ont  in  tbe  lat* 
ter  clause  of  tfae  section  qnoted,  can  fail  to  attach. 

The  jury  before  which  this  canse  was  tried  rendered  a  yerdiet 
in  the  foUowing  words :  ^^  We,  the  jury,  find  for  the  plaintiff 
^^  the  snm  of  the  acconnt,  eleven  hnndred  and  forty-seven  dol- 
*^  lars  and  ninety*three  cents."  Upon  this  Yerdíct  judgment 
was  entered  by  order  of  the  conrt,  reciting  the  verdict  of  jury, 
and  adding  ^^  and  that  he  (plaintiff)  is  entitled  to  a  lien  on  the 
^^  honse  described  in  his  complaint,  for  said  amount." 

The  coort  erred  in  rendering  judgment  essentially  different 
from  the  verdict  of  the  jury ;  the  latter  accords  no  lien  to  plain- 
tiff, and  althongh  the  only  question  so  far  as  the  interpleader  was 
concemed  seems  to  have  been  entirely  overlooked,  we  think 
it  was  not  within  the  discretion  of  the  court  to  determine  it. 

Judgment  so  far  as  to  decree  alien,  reversed — ^the  remaind^ 
being  in  conformity  with  verdict  of  jury,  affirmed. 


YoaAN  vs.  Babbieb  et  al. 

This  coQTt  will  not  disturb  the  verdict  of  a  jury  wbere  nothing  appears  apon  the 
record  of  the  pioceedings  at  the  tríal,  except  coiiflicting  evidence  upon  a  i;[ue8tion 
of  fact  submitted  to,  and  passed  upon,  by  the  jury  ¡  and  the  findingof  the  court  he- 
lo w  upon  a  question  of  fact  will  be  regarded  in  the  same  light  as  the  verdict  of  a 
juiy. 

Appeal  from  the  superior  court  of  the  city  of  San  Francisco. 
The  facts  are  stated  in  the  opinión  of  the  court. 

Wüsan  Shannon^  fur  the  plaintiff. 

ir.  Hvbert^  for  the  defendants. 

By  the  Court^  Ltons,  J.    This  suit  was  instituted  for  the  re* 
oovery  of  the  price  of  certain  lumber  which  plaintiff  alleges, 
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defendants,  without  his  knowledge  or  aiithoritj,  took  and 
carried  away,  and  converted  to  their  own  use.  Defendante,  de- 
nying  these  allegations,  aver  that  they  purchased  of  plaintiff 
the  lamber  at  a  stipulated  price,  and  the  questions  presented  bj 
the  pleadíngs  are  eolely  as  to  the  price  of  the  lamber  per  thou- 
aand  feet,  and  the  manner  in  whieh  the  same  should  be  compu- 
ted,  ^ether  hj  superficial  or  running  measurement 

Testimony  is  introduced  to  prove  the  contract  between  the 
parties, — to  prove  the  valué  of  lumber  at  the  time  of  the  tran- 
«action,  and  aleo  to  show  what  is  the  custom  of  measurement  with 
lumber  dealers.  The  case  throughout  presents  nothing  but 
questions  of  fact,  which  it  is  the  peculiar  province  of  juries  to 
pronounce  npon.  The  eourt  below  sitting  as  á  jury  has  so  pro- 
nounced,  and  we  see  no  sufficient  reason  to  disturb  its  judg- 
ment 

Judgment  affirmed. 


JSio  parte^  8tephek  J.  Field. 


WHere  «n  order  of  the  distríct  coatt,  fining  «nd  imprítofiing  fbr  contempt,  doet 
Dot  fpmiy  <Mi  iti  fiMse  wheroin  tli«  cootetnpt  consisted,  it  wíU  be  revened  ob 


Certiorari  to  the  district  court  of  the  eighth  judicial  distríct 
This  matter  came  up  on  retam  to  the  certiorari  heretofore 
issued.  (SceThePeople^fxrd.StephenJ.If'ieldy.Turner^an^ 
p.  152«)    The  facts  will  be  found  stated  in  the  case  referred  to.. 

Stepken  J.  Fidd^  in  pro.  per. 

By  the  Court,  Lyons,  J.  On  the  retum  to  the  writ  of  cer^ 
tiorari  heretofore  issued,  it  appears  that  the  order  made  by 
the  court  of  the  eighth  judicial  distríct  is  the  same  as  that 
which  was  before  us  on  the  application  for  the  writ.  The  im«« 
pressions  expressed  in  the  opinión  then  delivered,  have  been 
confirmed  by  subsequent  investigation  and  reflection.    The 
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order  retarned  by  the  writ  of  certiorari  ia  tberefore  reyereed 

and  vacated. 

Ordered  accordinglj. 


Ths  People,  ex  rd.  Field  vs.  Tubkeb,  Jodge  of  the  Eigbth 

Judicial  DÍBtrict. 

An  attachment  will  not  be  iasoed  against  a  distríct  jtidg«  for  non-compliance  whh  a 
wrít  of  manJamuM^  by  which  he  was  directed  to  vacate  an  order  expelling  tbe 
relator  from  the  bar,  and  reinstate  him  in  bis  office  of  attomey,  where  it  does  not 
appear  from  the  papera  on  which  the  motion  for  the  attachtnent  is  founded,  that 
any  applicatioR  has  been  made  to  the  eourt  to  vacate  the  order  as  comroanded  by 
the  writ  of  mandamut^  and  where  it  appears  that,  ao  for  as  the  action  of  tbe  jndgB 
in  vacaíion  is  concerned,  he  has  in  substance  complie<l  with  the  command  of  the 
writ  of  mandamuM :  and  in  such  case,  it  will  not  be  deemed  a  disobedience  of  the 
writ,  that  the  court  has  again  expeUed  the  relator  for  reasons  alleged  to  bare 
arísen  trfter  the  issuing  of  the  wiit. 

Applioation  for  an  attachment  against  the  Judge  of  the 
Eighth  Judicial  District.  The  facta  on  which  the  motion  was 
based  will  be  found  in  the  opinión  of  the  court,  and  in  2%e 
JPeoplej  ex  reí.  Mulford  v.  The  Judge  of  the  Eighth  Judidd 
District^  {cmte^p,  143,)  and  in  The  People^  ex  reí.  Fidd  v.  The 
same,  {ante^  f.  152.) 

Stephen  J.  Fiddy  m  pro.  per. 

By  the  Court^  Hastikgs,  Ch.  J.  At  the  last  term  of  this 
court,  Stephen  J.  Field  and  others,  practising  as  attomejs  and 
residing  in  the  town  of  Marysville  of  this  state,  appeared  before 
the  supreme  court  and  were  admitted  attomejs  thereof.  After 
beiag  80  admitted  they  presented  to  the  court  a  petition  repre- 
senting  that,  without  notice^  the  judge  of  the  eighth  judicial 
district,  at  the  preceding  term  of  the  Tuba  district  court,  order- 
ed the  said  Field  and  others  to  be  expelled  from  the  bar.  This 
order,  it  appeared,  was  based  upon  an  alleged  contempt  of  the 
district  court.    We  then  decided,  and  see  no  reason  now  to 
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chaDge  onr  views,  that  an  order  of  expulsión  of  a  member  of 
the  bar,  without  notice  to  appear  and  answcr,  having  no  oppor- 
tanity  of  being  heard  and  inaking  bis  defence,  was  irregular 
and  void,  and  issued  a  writ  of  mandamtis^  commanding  the 
judge  to  canse  to  be  vacated  the  order  speciíied.  A  motion  is 
now  made  in  this  court  bj  Mr.  Field  for  an  attachment  against 
the  judge  for  contempt,  in  not  obeying  the  process  of  mandar 
mu8.  The  affidavit  of  Field  representa  that  said  order  has  not 
been  vacated,  and  a  certificate  of  the  clerk  is  appended,  by 
which  it  appears  that  the  order,  as  entered  upon  the  docket,  re- 
mains  as  jet  uncancelled,  and  that  Field  and  others  have  again 
been  expelled  by  the  judge  since  the  service  of  the  mandamus. 
No  motion  was  made  by  either  of  the  attorneys  expelled  or  by 
any  person  in  their  behalf,  in  the  distríct  court,  to  cause  the 
order  to  be  vacated,  ñor  docs  it  appear  from  any  of  the  papers 
presented  that  the  judge  has  refused  to  obey  the  mándate  of  this 
court.  It  appears  that  after  service  of  the  mandamvs^  Field 
and  others  were  summoned  to  appear  before  the  distríct  court  of 
Sutter  county  to  show  cause  why  they  should  not  be  expelled 
from  the  bar,  for  an  alleged  contempt,  coramitted  since  the  pro- 
ceedings  in  the  supreme  court,  in  relation  to  the  first  expulsión. 
An  inference  may  be  fairly  drawn  from  these  last  proceedings 
that  the  judge  had  in  substance  obeyed  the  mándate  of  this 
court. 

The  attorneys  had  been  expelled,  and  unless  the  power  of 
this  court  to  restore  was  fnlly  recognized,  it  would  appear  un- 
necessary  to  re-expel  them. 

At  the  October  term  of  the  Sutter  distríct  court,  1850,  an 
order  was  entered  by  direction  of  the  judge  on  the  records  of 
the  court,  the  preamble  of  which  is  as  follows :  "  Whereas  the 
"  supreme  court  having  reinstated  Stephen  J.  Field,  F.  O.  Good- 
"  win,  and  S.  B.  Mulford,  as  members  of  the  bar  of  the  distríct 
"  court  of  the  eighth  judicial  distríct,  after  having  been  expell- 
"  ed  from  the  same  by  an  order  of  said  court,"  &c. 

The  power  of  this  court  to  restore  was  thus  recognized,  and 
the  mándate  of  the  court  substantially  complied  with. 

Motion  refused. 
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The  People  ex  rd.  Stephen  J.  Field  et  al.  V8.  William  E. 
TüBNEB,  Jndge  of  the  Eighth  Judicial  District. 

Where  a  penoo  ha*  been  admítted  m  an  attoroey  and  oounaellor  of  thii  oont, 
the  district  court  has  no  authority  to  reoaoTe  him  from  office ;  aod  if  it  docaí  a 
mandamui  may  iasue  to  restore  him,  although  the  partj  might  have  a  remedj  bj 
action,  it  appearíng  that  such  remedy  would  be  inadequate  and  would  subject  the 
party  to  great  delay. 

Applioation  for  a  mandamus  to  the  judge  of  the  eighth  judi- 
cial district  The  facts  are  stated  in  the  opinión  of  the  coortí 
and  in  the  preceding  case,  and  the  cases  there  referred  to. 

Súephen  J,  Field^  in  pro.  jm^.  for  relators. 

J3y  the  Court^  Hastikgs,  Ch.  J.  The  relator  represente  that 
he,  Mulford  and  Ooodwin,  have  again  been  expelled  from  the 
bar  as  attorneys  of  the  eighth  judicial  district  by  the  respondent 
while  holding  the  October  term  of  the  district  court  for  Sutter 
countj  of  said  district.  The  proceedings  of  the  court  are  irre- 
gular ;  and,  inasmuch  as  the  relators  have  received  from  this 
court  a  license  to  practise  as  attornejs-at-law  in  the  snpreme 
court,  and  by  the  rules  of  court  are  authorized  by  virtue  thereof, 
topractice  in  all  the  courts  of  this  state,  we  are  called  upon  to 
afford  relief. 

If  the  proceedings  are  void  the  relators  would  have  their 
action  for  daroages  if  interrupted  or  deprived  of  the  privileges 
and  emoluments  conferred  by  the  license ;  but  this,  if  a  remedy 
at  all,  would  be  too  uncertain,  and  subject  the  party  to  great 
delay.  We  see  no  other  remedy  in  such  cases  than  that  which 
is  aíForded  by  the  writ  of  Tnandarrma.  Blackstone,  in  his  Gom* 
mentaries,  says  that  this  writ  ^^  may  be  issued  in  some  cases 
^'  where  the  injured  party  has  also  another  more  tedious  method 
^^  of  redress,  as  in  the  case  of  admission  or  restitution  to  an 
"  office."  The  courts  of  the  several  states  make  frequent  use 
of  this  writ  in  restoríng  to  office  incumbents  who  have  been 
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illegally  onsted.  See  PeopU  v.  FUtcher  <md  othera^  2  Scam. 
486 ;  Breeae'a  JSep.  25  ;  6  Ma^.  462 ;  20  Pich  484,  495. 

It  lies  to  the  common  pleas  to  restore  an  attornej  removed 
by  them.    (1  John,  Cases^  181.) 

An  alterDative  writ  of  mandamus  is  ordered,  commanding 
the  Baid  jadge  of  said  distríct  to  cause  to  be  vacated  the  order 
of  expulsión  entered  on  the  records  of  the  distríct  court  of 
Sntter  couoty  as  to  the  relators,  and  to  permit  them  to  practice 
as  attorneys-at-law  in  all  the  courts  of  the  eighth  judicial  dis- 
trict,  or  show  cause  why  the  same  shall  not  be  done,  at  the 
next  term  of  this  court. 

Ordered  accordingly. 


AoQTirrAL  et  al.  vs.  Cbowell  et  al. 

Where  it  «ppean  bj  the  plaintiff 's  testímonjr  «t  the  trial  that  there  is  a  non-joinder 
of  peraons  who  should  have  been  made  plaintíffii,  and  a  motion  for  a  nonsuit  is 
made  on  thÍB  ground,  the  court  may  permit  an  axnendment  by  adding  the  ñame  of 
a  co-plaintiff  on  soch  terms  as  may  be  just. 

Where  foar  persona  were  sued  as  co-defendants  on  a  joint  eontract,  and  the  plaintiíls 
adduced  no  evidence  to  establish  the  joint  liability  of  all,  and  a  motion  for  a  non- 
suit  was  made  on  this  ground,  but  lefused  by  the  court,  and  judgment  was  ren- 
dered  against  all  the  defendants  jointly ;  Held^  that  the  judgment  was  ermneous ; 
bnt  hld  further,  that  the  plaintifis  might  have  discontinued  the  suit  as  against 
those  not  shown  to  be  liable,  and  have  proceeded  to  judgment  against  those  wboee 
liability  was  established,  upon  such  temos  and  conditions  as  should  appear  to  be 
just 

Ji  teems^  that  where  the  verdict  is  dearly  contrary  to  evidence,  this  court  may  reverse 
the  judgment  on  that  account. 

Appelal  from  the  superior  court  of  the  city  of  San  Francisco. 
The  facts  are  related  in  the  opinión  of  the  court. 

Oregory  Yale^  for  plaintíflfe. 


-,  for  defendants. 
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By  the  Couriy  Hastinga,  Ch.  J.  This  action  was  instituted 
in  the  ñame  of  Acquital,  complainant,  against  the  defendants,  for 
the  recovery  of  $6709,50  for  Sandwich  Island  potatoes  sold  to 
one  of  the  defendants  on  board  of  the  schooner  JElizabeth^  bj 
sample. 

The  plaintifis  on  the  tríal  having  examined  sevenil  witneBses, 
closed,  and  the  defendants  moved  for  a  nonsuit,  on  the  groand  that 
no  evidence  had  been  introduced  as  to  the  quantity  and  valué 
of  the  potatoes.  Whereupon,  the  plaintiff,  Acquital,  introduced 
the  following  paper  in  evidence : 

"  Sold  for  account  of  Captain  Acquital  to  Mr. McDowell, 

'^  two  hundred  barréis  Sandwich  Island  potatoes,  as  per  sample, 
^^  at  the  rate  of  eighteen  cents  per  pound,  to  be  taken  from  the 
"  ship's  tacklcs.    The  potatoes  to  be  in  sound  and  merchantable 
"  condition.  Payment  by  cash  on  delivery  of  potatoes. 
(Signed)  "  AcQurrAL. 

^^Thomas  McDowell. 
"  e.  boubqeoise." 

The  defendants  again  insisting  upon  a  nonsuit  for  the  reason 
that  the  contract  was  in  writing,  and  there  being  anon-joinderof 
parties  plaintiffs,  and  a  misjoinder  of  parties  defendants,  the 
plaintifis  were  permitted  to  amend,  by  adding  the  ñame  of 
Bourgeoise  as  co-plaintiff. 

Could  the  plaintiffs  thus  amend,  and  was  the  variance  be- 
tween  the  complaint  and  proof  fatal  ?  The  64rth  sec.  of  the 
Practice  Act  provides  that  no  variance  between  the  allegation 
in  a  pleading  and  the  proof  shall  be  deemed  material,  unless  it 
have  actually  misled  the  adverse  party  to  his  prejudice  in 
maintaining  his  defense  on  the  merits,  and  if  so  proved,  the 
pleadings  may  be  amended  on  such  terms  as  shall  be  just. 

By  the  68th  sec,  the  court  may  at  any  time,  in  furtherance  of 
justice,  and  on  such  terms  as  may  be  proper,  amend  any  plead- 
ing or  proceeding  by  adding  or  striking  out  the  ñame  of  any 
party. 

It  will  be  perceived  by  an  examination  of  the  sections  of  the 
statute  referred  to,  and  other  sections  of  the  same  statute  in  re- 
lation  to  amendments,  that  the  plaintiff  has  the  right  to  amend 


SAN  FRANCISCO,  DECEMBER,  1850.  193 

Grogan  v.  Ruckie. 

Bo  loQg  as  he  bas  a  substantial  cause  of  action  against  one  or 
eeveral  defendants,  and  is  autborízcd  to  conform  tbe  pleadings 
to  tbe  facts,  by  order  of  tbe  court,  upon  sucb  terms  as  will  not 
work  injustice  to  tbe  defendant.  In  tbis  case  we  tbink  tbe 
court  did  Dot  err  in  permitting  plaintiff  to  add  a  co-plaintiff, 
bnt  tbe  contract  seems  to  bave  been  in  writing,  and  signed  by 
McDowell  alone.  And  tbere  being  testimonj  of  several  wit- 
nesses  tending  to  sbow  tbat  tbis  was  an  indívidaal  transaction, 
and  tbat  McDowcU  was  accustomed  to  purcbase  as  well  on  bis 
own  account  as  on  aceount  of  tbe  firm  of  "  Crowell,  McDowell  & 
"  Co.,"  and  tbere  being  no  proof  of  liability  on  tbe  part  of  tbe 
otber  defendants  by  any  act  of  tbeirs,  or  admission,  we  tbink 
a  nonsuit  sbonld  bave  been  ordered  as  to  tbem,  and  tbe  jury 
perinitted  to  pass  upon  tbe  liability  of  McDowell  alone.  Tbe 
judgment  now  stands  against  parties  wbo  do  not  appear  to  bave 
been  connected  with  tbetransaction,  wbicb  is  clearly  erroneous, 
and  tbe  judgment  sbould  be  reversed.  Besides,  it  appears  tbat 
tbe  jury  retumed  a  verdict  for  tbe  fuU  amount  claimed,  wbile 
there  was  evidence  tbat  tbe  potatoes  were  greatly  damaged 
when  delivered.  We  tbink  tbe  verdict  also  clearly  contrary  to 
tbe  evidence  in  tbis  respect. 

Judgment  reversed,  and  cause  remanded. 


GfiooAN  &  Lent  vs.  Bückle. 

This  court  may,  aíler  its  judgment  has  been  pronoiinced,  direct  a  re-hearíng  at  any^f  ^TTCc^.  ^^^ 
time  before  tbe  remiuitur  has  been  fient  to,  and  fíled  in,  tbe  clerk's  office  of  tbe^ 
court  below ;  after  tbat  has  been  done,  tbe  jurisdiction  of  tbis  court  to  order  a  re- 
bearing,  ceases ;  but  hdd,  tbat,  after  an  order  bad  been  made  granting  a  re-hearing, 
tbe  rtmiuilur  was  filed  with  tb^  court  below,  tbe  jurisdiction  to  reconsider  the 

cause  was  not  taken  away.  /^mcjÍm^w  víf^fS'V^ 

The  doctrine  of  Grogan  ^  Leni  v.  Ruckie^  {ante,p,  158,)  tbat  wbere  an  action  is  brougbt 
by  an  indorsee  against  tbe  maker  of  a  promissory  note,  it  is  not  necessary  tbat  tbe 
latter  sbould  deny  the  indoxsement  nnder  oath,  reconsidered  and  affirmed. 
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The  complaint  alleged  the  making  of  a  note  and  tbe  indonement  th«reo^  and  tlia 
answer  was  a  general  denial  in  the  terma  of  the  oíd  general  iasue  in  eumngmt^ 
that  the  defendant  undertook  and  promiaed,  in  manner  and  form,  &c.;  Hdd,  that 
the  plaintiff  would  have  been  entitled  to  judgment,  on  a  motion  in  the  couit  be- 
low  to  fitríke  out  the  answer  aa  a  nnlUty ;  but  kdd  further,  that  he  sboold  ba^e 
nited  his  objection  to  the  anawer  in  the  court  below  and  had  it  paaaed  opon,  and 
that  having  rested  his  cause  at  the  tríal  on  the  ground  of  want  of  an  affidavit,  he 
will  not  be  permitted  to  say  here,  for  the  first  time,  that  the  answer  does  not,  in  a 
proper  form,  controvert  the  allegations  of  the  complaint 

On  a  re-hearing,  a  party  wilJ  Dot  be  permitted  to  raise  any  point  which  wia  net 
uiged  on  the  first  argument 

The  points  in  this  case,  which  are  given  in  the  opinión  of  tiie 
court,  carne  np  on  a  re-argament  of  the  case  of  Muélele  y. 
Orogam  efe  Lent^  {ante^p.  168.) 

M.  A.  Zaohwood^  for  plaintiff. 

John  Currej/y  for  defendants. 

J3y  the  Court^  Bennktt,  J.  On  the  re-argument  of  this  canse 
the  objection  was  taken  by  the  appellant,  that  this  coort  can- 
not,  after  its  judgment  has  been  pronounced,  direct  a  re-hearing. 

Section  280  of  the  Practico  Act  provides  that,  ^^  aíter  an  ap- 
^^  peal  shall  have  been  heard  and  det^rmined,  the  jndgment  or 
''  order  of  the  snpreme  court  therein,  and  aU  things  conceming 
^'  the  same,  ehall  be  remitted  to  the  district  court  of  the  proper 
^'  county,  and  thereupon  such  further  proceedings  shall  be  had 
"  in  that  court  as  may  be  necessary  to  carry  such  judgment  or 
"  order  into  effect." 

Section  18  of  the  act  organizing  this  court  is  to  the  same 
effect.  It  declares  that,  ^^the  supremo  court  may  reverse, 
"  affirra,  or  modify  the  judgment  or  order  appealed  from,  and 
^'  its  judgment  shall  be  remitted  as  soon  as  practicable,  after 
^^  jndgment  pronounced,  to  the  court  below,  to  be  enforced  ac- 
"  e^rding  to  law." 

"We  are  of  opinión  that  this  court  loses  jurisdiction  of  the 
cause,  when  the  remtUitur  has  been  sent  to,  and  £led  in,  the 
court  below ;  but  that  our  control  over  the  cause  does  not  oease 
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imtil  that  has  been  done ;  and  so  are  the  decisions  of  courts,  the 
jprisdiction  and  powers  of  which  are  analogons  to  those  of  this 
conrfc.  {BurJde  v.  Lv^ce^  1  Gom^ck^  240 ;  Martin  v.  NéUon^ 
id.  241 ;  Ddaplaine  and  others  v.  Bergen^  7  EiUy  591.) 

In  this  cause  the  remittitur,  it  appears,  was  filed  with  the 
clerk  of  the  district  court  "  on  or  before"  the  25th  day  of  De- 
cember  last;  but  the  order  for  a  re-hearing  was  made  and 
fsntered  on  the  18th  day  of  the  same  month,  whcn  the  court 
had  jurisdiction  of  the  cause  and  the  power  to  make  the  order. 
The  remittitur  was  improperly  sent  to  the  district  conrt  aíler 
the  entry  of  the  order  granting  a  re-hearing,  and  such  act  ought 
not  to  be  permitted  to  supersede  the  order. 

We  have  reconsidered  onr  decisión  made  on  the  point  sub- 
mitted  on  the  first  argument,  and  think  it  correct. 

On  the  re-hearing  a  new  point  has  been  made  by  the  respon- 
dent,  to  understand  which,  it  is  necessary  to  advert  to  the  facts 
presented  by  the  record. 

The  action  is  brought  by  the  indorsee  of  a  promissory  note 
payable  to  order  against  the  maker.  The  declaration  alleges 
the  making  of  the  note  and  the  indorsement,  and  the  answer 
denies  generally  in  the  terms  of  the  oíd  general  issne  in  as- 
sumjpsitj  that  the  defendant  undertook  and  proniised  in  manner 
and  form,  &c.  The  point  now  made  is,  that  the  answer  does 
not  deny  the  indorsement  of  the  note,  and  that,  consequently, 
Buch  indorsement  was  admitted  of  record. 

The  first  subdivisión  of  the  45th  section  of  the  Practice  Act 
provides,  that  in  respect  to  each  allegation  of  the  complaint 
controverted  by  the  defendant,  the  answer  shall  contain  a 
general  or  specific  denial  thereof,  or  a  denial  thereof  according 
to  the  information  and  belief  of  the  defendant,  or  of  any  know- 
ledge  thereof  sufficient  to  form  a  belief;  and  section  63  declares 
that  every  material  allegation  of  the  complaint  not  controverted 
by  the  answer,  shall,  for  the  purposes  of  the  action,  be  taken 
as  true. 

It  has  been  held  under  the  new  code  of  procedure  in  New 
York,  which,  upon  the  question  now  under  consideration,  is  the 
same  as  our  practice  act,  that  the  plea  of  the  general  issue  would 
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be  Btricken  pnt,  and  the  plaintiff  be  entitled  to  judgment. 
{Pierson  v.  Cooley^  1  Code  Repórter^  91 ;  Stóker  v.  Hagar^  id, 
84 ;  BeeT%  v.  Squire^  id.  84 ;  Mier  v.  CarÜedge^  2  id.  125.)    In 
the  answer  bcfore  us  tbereis  no  general  or  specific  denial  of  tbe 
allegation  in  the  complaint  as  to  the  indorscment  of  the  note, 
and  if  the  cause  had  been  put  upon  this  gronnd  in  the  court 
below,  we  should  think  that  the  jadgment  onght  to  be  affirmed. 
Bnt  we  understand  the  position  of  the  plaintiff  in  the  district 
court  to  have  been,  that  the  indorsement  was  admitted  because 
there  was  no  aíEdavit  annexed  to  the  answer  denying  such  in- 
dorscment.   We  held  in  the  forraer  decisión  of  this  cause,  and 
we  think  correctly,  that  where  an  action  is  brought  by  an  in- 
dorsee  against  the  maker  of  a  note,  it  is  not  necessary  that  the 
latter  should  denv  the  indorscment  on  oath — ^that  the  case  did 
not  come  wilhin  the  62d  section  of  the  Practice  Act,  which  pre- 
scribes that  "  when  any  complaint  or  answer  is  founded  on  any 
"  instrument  of  writing  which  is  alleged  to  have  been  signed 
^^  by  the  party,  the  signature  shall  be  considered  as  admitted, 
**  unless  denied  by  such  party  on  oath." 

If  the  plaintiff  deemed  the  answer  insuflScient  to  controvert 
the  allegation  of  indorscment,  he  should  have  put  his  case  in 
the  district  court  upon  that  gronnd,  and  thus  the  defendant 
would  have  known  the  real  objection  to  his  answer,  and  might 
have  made  an  application  to  the  court  for  permission  to  amend, 
or  to  witlidraw  his  answer  and  substituto  another  in  its  place. 
But  the  plaintiff  tried  the  cause  in  the  same  manner  as  if  the 
averments  in  the  complaint  had  been  properly  controverted  by 
the  answer,  and  then,  when  the  cause  comes  into  this  court,  the 
objection  to  the  insuflSciency  of  the  answer  is  raised  for  the  firet 
time  on  the  second  argument  of  the  cause. 

We  think  the  proper  practice  to  be  established  is,  that  if  the 
plaintiff  considera  the  answer  a  nuUity,  he  should  raise  the  point 
in  the  court  below  and  have  it  passed  upon ;  and  that  if  he 
there  rests  his  cause  on  the  ground  of  the  want  of  an  affidavit, 
he  ought  not  to  be  permittod  to  say  here,  for  the  first  time,  that 
the  answer  does  not,  in  a  proper  form,  controvert  the  allegations 
of  the  complaint. 
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In  determining  tliis  case  we  are  also  influenced  in  some  de- 
gree,  by  the  known  fact,  that  when  this  answer  was  pat  in,  it 
was  diñicnlt,  owing  to  the  delaj  in  the  publication  of  the  laws 
of  the  last  seBsion  of  the  legislature,  to  ascertain  what  provisions 
had  been  made  as  to  practice  and  pleadings. 

It  was  intimated  by  the  court  on  the  argnment,  that  on  a  re- 
hearing  the  whole  cause  was  open  and  either  partj  might  raise 
snch  objections  and  make  such  points,  as  he  could  have  raised 
and  made  on  the  first  argument.  On  reflection  we  think  other- 
wise.  A  partj  ehonld  present  his  whole  case  on  the  first  hear- 
ing, and  ought  not  to  be  permitted  to  argüe  it  by  piece-meal. 
This  is  the  practice  in  Louisiana,  (1  Hobinsari^s  Hep.  330,)  and, 
as  a  general  rule,  we  approve  of  it. 

Oar  former  decisión  granting  a  new  trial  must  stand.  The 
defendant  is  to  have  leave  to  move  the  district  court  to  be  per- 
mitted to  amend  his  answer  on  such  terms  as  may  be  deemed 
just. 

Ordered  accordingly. 


Thb  Board  op  Health  of  the  Marine  Hospital  for  the 
State  of  California  ve.  The  Pacifio  Mail  S.  S.  Co. 


An  action  founded  apon  a  statute  to  recover  a  penalty,  where  no  penalty  ís  imposed 
by  the  statute,  cannot  be  suatained. 

Where  a  statute  lequired  the  ownen  or  consignees  of  every  vessel  entering  the  har« 
bor  of  San  Francisco  to  give  a  several  bond  to  the  state  in  a  penalty  of  two 
hundred  dollars  for  every  passenger  and  mernber  of  the  crew  on  board  of  such 
vessel,  but  no  penalty  was  given  by  the  statute  for  the  neglect  or  refusal  to  give 
snch  bond,  and  an  action  was  brought  to  recover  $200  for  each  passenger  brought 
on  the  defendant's  eteamer  into  the  port  of  San  Francisco,  as  a  penaUy  for  neglect' 
ing  to  give  nich  bond;  Held,  that  the  action  could  not  be  sustained. 

If,  in  such  case,  any  action  at  all  can  be  brought,  it  must  be  to  recover  such  damaga 
as  the  plaintiflTs  can  show  they  have  actually  sustained  by  reason  of  the  refusal  to 
give  the  bond;  but  they  cannot  succeed  in  an  action  to  recover  a ^enafty.  Per 
Bbrmktt,  J. 
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retum  in  the  appeal,  and  bríng  the  canee  on  for  argnment  <m 
the  day  to  wbicb  tbe  court  will  next  stand  adjourned. 

Ordered  accordinglj. 


Mickle  et  al.  ve.  Sánchez. 

The  plaintifis  held  certain  security  on  real  estáte  for  the  payinent  of  an  indebtednen 
of  M.  to  them,  but  gave  up  and  cancelled  such  aecuríty  upon  B.  ezecuting  a  bond 
in  their  favor,  the  oondítion  of  which  was  that  B.  should  pay  to  the  plaintiffs  such 
amount,  not  exceeding  $4000,  aa  ahould  be  foand  due  to  them  from  M.  after  tbe  sale 
of  certain  goods  and  the  windxng  up  ofthe  aecounít  nf  M.  with  the  plainiiffi,  the  paj- 
ment  of  which  bond  was  guaranteed  by  the  defendant  under  the  tame  amdüiotu  ex- 
prttted  therein;  Held^  in  an  action  on  the  defendant'a  guaranty,  that  the  want  of  an 
averment  in  the  complaint  of  the  winding  up  of  the  accounts  tf  the  plainiiffe  uñih 
M.,  or  any  averment  equivalent  thereto,  rendered  the  complaint  substantially  de- 
fective,  and  judgment  was  given  for  the  defendant  on  demurrer  to  the  complaint. 

A  written  contract  must  be  constroed  so  as  to  give  efiect,  if  poesible,  to  all  paits  of 
it    Per  Bekmktt,  J. 

Appeal  from  tbe  superior  court  of  tbe  cíty  of  San  Francisco. 
A  demurrer  was  filed  to  tbe  complaint,  and  tbe  cause  was  beard 
and  decided  in  tbe  superior  court  upon  tbe  demurrer,  and  judg- 
ment rendered  tbereon  in  favor  of  tbe  plaintiffs.  Tbe  case, 
witbout  tbe  formalitj  of  a  regular  appeal,  was  submitted  to 
tbis  court  by  stipulation  of  tbe  respective  attomeys,  under  the 
agreeraent  tbat  tbe  decisión  of  tbe  court  upon  tbe  question  pre- 
sented  by  tbe  demurrer  sbould  be  final. 

Alexander  Campbell^  for  plaintiffs. 

John  Chetwood^  for  defendant. 

fíy  the  Court^  Beiínett,  J.  Tbe  papers  sbow  tbat  one  Maiben 
of  Valparaiso  was  indebted  to  tbe  plaintiffs,  a  firm  doing  busi- 
ness  at  San  Francisco  under  tbe  ñame  of  E.  Mickle  &  Co.  in 
tbe  sum  of  ^3000  for  commissions,  and  to  tbe  firm  of  Mickle  & 
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Co.  of  Yalparaiso,  the  correspondente  of  the  plaintifb,  in  the 
forther  sum  of  $6000.  The  plaintifiPs  had,  in  their  hands,  goods 
consigned  to  them  by  Maiben  of  the  valué  of  (5514,50,  at  the 
market  valae,  over  and  above  all  probable  charges  and  commis- 
sions  thereon.  To  secare  the  indebtedness  of  $6000  to  the 
honse  of  Mickle  &  Co.  of  Yalparaiso,  one  Bemardino  Sánchez 
executed  a  bond  to  the  plaintifís  in  the  penal  sum  of  $12,000, 
conditioned,  that,  if,  upon  the  receipt  of  a  letter  from  the  firm  of 
Mickle  &  Co.  it  should  appear  that  Maiben  had  paid  such  in- 
debtedness, the  bond  should  be  void,  otherwise  to  remain  in 
forcé. 

On  the  20th  of  May  1850,  the  letter  mentioned  in  the  bond 
was  recéived,  wherein  it  appeared  that  Maiben  was  indebted  to 
the  firm  of  Mickle  &  Co.  in  the  sum  of  $6514,50.  It  further 
appeared  from  such  letter  that  Maiben  had  become  insolvent 
and  was  unable  to  pay  bis  debts,  bnt  there  is  no  averment  of 
his  insolvency  in  the  declaration. 

Aíter  the  receipt  of  this  letter  and  on  the  23d  day  of  May 
1850,  an  arrangement  was  made  between  the  plaintiffi  and  Ber- 
nardino  Sánchez  in  pursuance  of  which  the  above  mentioned 
bond  was  taken  up  and  a  new  one  executed  in  the  penal  sum 
of  $4000.  The  condition  of  this  latter  bond  was,  that  if,  on  the 
sale  of  the  balance  of  the  goods  in  the  hands  of  the  plaintiffs, 
and  the  9i¿l>sequent  windi/ng  up  of  thñ  aceoimta  qf  Maiben  with 
them^  the  nett  proceeds  should  be  sufficient  to  cancel  the  indebt- 
edness of  Maiben  to  the  plaintií&,  and  to  the  house  of  Mickle 
&  Co.  of  Yalparaiso,  the  obligation  was  to  be  void. 

On  the  27th  day  of  June  1850,  the  defendant  guaranteed  the 
payment  of  the  last  mentioned  bond,  tmder  the  same  candüione 
expreeeed  therein.  The  goods  in  the  hands  of  the  plaintiffs  were 
destroyed  by  fire  without  any  fault  or  negligence  on  their  part; 
and  this  we  shall  consider,  for  the  purpose  of  deciding  upon  the 
demurrer,  as  equivalent  to  a  sale  of  them  at  their  estimat^ed 
valué. 

It  is  unnecessary  to  determine  whether  the  undertaking  of 

the  defendant  is  void  under  the  statute  of  frauds,  as  we  think 

the  demurrer  must  be  sustained  on  other  grounds.    The  defend- 
VoL.  L  14 
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ftnt  made  bimself  liable  to  paj  the  balance,  not  exceeding 
$4000,  whicb  should  be  found  diie  (tfter  the  winding  up  cf  ihs 
(howwini»  of  Jfaíbeti  with  the  pUUfvtiffe*  The  bond  containing 
this  condition  was  executed  after  it  bad  been  ascertained  that 
Maiben  was  inaolyent,  and  it  contemplatee  Bome  farther  state- 
ment  and  gettlement  of  acconnt»  between  him  and  the  plainti£b 
than  had,  at  that  time,  taken  place.  ThoQgh  Maiben  waa  insd- 
▼ent,  it  maj  well  be  that  his  estáte  woald  be  snfficient  to  pay  a 
dividend  to  some  extent  iipon  his  indebtedness,  and  that  thas  a 
portion  of  the  debt  which  the  defendant  assomed  to  pay,  wonld 
be  cancelled.  The  most  reasonable  construction  whicb  we  can 
give  to  this  clause  is  the  following.  Maiben,  a  known  insolvent, 
is  indebted  to  the  plaintiffs  in  a  certain  anm.  The  defendant 
assumes  that  indebtedness  to  the  amount  of  $4000,  prorided,  on 
the  settlement  of  the  estáte  of  Maiben,  and  the  payment  to  the 
plaintifib  of  süch  dividend  ont  of  the  estáte  as  they  shall  be 
found  entitled  to,  there  shall  still  remain  that  sum  dne  from 
Maiben.  Whether  this  be  the  correct  construction,  or  whether 
it  be,  that  the  parties  merely  contemplated,  after  the  sale  of  the 
goods,  a  statement  of  accounts  between  the  plaintiffs  and  Mai- 
ben, and  ascertaining  the  balance  due,  it  is  manifest  that  some- 
thing  is  required  beyond  the  sale  of  the  goods.  Otherwise,  the 
clause  is  senseless,  and  the  condition  wonld  mean  the  same 
without  it,  as  it  means  with  it.  But  we  must  constme  the  in* 
strument  so  as  to  give  effect,  if  possible,  to  all  parts  of  it.  What- 
ever  may  be  the  true  meaning,  there  is  no  averment  by  the 
plaintiffs  of  '^  the  subsequent  winding  up  of  the  accounts  of 
"Maiben  with  them,"  ñor  any  thing  which  can  be  deemed 
equivalent  to  such  averment ;  and  without  this,  we  think  the 
complaint  substantially  defective. 

Judgment  must  be  rendered  on  the  demurrer  iií  favor  of  the 
defendant 

Ordered  accordingly. 
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WooDwoBTH  eé  (d.  ve.  Gozmak  et  al. 

A  prior  unrecDided  mortgige  has  príoríty  of  lien  over  a  subaequent  recorded  mort 
gsige,  where  the  aeoond  mottgagee  bad  notice  of  the  exiatence  of  the  fint  incom- 
bnuice ;  and  thia  waa  so,  as  well  before  as  since  the  enactment  of  the  statute  by 
whích  the  oommon  law  was  adopted  in  California. 

Whether  there  was  any  officer  in  San  Francisco  authorized  to  record  mortgages  pre- 
vious  to  the  passage  of  the  act  of  the  legislatura  establiahing  reooiders'  offices, 
passed  April  4, 1850,  with  the  effect  of  making  them  constructiva  notice  to  subae- 
qoent  purchasers  or  mortgagees ;  Query  ? 

The  object  of  laws  which  require  deeds  and  mortgages  to  be  recorded,  is  to  prevent 
imposition  upon  subsequent  purchasers  and  mortgagees,  in  good  faith,  and  without 
notioe  of  the  prior  deed  or  incumbianoe,  but  not  to  protect  them  when  they  have 
auch  notice.   Per  Bsnvbtt,  J. 

No  particular  form  of  words  is  necessary  to  constitute  a  mortgage ;  and  where  two 
Instruments  taken  together  described  the  property  and  the  amount  of  indebtedness, 
and  conveyeil  the  premises  as  security  for  the  indebtedness ;  Held¡  to  be  a  sufficient 
mortgage. 

A  court  of  equity  will,  as  against  the  mortgagor,  correct  a  mistake  in  the  descríption 
of  the  mortgaged  premises,  as  a  matter  of  course ;  and  a  person  claiming  under  the 
mortgagor,  and  having  notice  of  a  prior  lien  upon  the  premises,  isin  no  better  con- 
dition  than  the  mortgagor  himself. 

Appeal  from  the  superior  court  of  the  city  of  San  Francisco. 
The  complaint  was  filed  for  the  purpoee  of  foreclosing  a  mort- 
gage npon  certain  premises  eitnated  in  the  citj  of  San  Francis- 
co, made  and  executed  bj  the  defendant  Guzman  to  the  plain- 
^fby  on  the  14th  daj  of  Augnst,  A.D.  18é9.  Ouzraan,  at  the 
time  of  making  the  mortgage,  claimed  to  own  the  premises  un- 
der a  deed  of  conveyance  from  one  Samuel  Brannan,  executed 
by  said  Brannan  on  the  17th  day  of  June,  1849.  The  premises 
described  in  the  deed  from  Brannan  to  Guzman  are  designated 
therein  as  situated  on  Washifigtafi  etreet,  in  the  city  of  San 
Francisco,  but  Brannan  gave  a  receipt  to  Guzman  for  $1000  in 
part  payment  of  the  purchase  money,  in  which  receipt  the  pre- 
mises are  described  as  lying  on  Jfontgomery  street  This  re- 
ceipt was  delivered  to  Guzman. 

The  defendant  Guzman  being  desirous  of  raising  $3000,  ap^ 
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plied  to  the  plaintifis,  and  proposed  to  give  them  as  secnríty  a 
lien  on  the  premiees  in  suit.  Thej  accordingly  loaned  him  that 
snm ;  and  Gazman  delivered  to  them  the  receipt  given  by  Bran- 
nan  as  abovo  mentioned,  with  a  tranefer  thereon  written  in  the 
words  following : — 

^^  I  herebj  tranefer  all  mj  right,  title,  and  interest  in  the 
"  Above-named  premiees  to  Woodworth  &  Morris,  as  security 
^'  for  the  pajment  of  ($3000)  three  thoueand  dollars,  as  per 
"  agreement,  which  I  am  bound  to  them  to  paj  on  or  before  the 
"  fonrteenth  day  of  February,  1860." 

On  the  eighth  day  of  November,  1849,  Gazman  mortgaged 
the  premiees  ¡n  controversy  to  Rynders  to  secare  the  payment 
of  $7000,  loaned  by  Kynders  to  Gazman. 

At  the  trial  of  the  canse  it  was  proved  that  Synders  had  no- 
tice  of  the  mortgage  for  $3000  to  the  plaintifís,  and  expressed 
his  willingnese  to  advance  the  amoant  which  Gazman  wanted, 
apon  the  secarity  of  the  premises  in  question,  subject  to  the  lien 
of  the  plaintiffs  for  the  amoant  loaned  by  them. 

Brannan  also  testified  that  it  was  by  mietake,  occasioned  by 
the  hurry  in  which  the  receipt  given  by  him  was  drawn  ap,  that 
the  premises  were  therein  deecribed  as  sitaated  on  Montffomery 
Street  inetead  of  Washinffton  street,  which  latter  were  intended 
to  be  described  therein. 

A  decree  of  foreclosare  was  entered  in  the  conrt  below,  and 
the  lien  of  the  plaintiffs'  mortgage  was  declared  to  be  prior  and 
saperior  to  that  of  the  defendant  Bynders.    From  the  jadgment 
thns  rendered  by  the  saperior  coort  the  defendant  Bynders  ap- « 
peáis. 

JSdfüard  Norton^  for  plaintiffi. 

John  B.  WeUer,  for  defendant  Bynders. 

JBy  the  Qmrtj  Bbnnett,  J.  The  qaeetion  in  this  case  is  as  to 
priority  of  lien  apon  land.  The  plaintiffs  had  a  mortgage  on  the 
premises  in  qaestion.  Gazman  desired  to  borrow  $7,000  of 
Bynders.    The  latter  was  informed  of  the  existence  of  the  plain- 
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tiffs'  mortgage,  bnt  thought  tLe  propertj  sufficient  Becuritj,  and 
said  tbat  he  was  willingto  loan  the  monej,  and  take  a  mortgage 
snbject  to  tbat  of  the  plaintiffa. 

Itynders,  having  knowledge  of  the  exietence  of  the  plaintiffs' 
mortgage,  has  no  reasou  to  complain  tbat  it  was  not  recorded. 
It  Í8  well  settled  in  the  states,  wbere  statntes  requiring  mort> 
gages  to  be  recorded  are  in  forcé,  tbat  if  a  subseqnent  mortga- 
gee  has  notice  of  the  existence  of  a  prior  nnrecorded  mortgage, 
he  takes  bis  lien  snbject  to  the  lien  of  the  first  mortgagee.  We 
tbink  the  same  rnle  appb'es  under  the  Mexícan  system.  The 
object  of  such  laws  is  to  prevent  imposition  upon  subsequent 
pnrcbasers  and  mortgagees,  in  good  faith,  and  without  notice  of 
the  prior  incumbrance ;  and  when  they  have  siich  notice,  to 
pennit  their  snbsequent  mortgages  to  take  priority  over  a  pre- 
yions  one,  even  thongh  nnrecorded,  would  be,  not  to  protect 
them,  bnt  to  enable  them  to  impose  upon  others. 

Besides,  we  are  not  aware  tbat  tbere  was  any  officer  in  San 
Francisco,  who,  according  to  Mexican  law,  was  authorized  to 
record  mortgages ;  and  unless  tbere  was,  we  see  not  how  the 
anthoríties  cited  by  the  appellant  can  appiy. 

Bnt  it  is  said  tbat  the  instmment  under  which  the  plaintiffs 
elaim,  was  not  a  mortgage.  No  particular  form  of  words  is  ne- 
cessary  to  constitnte  a  mortgage,  more  than  any  other  contract. 
The  receipt  of  June  17th,  and  the  transfer  by  Guzman  to  the 
plaintiffs  must  be  construed  together.  Taken  in  tbis  way,  they 
describe  the  property,  and  the  amount  of  indebtedness,  and  con- 
vey  the  land  as  security  therefor.  We  tbink  tbis  sufficient  to 
constitnte  a  mortgage. 

Itis  also  saidthat  the  plaintiffs' mortgage  does  not  describe  the 
same  premises  upon  which  Kynders'  mortgage  was  taken.  The 
premises  are  misdescribed,  it  is  true ;  but  Brannan  testifies  tbat 
tbat  was  a  mistake  committed  in  the  hnrry  of  drawing  up  the  re- 
ceipt. Tbis  mistake  a  conrt  of  eqnity  would  correct,  of  course, 
as  against  the  mortgagor,  so  as  to  make  the  mortgage  conform 
to  the  intention  of  the  parties ;  and  Kynders,  having  had  notice 
tbat  the  lien  of  the  plaintiffs  was  upon  the  identical  lot  on  which 


206  CASES  IN  THE  SÚFREME  COURT. 

De  Boom  •.  Priettly. 

he  took  hÍB  mortgage,  íb  in  no  better  conditíon  than  Gnzman  tbe 
mortgagor.    We  tfaink  the  judgment  Bhonld  be  afiSrmed. 

Ordered  accordisglj. 


De  Boom  vs.  Pbiestlt  et  al. 

Where  a  demurrer  to  the  complaint  is  put  in,  and  ovemiled,  and  the  defendant  then 
answers,  the  answer  is  a  waiver  of  the  demurrer. 

Where  a  specíal  oontract  for  tbe  performance  of  work  is  proved,  bnt  it  ts  also  shoirn 
that  the  contract  has  been  deviated  from,  the  judgment  wiU  not  be  reversed  oo  tbe 
ground  that  the  court  below  adroitted  testimony  as  to  the  valué  of  the  plaintiff's 
Services. 

Where  there  has  been  a  spedal  contract  to  erect  a  boílding  at  a  specified  piice,  and 
according  to  an  agreed  plan,  and  the  contract  is  afterwaids  deviated  (rom  by  coQ- 
sent,  the  plaintifi*  cannot  recovar  upon  the  espress  contract  ¡  for  the  reason  that  the 
work  has  not  been  performed  according  to  the  terms  of  the  expreas  contract ; 
though,  at  the  tríal,  the  measure  of  coropensation  must  be  graduated  by  the  terms 
of  the  contnct,  so  fiír  as  the  work  can  be  traced  under  it. 

Appsal  from  the  superior  court  of  the  city  of  San  Francisco. 
The  points  on  which  the  decisión  is  baeed  are  stated  in  the 
opinión  of  the  court. 

Alexancler  Wells^  for  plaintiff. 

Oregory  Yale^  for  defendants. 

By  the  Courty  Beünktt,  J.  There  was  a  special  contract  be- 
tween  the  parties  for  the  erection  of  a  bnilding,  which  was  de- 
viated from  in  pursuance  of  instructions  from  the  defendants. 
The  action  was  brought  on  a  qiu^itum  mermt.  The  defendants 
demurred  to  the  complaint.  The  demurrer  was  overruled,  and 
they  put  in  a  plea  to  the  merits.  The  plea  was  a  waiver  of  the 
demurrer,  and  no  point  can  be  made  upon  that  now. 

At  the  trial,  the  court  admitted  testimony  of  the  valué  of  the 
plaintifiTs  services,  though  there  was  evidence  of  a  special  con- 
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tract.  Bat  the  contract  had  been  deyiated  from,  and  therefore 
the  evidence  was  proper. 

The  only  que8tion  in  the  case,  which  presents  any  difficulty, 
arises  upen  the  third  inetruction  asked  by  the  defendants.  That 
was  as  folio ws : — ^^  If  the  jury  believe  that  there  was  a  special 
^^  contract  between  the  parties  to  erect  the  bnildings  at  a  speci- 
"  fied  price,  and  according  to  an  agreed  plan,  which  was  after- 
^'  wards  changed  by  consent,  the  plaintiffs  are  compelled  to  ^tíe 
^^  upan  that  Recial  oanúract  so  far  as  it  can  be  traced,  and  can- 
'^  not  recova  upon  an  implied  contract  for  work  and  labor,  or 
*'  for  materials." 

Thi6  instmction  was,  however,  properly  refnsed.  In  such  a 
case  as  thís,  the  plaintiff  can  sue  upon  an  implied  conti*act.  In- 
deed,  shonld  he  sue  upon  the  express  contract,  he  must  nec^sa- 
rily  fail ;  because  he  cannot  prove  that  the  work  has  been  done 
according  to  the  terms  of  the  contract ;  and  he  must  recover,  if 
at  all,  upon  an  implied  contract  for  work  and  labor  saiá  for  ma- 
terials ;  though,  at  the  trial,  as  the  measure  of  compensation,  the 
recov^y  must  be  graduated  according  to  the  terms  of  the  con- 
tract, so  far  as  the  work  can  be  traced  nnder  the  contract.  But 
this  was  not  the  instmction  asked  by  the  defendants.  The  judg- 
ment  shonld  be  affirmed. 

Ordered  accordingly. 


TOHLEB  V8,  FoLSOK  et  oU 

The  case  of  Hotn  v.  Simmtmi  et  al.,  {arUe^p,  119,)  deciding  that  a  verhal  contract,  of  ¿fantjxi  fi^i 
itself  alone,  was  insufficient,  under  Mexican  law,  to  tiansfer  the  title  to  real  estáte,  y  ^       j^  ^        ^ 
añirmed :  hut  where  there  was  a  verbal  contract  of  sale  in  preíenti,  and  the  title  '  ^^^^      V^*  74 
deeds  were  deliveied  by  the  vendor  to  the  vendee,  and  permissiongiven  to  the  ven- 
dee  to  enter  apon  and  take  possession  of  the  land,  and  the  Tendee  did,  aceoidingly, 
take  possession  and  make  yaluable  improvements  on  the  premises ;  Hdá,  that  a 
specific  performance  of  the  verbal  contract  should  be  decreed. 

Where  there  has  been  such  a  pert  performance  of  a  verbal  contract  of  sale  by  the 
plaintifij  as  to  pat  him  into  a  situation,  which  vould  opérete  as  a  freud  apon  him, 
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unless  the  verbal  agreement  ihould  be  enforced,  a  specific  performance  of  the  con- 
tract  will  be  decreed. 

Under  a  verbal  contract  of  sale  of  real  estáte,  the  delivery  of  the  title  deeds  is  eqniv- 
alent  to  a  sifmbolical  delivery  of,  and  admission  into,  possession  of  the  propertj,  as 
between  vendar  and  vendee,  whatever  might  be  its  effectin  conferrínga^fifa/^wrMy- 
siiNi,  in  case  the  rights  of  third  pernns  were  concenied. 

Where  it  is  apparent  that,  in  case  a  new  trial  ahould  be  granted,  the  vexdict  of  the 
jary  must  be  in  favor  of  the  plaintiff,  the  judgment  of  the  court  below  in  £ivor  of 
the  plaintifi*  will  not  be  disturbed. 

Appeal  from  the  superior  court  of  the  city  of  San  Francisco. 
The  parties  agreed  to  waive  a  jury  trial  in  the  court  below,  and 
stipulated  that  the  following  facts  should  be  taken  as  a  special 
Terdict,  and  that  the  court  should  render  judgment  thereon,  to 
be  of  the  same  íbrce  and  effect  as  if  they  had  been  specially 
found  by  a  jury ;  viz. : 

"  That  Wm.  A.  LeidesdorfF  was  in  possession  of  a  lot  claim- 
"  ing  title  thereto  sitúate  in  the  city  of  San  Francisco,  and 
"  known  on  the  oflScial  plat  of  said  town  as  lot  No.  94,  which 
"  lot  is  50  tiaras  square :  That  about  Ist  May,  1848,  said  Leid- 
''  esdorff  bargained  and  sold  said  lot  to  the  plaintiff  at  and  for 
"  the  sum  of  $500,  payable  in  one  and  two  years  without  secu- 
"  rity,  and  that  no  memorándum  or  note  in  writing  of  said  con- 
"  tract  was  made,  ñor  any  conveyance  for  said  lot  executed  by 
'^  said  Leidesdorff  in  his  lifetime,  who  was  taken  sick  a  day  or 
"  two  after  said  contract  was  made,  and  in  some  aeven  or  eight  days 
"  thereafter  died  :  That  said  LeidesdorfiF  entered  with  the  plain- 
"  tiff  into  the  office  of  the  Alcalde  of  said  town  talking  about  title 
"  papers,  and  holding  in  his  hands  papers  having  the  appear- 
"  anee  of  title  papers,  which  he  handed  to  the  plaintiff,  and,  in 
"  reply  to  an  inquíry  made  by  him  the  plaintiff,  he  the  said 
"  Leidesdorff  replied  he  wanted  no  security,  and  that  he  the 
"  plaintiff  might  make  out  the  papers  as  he  pleased :  That 
"  the  plaintiff  then  produced  from  his  possession  several  origi- 
"  nal  deeds ;  to  wit :  original  grants  from  Francisco  Sánchez, 
"  Juez  de  Paz  in  San  Francisco,  to  Manuel  Sánchez,  dated  3d 
"  December  1843 — deed  from  Manuel  Sánchez  to  A.  A.  An- 
"drews  dated  8th  December  1843 — deed  from  Augustus  A. 
«  Andrews  to  William  A.  Leidesdorff,  dated  20th  December 
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"  1847,  as .  the  deeds  above  referred  to,  and  proved  their  due 
^^  execatioD :  That  the  said  Leidesdorff  sold  said  lot  to  tbo  plain- 
^^  tiff,  with  a  knowledge  that  he  the  said  plaintiff  boiight  to 
^^  build  thereon  :  That  upon  said  contract  he  took  possession  of 
"  said  lot,  and  proceeded  to  endose  and  improve  it,  building  a 
"  dwellíng  and  several  out-houses  thereon  at  very  great  eost,  the 
"  plaintiff  being  and  having  been  ever  since  uninten'uptedly  in 
^'  possession :  That  said  Leidesdorff,  previoosly  to  sale  to  plain- 
^^  tiff,  offered  said  lot  to  others  at  same  price,  but  it  was  declined, 
^'  because  the  price  was  thonght  too  high :  That  the  plaintiff, 
^^  after  the  death  of  said  Leidesdorff,  applied  to  his  administra- 
'*'  tor  for  a  title  to  said  lot,  supposing  in  the  thcn  nnsettled  con- 
"  dition  of  the  law  and  the  country,  that  he  was  the  proper  per- 
"  son  to  make  a  title,  more  especially  as  the  said  Leidesdorff 
^^  died  withont  heirs  known  to  the  plaintiff,  who  rcfused  how^ 
^^  ever  to  give  him  a  tiüe  to  said  lot,  although  the  plaintiff  was 
"  ready  and  offered  to  comply  with  the  terms  of  the  contract  on 
^^  his  part:  That  the  plaintiff  thereupon  instituted  a  suit  against 
"  said  administrator  for  a  specífic  execution  of  said  contract  in 
"  the  Alcalde's  court  in  and  for  the  city  of  San  Francisco,  who 
^^  decreed  that  he  shonld  make  the  plaintiff  a  title  therefor: 
"  That  the  parchase  money  was  dnly  tendered  to  said  adminis- 
"  trator,  who  refused  to  receive  the  same,  and  who  continued  to 
"refnse  to  make  title  tosaid  lot  to  the  plaintiff  notwithstanding 
"  the  decrees  of  the  said  Alcalde." 

On  the  above  specíAl  verdict,  the  cauee  waa  orgued  beforo  the 
superior  court,  and  judgment  was  rendered  in  favor  of  the 
plaintiff.  No  queatíon  waa  nriade  in  the  court  below  or  in  this 
court,  whether  the  defendants  were  the  proper  persons  to  be 
made  defendants  in  a  suit  for  specific  performance;  but  it 
seems  to  have  been  conceded  on  both  sides  that  W.  D.  M. 
Howard,  one  of  the  defendants,  had  charge  of  the  estáte  of 
Leidesdorff  after  his  decease,  by  virtue  of  some  appointment  as 
administrator  made  by  the  Alcalde  of  San  Francisco;  that 
Anna  Maria  Sparks,  another  of  the  defendants,  was  the  heir  at 
law  of  Leidesdorff,  and  that  Joseph  L.  Folsom,  another  of  the 
defendants^  claimed  some  interest  in  the  lot  under  Anna  Maria 
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8i)arkB.  No  point  was  made  upon  any  of  these  qneetíona,  and, 
conseqaentlj,  neither  of  them  Í8  considered  ia  the  opimoo  of 
the  coort.    The  cause  was  argned  by 

Wm.  Sndth^  for  the  plaintífi^  and 

A.  C.  Peaehy^  for  the  defendants. 

By  the  Court^  Bennstt,  J.  A  verbal  contract  was  entaed 
into  between  the  plaintiff  and  one  Leidesdorff,  now  deceased, 
to  whose  estáte  the  defendants  have  sncceeded,  by  which  Leid- 
esdorff conve jed  to  the  plaintiff  a  lot  of  land  in  the  city  of  San 
Francisco,  and  the  plaintiff  agreed  to  pay  therefcnr  five  hnndred 
doUars  in  c^qual  instalments  in  one  and  two  years.  It  was  de- 
cided  in  Hoen  y.  Simmons  et  oZ.,  that  under  Mexican  as  wellas 
American  law,  a  verbal  contract  was,  of  itself  alone,  insnffident 
to  transfer  the  title  to  real  estáte.  That  point  has  again  been 
argued,  and  we  think  it  entirely  dear  that  the  decisión  in  Hom 
V.  Simmons  et  al.  was  correct  Unless,  therefore,  there  be  cir^ 
cumstances  in  this  case  which  distingnish  it  from  that,  the 
plaintiff  cannot  recover.  There,  the  defi»idants,  who  had  filed 
a  cross  bilí  and  thereby  beoome  actors,  daimed  that  tbey  were 
entitled  to  a  specific  performance  of  their  verbal  agreement.  It  ap- 
peared,  ho wever,  that  there  was  not  even  a  verbal  contract  of  sale 
in  jn-eeenti^  bnt  a  contract  to  convey  at  a  fbture  period,  and 
that  that  contract  ivas,'  by  the  nnderstBoding  of  the  partíes,  to 
be  reduced  to  writing  and  signed  by  them,  which  was  uever 
done.  There  was  no  delivery  of  poesession  of  the  laúd  either 
corporeally  or  symbolically ;  the  party  daiming  the  specific 
performance,  did  not  take  possession  of  the  land,  with  the 
knowledge  or  consent  of  the  other  party,  or  his  agent,  or  repre- 
sentative,  and  had  entirely  neglected  to  comply,  on  his  part, 
with  the  stipulations  of  the  verbal  contract  so  far  as  the  pay- 
ments  were  concemed.  We  thonght,  he  had  no  right  to  a  spe- 
cific performance. 

In  the  present  case,  Leidesdorff,  at  the  time  of  the  verbal 
contract  of  sale,  delivered  to  the  plaintiff  the  title  deeds  oi  the 
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lot,  and  the  latter  afterwards  took  actnal  possession  of  the  land 
and  has  made  improvemente  tbereon  at  a  cost  of  several  thon- 
«and  dollars.  Before  brínging  sait,  be  tendered,  and  depoBÍted 
in  conrt,  tbe  fiíll  amonnt  of  the  purchase  money,  and  did  all 
tfaat  a  conrt  of  eqnitj  wonld  reqnire  bim  to  do,  in  order  to  en- 
able  him  to  come  into  court  and  Bav,  that  he  bad,  on  bis  part, 
done  eqnity  ;  and  althongb  the  verbal  contract,  of  itself,  be  not 
bíndiug,  jet,  if  the  circamstanoes  be  encfa,  that  a  conrt  of  eqni- 
ty would  decree  a  specific  performance,  then  the  jndgment  ap- 
pealed  from  onght  to  be  affirmed. 

In  JBóen  v.  Simmans  et  al.  the  conrt  was  asked  to  decree  a 
specific  performance  on  two  grounds ;  1^  That  the  yerbal  con- 
tract  was  equally  vfdid,  as  if  it  had  been  in  writing ;  and  2. 
Admitting  the  verbal  contract  to  be  invalid,  that  the  circnm- 
stances  were  sncfa,  that  the  conrt  onght  to  decree  a  specific  per- 
formance.   We  decided  both  points  in  the  negative. 

Li  the  present  case,  the  plaintiff  prays  for  a  specific  perform- 
ance on  the  same  gronnds,  npon  which  it  was  asked  in  Saen  v. 
Sitnmojis  et  al. ;  1.  That  bis  verbal  contract  was  binding;  and 
2.  That  the  circnmstances  give  him  an  equitable  claim  for  the 
relief  prayed.  The  first  point  was  decided  against  him  in  Soen 
V.  Simmana  et  al. ;  and,  therefore,  npon  the  decisión  of  the  last 
bis  caee  iimst  dopend. 

The  qnestion  then  is,  whether  tíie  facts  of  this  case  be  snch 
as,  in  a  conrt  of  eqnity,  will  entitla  him  to  a  specific  perform- 
ance of  the  verbal  contract. 

The  gronnd  npon  which  conrts  of  eqnity  interfere  in  cases  of 
this  sort  is,  that,  withont  snch  interference,  one  party  would  be 
enabled  to  practice  a  frand  npon  tlie  other ;  and  it  oonld  never 
be  the  intention  of  the  law  reqniring  contráete  for  the  sale  of 
land  to  be  in  writing,  to  enable  any  party  to  commit  snch  a 
írand  with  impnnity.  When  one  party  has  execnted  his  part 
of  the  agreement  in  the  confidence  that  the  other  party  wonld 
do  the  same,  it  is  obvions,  that  if  the  latter  should  refuee,  it 
wonld  be  a  frand  npon  the  former  to  snfier  this  refnsal  to  work 
to  his  prejudice.  (2  Story^  £q.  Juris.  see.  769.)  The  connsel 
for  tile  appellants  seemed  to  argüe  this  branch  of  the  case  npon 
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tfae  assnmptioQ  that  it  was  neceasarj  for  the  plaintiff  to  estab- 
lisb,  tbat  bis  vendor  bad  been  goilty  of  practisíng  some  frand 
upon  bim  in  tbe  making  of  tbe  verbal  contract  Tbis,  bowever, 
íb  not  80.  Tbe  question  is,  uot  so  mncb  in  reference  to  tbe  origi- 
nal transaction,  as  to  snbsequent  matters — ^not  so  mncb  whetíi- 
er  a  fraud  bas  been  perpetrated,  as  wbetber,  if  tbe  vendor  were 
permitted  to  deny  tbe  sale,  sucb  denial  wonld  opérate  so  as  to 
enable  bim  to  effectuate  a  fraud. 

The  question,  tberefore,  in  tbis  case,  is,  wbetber  tbere  bas  been 
sucb  a  part  performance  by  tbe  plaintÜSf,  as  to  put  bim  into  a 
sittiation,  wbicb  would  be  a  fraud  upon  bim,  unless  tbe  verbal 
agreement  sbould  be  enforced.  (/Stery,  jEy.  Jwtíb,  seo,  761.) 
One  case  put  by  Story,  {id,  ibid.^)  in  wbicb  specific  performance 
ougbt  to  be  decreed,  is,  wbere  a  vendee,  upon  a  parol  agree- 
ment for  a  sale  of  land,  sbould  proceed  to  build  a  bouse  on  tbe 
land,  in  a  confidence  of  tbe  due  completion  of  tbe  contract. 
In  sucb  a  case,  he  says,  tbere  would  be  a  manifest  fraud  upon 
tbe  party,  in  permitting  tbe  vendor  to  escape  from  a  due  and 
strict  fulfilment  of  sucb  agreement. 

Tbe  case  before  us  is  tbe  very  one  put  by  Judge  Story. 
Here  was  a  verbal  contract,  clearly  establisbed,  and  not  denied, 
in  any  respect,  by  tbe  defendants.  Tbe  plaintiff  was  admitted 
into  possession  under  tbat  contract,  and  bas  bnik  bouses  and 
made  otber  improvements  on  tbe  land,  witb  a  confidenee  in  tbe 
due  completion  of  tbe  contract ;  and  to  permit  tbe  defendants 
now  to  deprive  bim  of  tbe  land,  and  also  of  bis  improvements, 
would,  it  appears  to  us,  be  sufferíng  a  manifest  fraud  to  be  prac- 
ticed  upon  bim. 

Tbe  only  serious  doubt  about  tbis  brancb  of  tbe  case  is, 
wbetber  tbe  plaintiff  was  admitted  into  possession.  One  greai 
difficulty,  in  the  way  of  tbe  recovery  in  Hoen  v.  Simmans  et  cí,^ 
was  that  it  appeared  that  the  party  asking  specific  performance, 
altbougb  be  claimed  that  he  bad  entered  under  tbe  contract,  and 
bad  tbereby,  as  we  beld,  precluded  bimself  from  contesting  tbe 
title  of  tbe  otber  party,  bad,  nevertbeless,  taken  possession  witb- 
out  the  knowledge,  permission  or  consent  of  the  adveree  party. 
In  tbis  case,  tbere  is  no  doubt  tbat  tbe  plaintiff  entered  under 
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the  contract.  Did  he  take  possession  with  the  coDsent  of  bis 
vendor  ?  "We  tbink,  thát  the  delivery  of  the  title  deeds  of  the 
property  was  eqnivalent  to  a  delivery  of,  and  admission  into, 
the  possession,  as  between  vendor  and  vendee,  whatever  might 
be  its  effect  in  conferring  actual  possessian  in  case  the  rights  of 
tbird  persone  were  concerned.  Here  was  the  delivery  of  a  sign 
or  symbol,  which,  as  between  the  parties,  was  eqnivalent  to  a 
delivery  of  the  possession  of  land,  which  was  wholly  unoccu- 
pied. 

But  the  appellants  say,  that  the  case  agreed  npon  does  not 
find  the  delivery  of  the  title  deeds.  It  is  trae  that  it  does  not 
Btate  that  fact  in  so  many  words,  but  it  does  state  facts  which 
demónstrate  to  a  moral  certainty,  that  the  deeds  were  delivered 
at  the  time  of  the  contract.  The  inserting  of  these  facts  in  the 
statement  wonld  be  wholly  nnmeaning,  nnless  it  was  for  the 
pnrpose  of  showing  such  delivery  of  the  evidences  of  title. 
Besides,  if  it  were  improper  for  ns  to  draw  such  inference  from 
the  facts,  all  we  conld  do  wonld  be  to  remand  the  canse  for  a 
new  trial,  in  which  case  no  jury  conld  avoid  finding  this  very 
fact  from  the  evidence.  Wo  think  it  nseless  to  pnt  the  parties 
to  the  additional  trouble  and  expense  of  a  new  trial,  when  we 
see  clearly  that,  after  perhaps  a  protracted  litigation,  the  resnlt 
most  be  the  same  as  the  conclusión  to  which  we  have  come. 

Jndgment  affirmed. 


Hart  vs.  Spalding. 

In  an  action  against  a  common  carríer  for  the  non-delivery  of  goods,  the  vaine 
thereof  at  the  port  of  discharge  in  the  proper  measure  of  damages.  The  rule 
aaserted  in  Rmggold  v.  Lwmgtton  et  al.  {artte,p.  108,)  affinned. 

An  attomey,  hy  virtue  of  his  retainer  and  general  control  over  a  cause  in  court,  has 
the  power  to  hind  bis  client,  hy  consenting  to  ao  order  of  the  court ;  and  in  case  of 
such  consent  heing  given  bj  the  attorney,  it  cannot,  añer  the  order  has  been  made, 
be  revoked  by  the  client 
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Appeal  from  the  court  of  First  Inataace  of  the  district  of  San 
Francisco.  The  action  was  against  the  defendant  as  a  common 
cacrier  for  the  non-delivery  of  goods.  All  neceeaary  &ctB  are 
statedia  the  opinión  of  the  oonrt 

jSL  Temjple  Emmett^  for  plaintiff. 

Alexcmder  WelU^  for  defendant. 

£y  the  Court^  BsNifFrr,  J.  It  is  diflScnlt  from  the  papen  be* 
fore  US  to  determine  the  exact  rights  of  the  parties.  It  wonkl 
seem,  however,  that  the  snit  was  bronght  to  recover  the  valae 
of  goods  claimed  by  the  plaintiff  as  assignee  of  a  Inil  of  lad- 
ing.  The  plaintiff  upon  this  hypothesis,  if  entitled  to  recover 
at  all,  had  a  right  to  a  jndgment  for  the  foll  valué  of  the  goods 
at  this  place,  the  port  of  deliverj.  {Ringgóld  v.  ZimngsUm  et  al. 
decided  at  the  last  term  of  this  court,  ante^  p,  108.)  The  court  of 
First  Instance  decided  that  the  plaintiff  shonld  recover  the  in* 
voice  price  of  the  goods,  or,  at  his  election,  shonld  receive  the 
goods  themselves  delivered  within  a  oertain  time  at  high  water 
mark.  The  plaintiff,  bj  his  attomey,  elected,  in  the  presence  of 
the  court,  to  take  the  goods,  which  election  was  entered  of  re* 
cord.  The  attomey  had  the  power  hj  virtue  of  his  retainer 
and  general  control  over  the  cause  to  make  such  election ;  and 
the  subsequent  reyocation  by  the  plaintiff,  is  of  no  importance. 
The  only  question,  therefore,  in  the  case,  is,  whether  the  de- 
fendant delivered  the  goods  according  to  the  jndgment  of  the 
court  and  the  election  of  the  plaintiff.  If  he  did,  the  plaintiff 
is  not  entitled  to  recover ;  if  he  did  not,  the  plaintiff  shonld 
recover  the  valué  of  the  goods.  The  cause  shonld  be  remanded 
back  to  the  district  court  for  the  determiuation  of  this  point. 

Ordered  accordingly. 
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Habman  vs.  'Blasmas. 

By  the  Mezican  law^  roairiage  lawfuUy  contiacted  in  the  fece  of  the  Catholic  church 
and  between  memben  thereoíj  cannot  be  dissolved  by  the  civil  tribunals.  But  the 
unión  of  man  and  wife  without  the  sanction  of  the  church  is  regarded  as  a  mere 
civil  oontract,  and,  as  such,  íalls  within  the  legitímate  sphere  of  the  oidinaiy 
joríidiction  of  the  court  of  Fint  lostance. 

Appkal  from  the  conrt  of  First  Instance  of  the  distríct  of  San 
Francisco.  The  action  was  bronght  bj  the  wife  against  the 
hnsband  for  a  divorce,  on  the  gronnd  of  adnltery,  cruel  treat- 
ment,  &c.,  and  a  judgment  of  divorce  and  división  of  propertj 
was  rendered  by  the  court  below,  from  which  the  defendant 
appeals. 

Mr.  JBblmeSy  for  plaintiff. 

WiUon  Shaamcfíy  for  defendant 

By  the  Cov/rty  Bennett,  J.  By  the  Mexican  law,  which  fol- 
lows  the  canon  law  in  this  particular,  marriage  lawfuUy  con- 
tracted  in  the  face  of  the  Catholic  church,  according  to  its  rites 
and  ceremonies  and  between  members  thereof,  and  finally  con- 
summated,  is  elevated  to  the  rank  of  a  sacrament  and  cannot 
be  dissolved  by  the  civil  tribunals.  On  the  other  hand,  the 
unión  of  a  man  and  woman,  in  the  character  of  husband  and 
wife,  without  the  sanction  of  the  church,  when  both  of  them 
belong  to  the  class  of  the  unfaitkful^  is  considered  as  a  mere 
cvüil  contráct/  el  matrimonio  de  los  infiélea  se  considera  solo 
corneo  vm,  simple  contrato.  {Escriche  Dio.  de  Leg.  Art.  "  MatH- 
m/mio^^  ^^  Divoreio.^^ 

There  is  nothing  in  this  case  showing  that  either  of  the  parties 
belonged  to  the  privileged  class  of  the /aithfid^  or  that  their  nup- 
tials  were  celebrated  with  the  rites  of  the  Catholic  church.  Their 
unión,  therefore,  not  having  attained  the  sanctity  of  a  sacrament, 
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Bhould  be  regarded  as  a  civil  contract,  aud  as  sucli,  like  otber 
contracta,  it  comes  within  tbe  legitímate  spbere  of  the  ordinary 
jurisdiction  of  conrts  of  First  Instance. 

The  grounds  for  a  dissolution  of  the  contract  between  the 
parties  to  this  suit,  and  for  a  división  of  tbe  propertj  jointly 
acquired  by  them,  bave  been  submitted  to,  and  passed  npon  bj, 
tbe  court  of  First  Instance  and  a  jtiry,  and  we  cannot  say  that 
tbej  bave  gone  astray  in  tbeir  conclusión. 

Judgment  affirmed  with  costs. 


Mena  v8.  Le  Roy  et  cU. 

AlcaldeB  in  the  departments  of  California,  New  México,  and  TaVasco,  were  em- 
powered  to  perform  the  functions  of  jud^^es  of  First  Instance  in  those  distrícts 
where  there  were  no  judges  of  First  Instance ;  and  the  Alcalde  of  San  Francisco 
had  the  jurisdiction  and  powers  of  a  judge  of  First  Instance  previous  to  the  ap> 
pointroent  of  such  officer. 

Appeal  from  tbe  court  of  First  Instance  for  the  district  of 
San  Francisco.  The  only  questíon  of  importance  presented  by 
tbe  case  was  as  to  tbe  jurisdiction  and  powers  of  Alcaldes. 
The  cause  was  twice  argued.  On  the  first  argument  the  papers 
returned  to  this  court  were  of  tbe  most  loóse  and  unsatisfactory 
cbaracter,  and  on  this  account  principally,  the  cause  was  re- 
mandad for  a  new  trial.  A  motion  was  thereupon  made  for  a 
re-bearing ;  the  court  being  fumished  with  another  return  from 
tbe  clerk  of  tbe  court  below,  containing  many  papers  not  in- 
cluded  in  tbe  first  return.  Tlie  facts  of  the  case  are  sufficiently 
stated  in  the  two  opinions  of  tbe  court.    The  cause  was  argued 

JSbrace  SaweSy  for  plaintiff. 
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Mena  v.  Le  Roj. 

H.  A .  WUson^  for  defendants. 

^y  ^Aé  Caitrú^  Bennbtt,  J.  It  appears  from  the  papera  in 
this  case  that  some  kind  of  a  proceeding,  either  bj  way  of  coti- 
ciUaoion  or  in  the  nature  of  a  formal  suit,  was  institnted  bj  the 
plaintiff  Mena  against  the  "master  and  owners  of  the  ship 
"  RoTl/md^'^  on  the  20th  day  of  Jane,  1849,  before  the  Alcalde 
of  San  Francisco.  Three  persons  were  appointed  as  a  jury  or 
as  arbitrators  to  try  the  cause,  Mrho  rendered  their  verdict  or 
award  in  favor  of  the  plaintiff  for  $1000,  against  the  '^  ship 
"  RoUand  and  ownera,"  npon  which  jndgment  was  rendered 
bj  the  Alcalde  on  the  22d  daj  of  June.  For  what  the  action 
was  brought  nowhere  appeara,  ñor  does  it  appear  that  there 
were  any  pleadings  in  the  cause  on  either  side.  On  the  22d 
day  of  June,  a  citation  was  issued  directed  to  Yictor  Le  Eoj, 
requiring  him  to  show  cause  whj  he  should  not  pay  ^^  out  of 
"  the  freight  of  the  ship  RoUand  a  certain  debt  of  $1000  of 
"  sentence  of  court."  Le  Roy  appeared  in  pursuance  of  this 
citation,  and  on  the  same  day  ^^  was  discharged  from  liability,'' 
and  the  plaintiff  required  to  pay  the  costs.  It  does  not  appear 
in  whose  favor  or  npon  what  ground  this  proceeding  was  com- 
menced  against  Le  Boy,  or  for  what  reason  he  was  '^discharged 
"  from  liability." 

On  the  30th  day  of  June,  another  citation  was  issued,  directed 

to  Victor  Le  Roy,  Henry  Rayraond  and  Alfred  Price  or  Perri, 

comraanding  them  to  show  cause  on  the  2d  day  of  July  why 

they  should  not  pay  the  above-mentioned  judgment  against  the 

master  and  ownera  of  the  ship  RoUmxd^  and  of  the  proceeds  of 

the  freight  of  that  ship.    This  process  was  served,  as  appears 

from  the  return  of  the  sheriff,  "  by  delivering  to  the  said  Yictor 

"  Le  Roy  a  true  and  attested  copy  of  the  same." 

It  appeara  that  there  was  some  kind  of  a  trial  before  the 

Alcalde  on  the  2d  day  of  July,  upon  the  conclusión  of  which 

he  rendered  a  judgment  in  the  foUowing  words :  "It  appearing 

"  that  defendaut  had  received  $3400  freight  of  ship  RoUand^ 

^^  and  had  paid  the  captain  or  master  $2040,  part  of  it  since 

"  the  date  of  the  receipts,  but  the  lien  of  the  shippera  attaching 
V  ou  L  16 
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"  opon  delivery  on  board  and  receipt  for  cargo ;  it  is  ordered 
^'  that  consignees  in  default  of  ehip,  and  under  the  circumstances 
'^  of  the  case,  paj  the  jndgment  of  $1000  aad  coets.^' 

The  receipts  referred  to  in  the  above  jndgment  are  two  re- 
ceipts,  the  one,  dated  Jnne  16, 1849,  for  1440 piaaters ;  and  ihe 
other,  dated  May  80,  1849,  for  1600  picusterSj  fiigned  by  the 
master  and  acknowledgiug  the  receipt  from  Le  Boy  of  the 
respective  snms  therein  mentioned. 

On  the  18th  day  of  July,  an  execution  was  issued  by  the 
Alcalde  npon  the  above  jndgment  against  Le  Boy,  Baymond 
and  Perri,  on  which  the  Bhcriif  returned  that  he  had  ^Mevied 
"  on  the  lot  on  which  Víctor  Le  Boy's  store  is  situated,  fronting 
"  on  Montgomery  street,  between  Clay  and  Washington  streets." 

In  this  stage  of  the  proceedings  the  canse  appears  to  have 
been  transferred  to  another  Alcalde,  and  by  him,  on  the  lOth 
day  of  November,  to  the  court  of  First  Instance,  from  which 
a  citation  was  issued  on  the  22d  day  of  Jannary,  1850,  which, 
aíter  reciting  the  jndgment  rendered  by  the  Alcalde,  required 
Le  Boy,  Baymond  and  Perri  "  to  show  cause  why  execution 
^'  should  not  be  had  of  the  above  jndgment."  This  citation 
was  served  on  Le  Boy  and  Baymond,  but  not  on  Perri.  On  the 
28th  day  of  Jannary,  Le  Boy  appeared  by  his  attorney,  and  on 
the  7th  day  of  February  the  court  of  First  Listance,  "  on  hear- 
"  ing  proofa  in  the  case,"  rendered  jndgment  "  against  Victor 
"  Le  Boy  et  aU^  for  $1221,40.  At  the  trial  in  the  court  of 
First  Instance,  the  plaintiff  offered  in  evidence  ^^  the  petition, 
"jndgment,  and  order  extending  the  jndgment  to  Victor  Le 
"  Boy,  consignee."  Le  Boy  objected  to  the  reading  of  them  in 
evidence  on  the  ground  that  the  order  or  jndgment  of  the 
Alcalde  "  was  unjust,  and  contrary  to  the  law  and  evidence, 
"  and  that  he  was,  on  this  trial,  entitled  to  a  trial  de  novo  and 
"  to  show  and  make  his  defense."  The  objection  was  overruled, 
the  court  holding,  "  that  if  defendant  could  show  payment  or 
"  satisfaction,  or  thatsaid  judgment  was  obtained  tbrough  fraud, 
"  he  might  do  so,"  but  that  he  "  could  not  go  behind  the  tran- 
"  script  of  said  judgment."  These  are  substantially  the  facts 
of  the  case,  so  far  as  we  can  gather  them  from  the  loóse  and 
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dÍ8Jointed  fragmenta,  ivhich  have  been  dignified  with  tbe  ñame 
of  a  record.  Froni  thejadgment  of  thecourt  of  First  Instance 
this  appeal  is  brought. 

It  is  impossible  to  determine  what  tbe  real  merits  of  tbe 
canse  were  before  tbe  Alcalde,  on  account  of  tbe  informal  and 
irregular  cbaracter  of  tbe  proceedings ;  but  so  far  as  we  bave 
been  able  to  get  at  them,  we  are  forciblj  impressed  witb  tbe 
idea  tbat  tbe  jndgment  was  rendered  under  a  mistaken  notion 
botb  oí  law  and  of  fact ;  of  law,  for  we  see  notbing  in  tbe  pro- 
ceedings to  sbow  tbat  tbere  was  any  legal  or  equitable  cause  of 
action  against  tbe  defendants  ;  and  of  fact,  because  it  appears 
tbat  tbe  Alcalde  díd  not  give  tbe  defendants  a  sufficieut  credit 
into  $1000  for  tbeir  pajments  to  tbe  master  of  tbe  vessel.  Tbe . 
receipts  sbow  a  payment  of  $3040,  and  tbe  Alcalde  allowed 
only  $2040.  Tbey  bear  date  before  tbe  commencement  of  tbe 
proceedings  against  tbe  defendants,  and  we  see  no  reason  to 
enppose  tbat  tbey  were  ante-dated. 

Tbe  scraps  of  paper,  wbicb  were  transferred  from  one  Alcalde 
to  anotber  until  tbej  finally  found  a  resting  place  in  tbe  court 
of  First  Instance,  are  of  a  cbaracter  too  uncertain  to  be  en- 
titled  to  tbe  binding  forcé  and  effect  of  a  final  jndgment,  wbicb 
sball  preclude  all  inquiry  into  tbe  validity  of  tbe  plaintiff 's  ori- 
ginal claim.  Tbe  decisión  of  tbe  Alcalde  was  based  upon  no 
complaint,  declaration  or  bilí  setting  fortb  tbe  plaintiff 's  cause 
of  action,  but  merely  upon  tbe  ^^  circumstances  of  tbe  case ;" 
and,  after  a  diligent  examination,  we  can  scarcely  procure  a 
glimpse  of  ligbt  into  tbe  nature  of  bis  demand.  It  wonld  be 
difficult  to  say  tbat  sucb  a  decisión  could  be  pleaded  in  bar  of 
an  action  against  tbe  defendants  for  any  cause  wbatever — and  if 
not,  tbe  court  of  First  Instance  sbould  bave  allowed  an  inquiry 
into  tbe  original  demand. 

Tbe  case,  npon  tbe  wbole,  seems  to  be  one  in  wbicb  it  would 
be  proper  for  tbe  court  to  exercise  tbe  power  conferred  on  it  by 
tbe  act  of  Feb.  28, 1850,  to  grant  a  new  trial  wbere  tlie  record 
presenta  no  '^  tangible  point"  for  decisión,  witb  instrnctions  to 
tbe  district  court  to  require  tbe  parties  to  form  an  issue  upou 
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regalar  pleadings  in  the  same  manner  as  if  tbe  cause  had  been 
commenced  in  that  court. 

Ordered  accordingly. 

JBy  the  Conrty  on  re-hearing,  Bennett,  J.  Onr  former  judg- 
ment  in  this  case  was  founded  cbiefly  npon  the  gronnd  that 
the  papers,  which  had  been  fumished  to  the  court,  were  insuffi- 
cient  to  enable  us  to  determine  for  what  the  suit  was  brought^ 
or  what  was  the  defense,  or  on  what  ground  the  Alcalde  ren- 
dered  jndginent.  On  the  present  argument,  the  papers  which 
were  wanting  on  the  last,  haré  been  snpplied.  We  have  now 
before  us  a  complaint  setting  forth  a  good  cause  of  action,  an 
answer  to  that,  the  record  of  a  trial,  and  the  evidence  given  on 
such  trial  which  sustains  the  cause  of  action  set  forth  in  the 
complaint. 

TJntil  recently  we  had  been  unable  to  procure  accurate 
knowledge  respecting  the  jurísdiction  of  Alcaldes  in  civil  suits. 
From  the  light  which  we  had,  we  carne  to  the  conclusión  that 
they  had  not  jurísdiction  over  causes  where  the  amount  in  con- 
troversy  was  more  than  a  hnndred  dollars.  This  is,  in  truth, 
the  extent  of  their  jurísdiction  under  the  decree  of  1837,  and 
forms,  at  the  preeent  time,  the  limit  of  their  powers  in  most  of 
the  Departments  of  the  Mexican  republic.  But  by  articles  26, 
27,  and  28,  of  a  decree  made  on  the  2d  day  of  March,  1843, 
Alcaldes  and  justices  of  the  peace  in  the  Departments  of  Cali- 
fornia, New  México  and  Tabasco,  were  empowered  to  perform 
the  functions  of  judges  of  First  Instance  in  those  distrícts  in 
which  there  were  no  judges  of  Firat  Instance.  {JVb,  604  (^  the 
CoUection  of  Decreee  of  1842  and  1843.)  At  the  time  the  judg- 
ment  was  rendered  in  this  cause  by  the  Alcalde,  there  was  no 
judge  of  First  Instance  in  the  distríct  of  San  Francisco,  and, 
accordingly,  under  the  decree  above  cited,  the  Alcalde  had 
jurísdiction.  The  Alcalde  having  had  jurísdiction  over  the 
cause,  there  does  not  appear  to  be  anything  in  the  action  of  the 
court  of  First  Instance  for  which  the  judgment  should  be  re- 
yersed.    It  is,  therefore,  affirmed. 

Ordered  accordingly. 
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Tbe  decisioa  in  Rmggold  v.  ¿Toven,  {cuite,  p.  108,)  that  tbe  power  of  coinpulsory  non- 
suit  exista,  approved. 

Where  a  party  moves  for  a  nonsuit  opon  a  epecific  groimd,  ha  cannot,  on  appeal, 
assume  a  difiereot  position. 

If  the  evidenceof.the  plaintiff  will  not  authoríze  a  jary  to  find  a  verdict  for  him, 
or,  if  the  court  would  set  it  ande,  if  so  foond,  aa  eontiary  to  evidence,  it  is  the 
duty  of  the  court  to  nonsait  the  plaintiff. 

The  declarations  of  an  agent  or  servant  are  admissihle  in  evidence  against  the  prin- 
cipal, only  when  they  form  a  part  of  the  reí  getía ;  and  the  declarations  of  a  bar- 
keeper  to  a  third  person,  u  to  the  contente  of  a  package  leíl  by  a  guest  in  the 
eharge  of  the  innkeeper,  when  not  made,  in  any  way,  in  the  diacharge  of  his  duty 
as  barkeeper,  are  not  admissible  in  an  action  against  the  innkeeper  to  prove  the 
contente  of  the  package. 

An  innkeeper,  like  a  common  carrier,  is  the  insurer  of  the  goods  of  his  guest,  and  is 
bound  to  keep  them  safe  from  burglars  and  robbers  without,  as  well  as  from 
thieves  within,  bis  bouse :  but  he  can  be  held  to  tbis  strict  liability  only  for  such 
goods  as  are  brought  into  his  bouse  by  travellers  in  the  cbaracter  of  guests. 

CalyeU  case,  (8  Rep.  164,)  commented  on;  and  Burgen  v.  Clemenít,  (4  M,  ir  Sdw. 
306J  and  Dawmm  v.  Chamney,  (5  jSdoph,  4>  EU.  N.  R.  164,)  overroled. 

Appeal  from  the  dietrict  conrt  of  the  fonrth  judicial  district. 
The  action  was  brought  to  recover  $5500  worth  of  gold  dast, 
claimed  to  have  been  lost  in  the  inn  of  the  defendant,  while 
the  plaintiff  was  etajing  there  as  a  gnest.  AU  the  important 
facts  of  the  case  will  be  foand  in  the  opinión  of  the  court. 

Calhoun  BenJiúsn^  for  plaintiff. 

JSÍT.  Parburt^  for  defendant. 

JBy  the  Court^  Bennkit,  J.  It  was  decided,  at  the  last  térra, 
in  the  case  of  Ringgcld  v.  Haven  <&  Zivingston^  that  tbe  power 
of  compnlsory  nonsnit  exists.  We  think  the  rule  convenient, 
reasonable,  and  well  supported  by  authoritj,  and  we  shall  ad- 
here  to  it.  On  the  trial  of  this  canse,  after  the  plaintiff  had 
closed  his  evidence,  the  defendant  moved  for  a  nonsnit,  "  on  the 
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"  ground  that  the  plaintíff  had  not  proved  by  competent  testí- 
"  mony  the  loss  of  any  property  of  definite  valne."  Thiís  beiog 
the  only  position  taken  in  snpport  of  the  motion,  nnless  that  be 
tenable,  the  nonsuit  was  properly  refased,  notwithstanding 
there  may  have  been  other  good  and  sufficient  reasons,  for 
which,  if  urged  at  the  proper  time,  it  might  have  been  demand- 
ed,  A  party  niaking  his  motion  on  one  ground,  thereby  impli- 
edly  waives  all  others.  He  cannot  avail  bimself  of  a  different 
position,  on  appeal,  from  that  which  he  assumed  in  the  court 
below.  This  doctrine  is  well  established,  and  is  necessary  to  be 
8U8tained,  in  order  that  the  plaintiff  may  not  be  misled  in  the 
conree  of  the  trial,  and  in  the  settiement  of  his  bilí  of  exceptions 
in  case  the  nonsuit  should  be  ordered. 

The  general  rule  by  which  courts  should  be  guided  in  deter- 
mining  whether  a  nonsuit,  when  applied  for,  should  be  ordered, 
18,  that  if  the  evidence  given  by  the  plaintiff  would  not 
authorize  a  jury  to  find  a  verdict  for  him,  or,  if  the  court  would 
set  it  aside,  if  so  found,  as  contrary  to  evidence,  in  such  case  it 
is  the  duty  of  the  court  to  nonsuit  the  plaintiff.  (1  Wend.  376; 
6  id,  436 ;  Ringgóld  v.  Ha/ven  efe  Livingston^  ábove  cited^ 
ante^  p.  108.) 

Let  US  apply  these  rules  to  the  case  before  us.  We  must, 
however,  first  remark,  that  the  question  of  the  admissibility  of 
the  evidence  objected  to,  is  one,  with  which,  in  determining  the 
point  now  under  consideration,  we  have  nothing  to  do.  As- 
suming,  then,  that  the  evidence  was  admissible  for  the  purpose 
of  affecting  the  defendant,  was  it  of  such  weight  that  a  jury 
might  legally  and  properly  infer  from  it  that  the  plaintiff  had 
"  lost  any  property  of  a  definite  valué  ?" 

Dexter,  one  of  the  witnesses  for  the  plaintiff,  testiñed  that 
Higgins,  the  barkeeper  of  the  defendant,  stated  in  a  conversa- 
tion  between  them,  ^^  that  the  plaintiff  had  made  his  pile,"  and 
that,  on  opening  a  closet  and  raising  a  bundle,  he  said  ^^it  was 
the  plaintiff 's,  and  that  it  was  about  six  thousand  dollars."  K 
this  be  legal  evidence  for  any  purpose,  then,  certainly,  a  jury 
might  infer  from  it  the  valué  of  the  contents  of  the  bundle. 
The  evidence  to  prove  the  loss  is  not  quite  so  strong ;  but  it 
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BeeiQB,  from  the  course  of  the  tríal,  that  thÍB  was  an  unconteeted 
snd  admitted  point,  and  that  the  jury  would  have  been  war- 
ranted  in  fiüdíng  theaffirmative  from  the  circumstances  proved. 
The  noDBuit  was  therefore  properlj  refused. 

We  cannot  review  the  propriety  of  the  refnsal  to  nonsuit  on 
the  ground  that  the  plaintiff  did  not  show  himfielf  to  have  been 
a  guest  in  the  honse,  because  the  motion  for  nonsuit  was  put 
upon  a  dijBTerent  ground. 

The  next  qnestion  is  as  to  the  adniissibilitj  of  the  evidence 
objected  to.  Higgins  was  the  barkeeper  of  the  defendant  when 
tile  gold  dust,  as  is  claimed,  was  received  into  the  inn,  and 
during  the  subsequent  time  down  to  the  loss.  It  was  argued 
by  the  plaintiff 's  counsel,  that,  as  Higgins  was  the  agent  of  the 
defendant,  the  latter  was  bound  by  his  declarations  touching 
the  sabject  matter  in  controversy.  The  following  questions 
were  put  to  the  witness  Dexter :  "  State  what  you  heard  Hig- 
^^  gins  the  barkeeper  say  with  regard  to  any  money  or  gold  dust 
*'  received  from  Mateer ;"  and  "  State  what  Higgins  said  at  the 
^^  time  about  the  robbery.''  These  questions  or  directions,  the 
court,  after  objection  by  the  defendant,  permitted  to  be  answered. 
It  is  asserted  that  the  testimony  given  in  reply  to  these  direc- 
tions,  was  admissible  as  a  part  of  the  res  gestee.  At  the  same 
time  it  is  conceded  that  the  declarations  of  Higgins,  thus  proved, 
were  not  made  at  the  time  of  the  delivery  of  the  gold  dust  by 
the  plaintiff  and  the  receipt  of  it  by  the  defendant.  Thus  the 
question  is  presented,  whether  the  declarations  of  an  agent  or 
servant  made  to  a  third  person  conceming  a  deposite  of  which 
he  has  charge  for  his  principal,  at  any  time  during  the  continu- 
anee  of  such  charge,  are  competent  evidence  against  the  prin- 
cipal. 

Greestleaf,  (1  Lawof  Ee.  126,)  says  that  ^^  where  the  acts  of 
^^  the  agent  will  bind  the  principal,  there  his  representations, 
^^  declarations,  and  admissions,  respecting  the  subject-matter, 
^^  will,  also,  bind  him,  if  made  at  the  same  time,,  and  constitut- 
^^  ing  a  part  of  the  Tes  gestee.  They  are  of  the  nature  of  original 
^<  evidence,  and  not  of  hearsay ;  the  representation  or  statement 
'^  of  the  agent,  in  such  cases  being  the  ultímate  fact  to  be  proved, 
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*^  and  not  an  admission  of  Bome  otLer  fact.  But  it  miist  be 
^*  remetnbered,  that  the  admission  of  the  agent  cannot  always 
"  be  assiiuilated  to  the  admission  of  the  principal.  The  party's 
"  own  admission,  whenever  made,  may  be  given  in  evidence 
^^  against  him ;  bnt  the  admission  or  declaration  of  his  agent 
^^  biuds  him  oiily  when  it  is  made  during  the  continnanee  of  the 
^'  agencj,  in  regard  to  a  transaction  then  depending,  et  dum 
^^/ervet  qpus,  It  is  because  it  is  a  verbal  act  and  part  of  the 
"  res  gestee^  that  it  is  admissible  at  all ;  and  therefore  it  is  not 
^^  necessary  to  caU  the  agent  himself  to  prove  it ;  but  wherever 
^^  what  he  did,  is  admissible  in  evidence,  there  it  is  competent 
"  to  prove  what  he  said  about  the  act  while  he  was  doing  it." 
As  to  any  other  facts,  in  the  knowledge  of  the  agent,  he  must 
be  called  to  testify,  like  any  other  witness.    {Id,  134.) 

Were  the  declarations  of  ELiggins  a  part  of  the  res  gestWj  ac- 
cording  to  the  above  rules  ?  We  think  not.  There  was  no  act 
done  by  him,  in  his  character  pf  agent,  at  the  time  of  making 
them,  which  wonld  have  been  admissible  evidence  against  the 
defendant,  and  which  such  declarations  were  calculated  to 
qualify  or  explain.  They  were  not  made  at  the  time  he  received 
the  deposite  ;  had  they  been  then  made,  they  wonld,  perhaps, 
have  been  competent.  They  were  made  when  Higgins  tookthe 
bundle  out  of  the  closet  to  exhibít  it  to  a  stranger.  This  was 
not  done  by  him  in  the  discharge  of  his  duties  as  agent,  and  the 
declarations  accompanying  that  act  were  but  hearsay.  It  is  im- 
possible  to  tell  what  weight  this  improper  evidence  had  on  the 
mind  of  the  conrt,  in  forming  its  judgment.  We  cannot 
clearly  see  that  it  had  no  effect,  and,  consequently,  a  new  trial 
mnst  be  granted. 

As  the  cause  is  to  be  re-tried,  it  is  proper  that  we  should  ex- 
press  our  views  in  relation  to  the  other  points  in  the  ca$e.  The 
defendant  insists  that  he  is  not  liable  in  consequent  of  certain 
rules,  adopted  by  him  for  the  government  of  his  house,  and  a 
copy  of  which  he  kept  posted  up  in  his  bar-room.  The  llth  of 
these  rules  was  as  foUows  : — "  The  proprietor  will  not  be  ao- 
^'  countable  for  any  boxes,  bundles,  bags,  trunks,  chests, 
^*  clothing,  specie,  gold  dust,  buUion,  or  any  other  articles  or 
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*^  material  whateyer,  unlees  delivered  to  bis  especial  care,  and 
*'  a  receipt  given  for  the  same.'* 

It  íb  unnecessary  to  determine  whether  an  inkeeper,  anj  more 
tban  a  common  carrier,  can  limit  bis  legal  responsibility  bj 
notice,  or,  if  be  can,  whether  it  is  not  essential  that  actual 
knowledge  of  tbe  notice  ebould  be  brougbt  borne  to  bis  giiest ; 
inasmucb  as  we  tbink  that  the  reqnirement  of  the  notice  in  tbis 
case  was,  so  far  as  tbe  plaintiff  bad  any  tbing  to  do,  complied 
witb.  The  deliverj  of  tbe  bandle  to  the  barkeeper  and  agent 
of  tbe  proprietor,  was  a  delivery  to  the  "  especial  care"  of  tbe 
proprietor,  witbin  the  meaning  of  bis  regnlation ;  and  the  plain- 
tiff ougbt  not  to  snffer  from  tbe  neglect  of  tbe  barkeeper  to  give 
a  receipt. 

The  remaining  qnestions  relate  to  tbe  general  principies  on 
wbich  tbe  liabilitj  of  innkeepers  is  based.  It  is  claimed  by  tbe 
defendant  that  bis  bouse  was  bui^larionsly  entered,  the  bar- 
keeper overeóme  by  forcé,  and  .the  property  camed  off  by 
robbers ;  and  that  tbese  circumstances  exonérate  bim  from  lia- 
bility.  The  qnestion^  tben,  is,  whether  robbery  from  without, 
or  burglary,  will  excuse  aninnkeeperfortbe  loss  of  the  goods  of 
bis  gnest ;  and  tbe  answer  to  it  does  not  appear  to  be  settled  by 
tbe  autborities. 

Cbancellor  Eent,  (2  Conim.  691,)  says  that  innkeepers  are  re- 
sponsible  to  as  strict  and  severe  an  extent  as  common  carriers, 
wbile,  in  another  place,  (id,  598.)  be  limits  tbeir  responsibility 
to  losses  occasioned  otberwise  tban  by  inevitable  casualty,  or 
by  superior  forcé,  as  robbery.  Jndge  Story,  in  bis  work  on 
bailments,  (fiec.  472,)  says,  that  innkeepers  are  not  responsible 
to  tbe  same  extent  as  common  carriers ;  that  tbe  loss  of  tbe 
goods  of  a  guest,  wbile  at  an  inn,  will  be  presnmptive  evidence 
of  negligence  on  tbe  part  of  tbe  innkeeper  or  of  bis  domestics; 
bnt  that  he  niay,  if  be  can,  repel  tbis  presuniption,  by  showing, 
that  there  has  been  no  negligence  wbatever,  or  that  the  loss  is 
attributable  to  tbe  personal  negligence  of  tbe  gnest  himself;  or 
that  it  has  been  occasioned  by  inevitable  casualty  or  by  superior 
forcé.  Tbus,  he  continúes,  althougb  a  common  carrier  is  liable 
for  all  losses  occasioned  by  an  armed  mob,  (not  being  publio 
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enemies,)  an  innkeeperis  not,  (a«  it  shouldseem^)  liable  for  sach 
a  loBS.  Keither  Í6  he  liable,  {iú  shaiUd  seem^)  for  a  loes  by  rob- 
bery  and  burglary  by  perBons  from  without  the  inn.  It  will  be 
observed  that  the  commentator  advaQces  this  latter  doctrine 
with  Bome  degree  of  hesitation  and  doubt,  and  in  langaage 
which  implies  that  he  did  not  himself  consider  it  as  settled. 
Sir  William  Jones,  in  his  essay  on  bailments,  {p.  94,)  says,  it 
has  long  been  holden  that  an  innkeeper  is  bound  to  restitution, 
if  the  tninks  or  pareéis  of  his  gnests,  committed  to  him  either 
personally  or  through  his  agents,  be  damaged  in  his  inn,  or 
stolen  out  of  it  by  any  person  "whatever ;  and  yet,  he  says, 
{p.  96,)  that  it  is  competent  for  the  innholder  to  repel  the 
presumption  of  his  knavery  or  default,  by  proving  that  he  took 
ordinary  care,  or  that  the  forcé  which  occasioned  the  loes  or 
damage  was  truly  irresistible. 

It  thus  appears,  that,  while  Jadge  Story  leaves  the  point  nnder 
consideration  at  loóse  ends,  the  two  other  distingnished  com- 
mentators  above  cited  are  still  more  uncertain,  as  neither  of 
them  apparently  agrees  with  himself ;  aúd  from  their  oppoeing 
rules,  it  is  difficult  to  determine  to  which  side  of  the  question 
they  intended  to  adhere.  The  contradiction  found  in  the 
writings  of  commentators,  as  wcll  as  the  diversity  which  existe 
in  the  decisions  on  which  their  varions  statements  are  rested, 
seem  to  have  sprung  out  of  a  departure  from  the  principies  on 
which  the  extraordinary  liability  of  innkeepers  and  common 
carriers  is  based,  and  from  what  appears  to  be  an  erroneous 
construction  put  upon  the  doctrine  laid  down  by  Lord  Coke  in 
CoLy^a  case^  (8  Hep.  82.)  Thus  Judge  Story  and  Chancellor 
Eent,  in  support  of  the  position  that  an  innkeeper  is  not  liable 
for  a  loss  of  the  goods  of  his  gnest  occasioned  by  robbery  and 
burglary,  rely  in  part,  at  least,  on  the  authority  of  Caly¿%  caae^ 
while  Sir  William  Jones  cites  no  authority  whatever  in  support 
of  the  strange  proposition  that  the  innholder  may  escape  from 
responsibility  by  proving  that  he  took  of'dinary  care  of  the 
goods  of  his  guest.  Following  in  the  track  of  the  same  de- 
parture from  principie,  in  which  commentators  have  wandered, 
are  several  decisions  of  recent  date.    Such  are  Bnrges^  v.  CU- 


SAN  FRANCISCO,  DECEMBER,  1860.  227 

Mateer  v,  Brown. 

ments^  (4  Jí.  <&  Selw.  306 ;)  and  Dawaon  v.  Chamney^  (6 
Adólph.  <Ss  EU,  N.  B.  164.)  The  tenor  of  Cályé^s  eaae^  how- 
ever,  sanctions  no  such  doctrine,  althongh  the  particnlarpassage 
in  it,  by  which  the  lax  rule  of  the  responsibilitj  of  innkeepers 
is  Bought  to  be  Bustained,  appears,  at  first  sight,  to  be  somewhat 
nneertain.  It  is  there  laid  down,  that  the  innholder  shall  not 
be  charged,  nnlesa  there  be  a  default  in  hiin  or  his  servante,  in 
the  wéll  and  safe  Iceeping  and  custody  of  the  gnest's  goods  and 
chattels  within  his  common  inn  ;  for  the  innkeeper  is  bonnd  in 
law  to  keep  them  safe,  without  anj  stealing  or  purloining ;  and 
it  is  no  excuse  for  the  innkeeper  to  say,  that  he  delivered  the 
guest  the  key  of  the  chambcr  in  which  he  is  lodged,  and  that 
he  left  the  charober  door  open ;  but  he  ought  to  íeep  tJ^e  good% 
and  chattels  of  his  gi^est  there  in  safety.  But  if  the  gnest's 
servant,  or  he  who  comes  with  him,  or  he  whom  he  desires  to 
be  lodged  with  him,  steals  or  carries  awaj  his  goods,  the  inn- 
keeper shall  not  be  charged ;  for  there  the  fanlt  is  in  the  guest 
to  have  such  companion  or  servant.  So,  also,  if  the  innkeeper 
reqnire  his  guest  to  put  his  goods  in  such  a  chamber  under  lock 
and  key,  and  then  he  will  warrant  them,  otherwise  not,  and  the 
guest  lets  them  lie  in  an  outer  court,  where  they  are  taken 
away,  the  innkeeper  shall  not  be  charged,  for  the  fault  is  in  the 
guest  Lord  üoke  is  here  commentíng  on  the  writ  in  the  Me- 
gister  Breviv/m^  which  recites  that,  by  the  custom  of  the  realm, 
innkeepers  are  obliged  to  keep  the  goods  and  chattels  of  their 
guests,  which  are  within  their  inns,  without  subtraction  or  loss, 
day  and  night,  so  that  no  damage,  in  anymanner^  shall  thereby 
come  to  their  guests,  from  the  default  {jpro  defectv)  of  the  inn- 
keeper or  his  servants. 

The  reasoning  of  Coke  is  simply  this.  The  innkeeper  is 
bound  by  law  to  keep  the  goods  of  his  guest  safely  /  if  he  does 
not  perform  this  obligation,  the  law,  which  imposes  on  him  the 
responsibility,  declares  him  to  be  in  default ;  but  if  the  loss  of 
the  goods  be  ascribable  to  the  fault  of  the  guest,  then  the  inn- 
keeper is  excused,  for  the  words  of  the  writ  2x^from  tlie  defavU 
qf  the  innkeeper  or  his  servants.  He  makes  no  distinction  be- 
tween  losses  occasioned  by  superior  forcé,  by  robbery  by  persons 
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within  tlie  honse  and  pereons  from  without,  by  secret  theft,  or 
by  an  armed  mob.  On  the  other  hand,  be  apparentlj  discoiin- 
tenances  the  distinction ;  for  be  says,  ^^  these  words  aísque  sttb' 
tractione  seu  omtssione^  extend  to  all  moveable  goeds,  although 
of  them  felony  cannot  be  comniitted ;  for  the  words  are  not 
abeqiíe felónica  captione^  &c.,  bnt  ahsque  subtractione^  &c.  It 
strikes  as  forcibly  that  the  uncertainty  and  confusión  which 
have  been  thrown  over  this  branch  of  the  law  have  arisen  from 
confounding  the  word  defectu  in  the  writ,  and  the  word  defanlt 
nsed  by  Lord  Coke  as  its  translation,  with  the  term  negligence ; 
an  error  into  which  Judge  Story  himself  seems  to  haré  fallen. 
{Story  on  Bailments^  seo.  470.)  The  question  of  negligence 
does  not,  acccording  to  the  language  of  the  writ  in  the  Register 
Bremum  or  the  Cornmentary  of  Coke,  constitnte  a  snbject  for 
discuesion  in  ascertaining  the  responsíbility  of  innkeepers,  any 
more  than  it  does  in  ascertaining  that  of  common  carriers.  The 
law  reqnires  of  the  former  to  keep  the  goods  safcly,  as  it  does  of 
the  latter  to  carry  them  safely,  and  in  case  either  fails,  from 
any  cause,  to  comply  with  this  legal  obligation,  the  law  pro- 
nounces  him  in  default,  unless  the  loss  be  occasioned  through 
the  fault  of  the  owner  of  the  goods,  or  by  the  act  of  God,  or  by 
the  public  enemies.  It  seems,  therefore,  that  the  dictum  of  Mr. 
Justice  Bayley  in  Ilichmond  v.  Smith^  (8  Bam^  and  Crees,  9,) 
is  a  coucise  and  accurate  summary  of  the  doctrine  of  Calye's 
case.  "  It  appears  to  me,"  he  says,  "  that  the  innkeeper's  liabil- 
"  ity  very  closely  resembles  that  of  a  carrier.  He  is  prima 
^^facie  liable  for  any  loss  not  occasioned  by  the  act  of  God  or 
"  the  king's  enemies;  although  he  may  be  exonerated  where 
"  the  guest  chooses  to  have  his  goods  under  bis  own  care." 
And  although  that  dictum  has  been  overtumed  in  England  by 
the  subsequent  decisión  in  Daweon  v.  Chamney^  (5  Adolph.  <& 
MI.  N.  i?.  164,)  we  think  the  dictum  right,  and  the  decisión 
wrong.  Stephen,  in  bis  Commentaries,  (2  Gomm.  133,)  says  that 
an  innkeeper  is  responsible  for  the  goods  and  chattels  brought 
by  any  traveller  to  his  inn,  in  the  capacity  of  guest  there,  in 
every  case  where  they  are  lost,  damagcd,  stolen,  or  taken  by 
rctbery^  except  where  they  are  stolen  by  the  traveller's  own 
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servant  or  companion,  or  from  bis  own  person,  or  from  a  room 

which  he  occupied  a8  a  mere  gueet,  or  entirelj  throngh  Lis  own 

gro68  negligence;  and  Mr.  Chitty,  in  a  note  to  Blackstone^s 

Commentaries,  (1  Comm.  430,  note  22.)  declares  it  to  be  long 

established  law,  that  tbe  innkeeper  is  bound  to  restitution,  if 

the  giiest  18  róbbed  in  bis  boiise  ly  any  person  whatever;  uní  esa 

it  sbould  appear  tbat  he  was  robbed  under  circumstances  like 

those  whicb,  as  above  seen,  constitute  admitted  exceptions.    In 

the  recent  case  of  Masón  v.  Thompson^  (9  Pich.  280,  284,)  it 

has  been  laid  down  in  Massachnsetts,  that  innkeepers,  as  well 

as  coinmon  carriers,  are  regarded  as  insurera  oí  the  property 

comniitted  to  their  care,  and  are  bound  to  make  restitution  for 

anj  injury  or  loss,  not  caused  bj  tbe  act  of  God,  or  the  common 

enemy,  or  the  neglect  or  fault  of  the  owner  of  the  property. 

And  in  OrinneU  v.  CooJc^  (3  HiU^  488,)  Mr.  Justice  Bronson 

States  the  rule  in  the  following  words:  ^^The  innkeeper  is  bound 

^^  to  receive  and  entertain  travellers,  and  is  answerable  for  the 

^^  goods  of  the  guest,  although  thej  maj  be  stolen  or  otherwise 

^^  lost  wühout  any  fauU  on  his  part    Like  a  common  carrier, 

^^  he  is  an  insurer  of  the  propertj,  and  nothing  but  the  act  of 

^'  God  or  public  enemies  will  excuse  a  loss."    It  thus  appears 

that  some  courts  as  well  as  commentators  are,  at  length,  re- 

tuming  to  the  sound  and  healthy  principie  of  the  common  law, 

which  places  the  liability  of  innkeepers  and  carriers  on  the 

same  ground.   And  why  sbould  there  be  any  distinction  ?   '^  Eig- 

^^  orous  as  the  law  in  relation  to  innkeepers  may  seem,"  says  Sir 

William  Jones,  {Baüme7its^  95,  96,)  "  and  hard  as  it  may  ac- 

'^  tually  be  in  one  or  two  particular  instances,  it  is  founded  on 

"  the  great  principie  of  public  utility,  to  which  all  prívate  con- 

"  siderations  ought  to  yield ;  for,  travellers,  who  mnst  be  nu- 

"  merous  in  a  rich  and  commercial  country,  are  obliged  to  rely 

^'  almost  implicitly  on  the  good  faith  of  innholders,  whose  edu- 

^'  catión  and  moráis  are  usually  none  of  the  best,  and  who  might 

^^  have  frequent  opportunities  of  associating  with  ruffians  or 

^'  pilferers,  while  the  injured  guest  could  seldom  or  never  ob- 

"  tain  legal  proof  of  such  combinations,  or  even  of  their  neg- 

"ligence,  if  no  actual  fraud  had  been  committed  by  them.'' 
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Kow,  these  are  the  very  reasons  asBÍgned  bj  tbe  law  for  tbe  ex- 
traordinary  responsibilitj  impoeed  on  cominon  carriers;  and, 
tbe  reasons  for  tbe  rule  being  tbe  same  in  botb  cases,  tbere  is, 
in  principie,  no  proprietj  in  making  a  distinction.  We  tbink 
tbat  an  innkeeper  is  bound  to  keep  tbe  property  of  bis  gaest 
safe  from  burglars  and  robbers  witbont,  as  well  as  from  tbieves 
vitbin,  bis  bouse. 

One  point  fnrtber  remains  to  be  considered.  It  appears  from 
tbe  testimonj,  tbat  tbe  bundle,  wbicb  is  claimed  to  bave  con- 
tained  tbe  gold  dost,  was  not  taken  to  tbe  defendaut's  inn  until 
several  days  after  tbe  plaintiff  became  bis  gaest.  As,  in  order 
to  entitle  tbe  plaintiff  to  recover,  it  is  necessary  for  bim  to  ee- 
tablisb  bis  cbaracter  of  guest  in  tbe  inn  of  tbe  defendant,  so  also 
it  is  equallj  necessary  that  it  sbould  appear  tbat  bis  goods  were 
taken  tbere  in  tbe  capacity  of  guest.  (2  StepheTCs  Comm,  183.) 
The  liability  of  tbe  innkeeper  results  from  tbe  relation  of  gaest 
in  which  the  traveller  stands  to  bim,  and  extends  only  to  tbose 
tbings  wbicb  properly  pertain  to  bim  in  tbat  relation.  (Calye^s 
case  above  cited.)  It  does  not  necessarily  follow  tbat  tbe  stiict 
responsibility  can  be  imposed  on  an  innkeeper  for  all  property, 
wbicb  bis  guest  may  cboose  to  bring  into  tbe  inn,  after  be  bas 
been  received  t?ifra  hoepitium/  or  tbat  tbe  latter  may  make 
tbe  former  a  compulsory  depositary  of  any  amount  of  goods  or 
treasure,  wbicb,  during  bis  sojourn  in  tbe  inn,  be  may  desire  to 
keep  secare.  The  innkeeper  is  bound  by  law  to  receive  tbe 
traveller  and  bis  goóds,  and,  for  a  refusal,  in  case  be  bas  suffi- 
cient  accommodations  for  bim,  be  is  liable  not  only  to  an  action 
on  tbe  case  for  tbe  prívate  damage,  but  to  indictment  for  tbe 
public  wrong.  (3  Blackstone^a  Comm.  164;  á  Stephen^s  Comm. 
296,  note  n)  Inns  are  institutod  for  passengers  and  wayfaring 
men ;  and  tbe  keepers  tbereof  can  be  beld  to  tbe  stríct  legal 
liability  only  for  sucb  goods  as  are  brougbt  into  tbeir  inns  by 
travellers  in  tbe  cbaracter  of  gaest«.  It  would  be  too  great  a 
responsibility  if  tbat  liability  could  be  extended  so  as  to  cover 
any  conceivable  amount  of  money  or  gold  dust,  wbicb  the  trav- 
eller, after  be  has  become  a  guest,  might  be  disposed  to  tbrust 
into  the  custody  of  bis  bost,  and  thus  compel  bim  to  become  tbe 
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insnrer  of  its  safety.  We  think,  in  this  case,  it  Í8  a  question 
which  the  juiy  should  decide,  whether  the  bundle  was  taken  to 
tbe  inn  of  the  defendant  by  tbe  plaintiff  in  bis  cbaracter  of 
guest,  in  whicb  event  the  defendant's  liability  would  cover  all 
losses,  or  whether,  after  tbe  plaintiff  became  a  gaest  with  the 
defendant,  it  was  deposited  there  in  the  nature  of  an  ordinary 
bailment,  in  which  case  the  defendant  would  be  bound  to  ex- 
ercise  no  more,  at  the  farthest,  than  ordinarj  diligence,  and 
wonld  be  answerable,  certainly,  for  nothing  more  than  ordinary 
neglect. 

Kew  trial  granted,  costs  to  abide  the  event. 


Mateer  vs.  Brown. 


This  court  retaitis  contnl  of  a  cause  onappeal,  until  the  remiuüur  is  filed  with  the  -^ 

court  below.     /  C^t/CáUt^  ^\s^  4^J^ 
The  case  of  Orogan  ¿r  I^^^  v-  RuckU,  (ante^  p.  193,)  affirmed. 
Where  a  jadgment  is  founded  in  part  on  inconopetent  evidence,  it  will  be  revened  oa 

appeal,  unless  it  can  be  clearly  seen  that  the  improper  evidence  could  have  had 

no  influence  on  the  miiids  of  the  jury. 

Tecis  was  a  re-hearing  of  the  case  of  Mateer  y.  Brown^  {ante^ 
2>.  221.) 

Calhoun  Benham^  for  plaintiff. 

Mr.  Parhurt^  for  defendant. 

By  the  Court^  Benneti,  J.  A  re-hearing  having  been  grant- 
ed  in  this  case,  it  has  been  a  second  time  argued.  It  is  object- 
ed  that  the  conrt  has  not  the  power  to  review  its  former  jadg- 
ment. The  remiuüur  not  having  been  sent  to,  ñor  fíled  with, 
the  conrt  below,  we  still  have  control  over  the  canse.  {See 
Orogan  <&  Lent  v.  BucJcle,  ante^p,  193,  and  caaes  there  cited.) 

The  counsel  for  the  plaintiff  asios  ns  to  modify  onr  former 
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judgrnent,  and  decide  that  certain  facts  were  preved  at  tbe  trial, 
bj  evidence  independent  of  that  wliich  we  beld  in  oor  former 
decisión  to  be  incompetent  The  determination  whetber  snch 
facts  were  preved  or  not,  was  peculiarlj  within  the  province  of 
tbe  jury,  or  the  district  court  sitting  as  a  jury,  "Wbat  weight 
the  improper  evidence  bad  on  the  miud  of  tbe  district  judge  in 
comiog  to  tbe  conclusión  wbich  be  arrived  at,  we  cannot  deter- 
mine ;  and  wbere  a  judgment  is  founded  in  part  on  incompetent 
evidence,  unless  we  can  clcarly  see  that  it  bad  no  effect,  the 
judgment  is  erroneous.  {Trimble  v.  Thomer^  16  John.  89 ; 
Osgood  V.  Manhattan  Co.  3  Cov).  612.)  Our  former  decisión 
must  stand. 

Ordered  accordingly. 


The  People,  ex  reí.  The  Attobnet  Genebal,  vb.  Naolee. 

The  State  has  the  power  to  require  the  payment  by  forei^ers  of  a  license  fee  for 
the  privilege  of  working  the  gold  mines  in  the  state. 

The  aot  of  the  legislature,  prohibíting  foreigners  from  working  the  gold  mines,  ex- 
cept  on  condition  of  paying  a  certain  sum  each  month  for  the  privilege,  hdd^  not 
to  be  repugnant  to  the  constitution  of  the  United  States,  or  the  constitution  of  this 
State,  or.the  treaties  of  the  United  States  with  foreign  powers. 

Under  the  treaty  of  Querétaro,  all  Mexicans  ^  established"  in  Caüfomia  on  the  30th 
day  of  May,  1848,  and  who  had  not,  on  or  before  the  30th  day  of  May,  1849,  de- 
clared  their  intentions  to  continué  Mexican  citizens,  are  to  be  deemed  American 
citizens. 

The  13th  section  of  the  llth  article  of  the  state  constitution,  which  declares  that 
taxation  sball  be  equal  and  uniform  throaghout  the  state,  applies  only  to  direct 
taxation  upon  property,  and  does  not  prohibit  the  legislature  írom  euacting  license 
laws. 

Appeal  from  tbe  snperior  conrt  of  tbe  city  of  San  Fran- 
cisco. The  proceeding  in  this  case  was  an  information  in  tbe 
nature  of  a  quo  warranto  instituted  by  tbe  attorney  general 
against  the  defendant,  tbe  object  of  whicb  was  simply  to  pro- 
cure the  opinión  of  tbe  court  upon  tbe  constitntionality  of  the 
law  reqniring  foreigners  to  pay  a  license  fee  of  twenty  doUars  a 
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month  for  the  privilege  of  working  the  gold  mines  in  this  state. 
The  oomplaint  alleged  that  the  defendant  had  actcd  as  a  collec- 
tor  of  license  fees  to  foreígn  miners,  and  had  exacted  snms  of 
money  froin  dífferent  individnals,  who  were  foreigners,  for  the 
privilege  of  working  the  gold  mines  of  the  state.  A  demurror 
was  put  in  to  the  complaint,  and  jadgment  was  given  in  the 
superior  court  in  favor  of  the  defendant.  From  this  judgraent 
an  appeal  was  taken.    The  canse  was  argued  in  this  court  bj 

S.  ITeydefifeldty  for  the  attomey  general. 

Wm.  Smith  and  E.  Randólph^  for  defendant. 

JBy  tJie  CovH^  Beniíett,  J.  The  legislatnre,  at  its  last  ses- 
sion,  passed  an  act,  reqniring  foreigners,  in  order  to  entitle  them 
to  the  privilege  of  mining  in  this  state,  to  procure  a  license  for 
that  parpóse,  and  prohibiting  all  foreigners,  who  had  not  such 
license,  from  working  the  mines. 

It  will  be  nnnecessary  to  examino  the  questions  in  relation  to 
the  authoritj  of  the  attomey  general  to  instituto  the  suit,  and 
whether  this  form  of  proceeding  is  aft  appropriate  method  to 
test  the  constitutionality  of  the  statute ;  inasmuch  as  we  have 
to  come  the  conclusión,  that  the  judgment  of  the  superior  court 
should  be  affirmed,  irrespective  of  the  correctness  of  the  respónd- 
enos positions  upon  these  points. 

The  points  on  the  part  of  the  appellant,  which  will  be  con- 
sidered,  are,  that  the  act  of  the  legislatnre  is  in  conflict ;  first, 
with  the  constitution  of  the  United  States ;  secondly,  with 
treaties  of  the  United  States  with  foreígn  nations ;  thirdly,  with 
the  treaty  of  Querétaro  in  particular;  and  fonrthly,  with  the 
bilí  of  rights  and  the  constitution  of  California. 

First.  Does  the  act  in  question  viólate  the  constitution  of  the 

United  States  ?    The  appellant  contends  that  it  is  an  usurpation 

of  the  powers  conferred  upon  Oongress  by  that  instrument. 

Before  proceeding  to  an  examination  of  this  position,  it  is 

deemed  advisable  to  recur  to  a  few  principies  and  rules  of  inter- 

pretation,  which  define  the  Umits  of  the  powers  conferred  upon 
VoL.  L  16 


284  CASES  IN  THB  SÚFREME  CX)UItT. 

The  People  v,  Naglee. 

Congress  by  the  constitution,  and  of  those  whích  the  states  etill 
continne  to  retain.  The  general  government,  thongh  enpreme 
within  its  conetitutional  sphere,  is  jet  limited  in  the  objects  of 
its  jurisdiction,  and  in  the  extent  of  its  authoritj.  So  far  as  the 
constitution  has,  either  expresslj  or  by  necessary  and  unavoid- 
able  implication,  conferred  upon  it  exclusive  powers,  to  that 
extent  state  rights  and  state  authority  are  subordinate ;  but  no 
farther  than  it  can  point  out  its  authority  in  the  constitution, 
does  its  jurisdiction  extend — over  everything  beyond,  state  legis- 
lation  is  supreme.  In  determining  the  bonndaríes  of  apparently 
conflicting  powers  between  the  states  and  the  general  govern- 
ment, the  proper  qnestion  is,  not  so  much  what  has  been,  in 
terms,  reserved  to  the  states,  as  what  has  been,  expressly  or  by 
necessary  implication,  granted  by  the  people  to  the  national 
government ;  for  each  state  possesses  all  the  powers  of  an  inde- 
pendent  and  sovereign  nation,  except  so  far  as  they  have  been 
ceded  away  by  the  constitution.  The  federal  government  is  but 
the  creature  of  the  people  of  the  states,  and,  like  an  agent  ap- 
pointed  for  definite  and  specific  purposes,  must  show  an  expi-ess 
or  necessarily  implied  authority  in  the  charter  of  its  appointment, 
to  give  validity  to  its  acts.  In  order,  therefore,  to  maintain  the 
position,  that  a  state  has  not  the  power  to  do  a  given  act,  which, 
without  a  transgression  of  international  law,  falls  within  the 
scope  of  the  powers  of  any  independent  nation,  it  is  necessary 
to  show  that  such  power  has  been  transferred,  by  the  constitu- 
tion, from  the  state  to  the  federal  government.  These  principies 
are  so  well  settled  and  so  univei^sally  recognized  and  admitted, 
that  it  is  scarcely  necessary  to  cite  authorities  in  support  or  elu- 
cidation  of  them.  But  we  will  refer  to  a  few.  They  were  fore- 
shadowed  by  the  FederdLüt,  {No.  32,  j>.  143,  Ed.  of  1837,) 
even  before  the  adoption  of  the  constitution.  It  was  stated  in 
this,  that  the  state  govemments  would  clearly  retain  all  the 
rights  of  sovereignty  which  they  had  before  the  adoption  of  the 
constitution  of  the  United  States,  and  which  were  not  by  that 
act  eseclicsively  delegated  to  the  United  States.  This  exclusive 
delegation,  or  rather  alienation  of  state  sovereignty,  would 
only  exist  in  three  cases ;  Ist,  where  the  constitution,  in  express 
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terms,  granted  an  exclusive  aathority  to  the  nnion  ;  2d,  where 
ít  granted,  in  one  instance,  an  anthority  to  the  nnion,  and  in 
another,  prohibited  the  states  from  exercising  thelike  autliority ; 
and  3d,  where  it  granted  an  anthority  to  the  unión,  to  which  a 
similar  aathority  in  the  states  would  be  absohitely  and  totally 
contradictory  and  repugnant.    After  the  adoption  of  the  con- 
etittttion,  80  jealous  were  the  states,  lest  their  sovereignty  should 
be  entirely  effaced  by  the  general  language  of  that  instrumenta 
that,  at  the  first  session  of  Congress,  an  amendment  was  pro- 
posed,  which  was  subsequently  ratified  by  the  constitutionat 
nnmber  of  states,  which  declares,  in  explicit  terms,  that  ^^  the 
"  powers  not  delegated  to  the  United  States,  by  the  constitution, 
"  ñor  prohibited  by  it  to  the  states,  are  reserved  to  the  states 
"  respectively,  or  to  the  people."    The  judicial  decisions  of  the 
supreme  court  of  the  United  States,  as  well  as  of  other  courts, 
have  not  essentially  varied  the  contemporaneous  exposition  of 
the  constitution  by  the  high  authority  of  Hamilton.    In  Cálder 
V.  BuU^  (3  Dallas^  386,)  Jndge  Chase  declared  that  the  state 
legislatures  retained  all  the  powers  of  legislation  which  were 
not  expressly  taken  away  by  the  constitution  of  the  United 
States.    In  Sturges  v.  Orowninshield^  (4  Wheaton^  193,)  the 
chief  justice  observed,  that  the  powers  of  the  states  remained,. 
after  the  adoption  of  the  constitution,  what  they  were  before^ 
except  so  far  as  they  had  been  abridged  by  that  instrument  *,. 
and  in  Houston  v.  Moore^  (5  Whea;ton^  48,)  Mr.  Justice  Story^ 
in  the  course  of  the  clear  exposition  of  the  constitution,  which 
he  gaye  in  that  case,  remarked,  that  the  sovereignty  of  a  state, 
in  the  exercise  of  its  legislation,  was  not  to  be  impaired,  unless 
it  was  clear  that  it  had  transcended  its  legitimate  authority ;  and 
that  no  power  ought  to  be  sought,  much  less  to  be  adjudged,  in 
favor  of  the  United  States,  unless  it  was  clearly  within  the 
reach  of  its  constitutional  charter.    "  We  are  not,"  he  adds, 
"  at  liberty  to  add  one  jot  of  power  to  the  national  government 
"  beyond  what  the  people  have  granted  by  the  constitution.'* 
The  same  principie  has  been  recognized  in  various  other  de- 
cisions on  constitutional  questions  by  the  supreme  court  of  the 
United  States.   (2  Crmc\  39T ;  3  Wheatmy  386 ;  2  Peters^ 
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245 ;  16  Peter»,  627,  655, 664 ;  11  Peters,  103, 132 ;  14  Pelers^ 

579  ;  15  Peters^  509.) 

These,  then,  being  the  rulee,  by  wbich  it  is  to  be  determined 
yrhsit  the  powers  of  the  Dational  govenunent  are,  and  what 
powers  still  remain  with  the  states,  it  is  necesearj,  in  the  next 
place,  to  inquire,  how  far  the  states  have  surrendered  the  power 
of  taxation  to  the  general  govemment,  and  to  what  extent  they 
still  retain  that  attríbute  of  independence  and  sovereignty.  "With 
the  exception  of  exports,  imports  and  tonnage,  and  snch  thinga 
as  are  held  bj  the  United  States  govemment,  where  its  rights 
might  be  impaired  if  the  propertj  was  taxed  by  the  states,  it 
seems  to  be  conceded  by  most  American  jurists  that  the  power 
of  taxation  exists  in  the  states  to  the  foll  extent  in  which  it  may 
be  exercised  by  any  sovereign  nation.  In  sapport  of  this  may 
be  seen  the  following  authorities  :  McCulloch  y,  Maryland^  4 
WheaUm^  316,  425 ;  Gihhona  v.  Ogden^  9  WJíeaton^  1 ;  PT(h 
vidence  Bank  v.  Billinga^  4  Petera^  561 ;  Brow7h  v.  Marylandj 
12  Wheaton^  441 ;  2  Story^s  Comm.  on  ConstitiUion^  487 ; 
Zicense  cases^  5  Howard^  588.  The  power  of  taxation,  in  inde- 
pendent  nations,  is  nnrestricted  as  to  things,  and,  with  the  ex- 
ception of  foreign  ambassadors  and  agents,  and  their  retinue,  is 
unlimited  as  to  persons ;  and  is  deemed  a  power  indispensable 
to  their  welfare  and  even  their  existence.  The  several  states 
may,  therefore,  subject  to  the  above  restrictions,  tax  everything 
within  their  territorial  limita,  and  every  person,  whether  citizen 
or  foreigner,  who  resides  nnder  the  protection  of  their  respec- 
tive govemments. 

In  the  cases  of  Norris  v.  The  City  of  Boston^  and  Smiih  v. 
Tumer^  (7  Howard^  283,)  it  was  held  by  the  snpreme  court  of  the 
TJnited  States,  that,  so  long  as  foreigners  emigrating  to  onr 
country  remained  on  board  of  the  ships  in  which  they  were 
"  imported,"  they  were  properly  to  be  considered  as  embraced 
within  that  provisión  of  the  constitution  which  empowers  Con- 
gress  to  regúlate  foreign  commerce,  and  were,  therefore,  exempt 
from  State  taxation.  But  in  those  cases,  it  was  conceded  by  the 
jndges,  as  well  by  those  of  the  majorily  as  of  the  minority,  that 
afler  the  passengers  had  landed  and  become  intermingled  with 
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citizens,  they  were  snbject  to  be  taxed  bj  tbe  state.  In  the  case 
otSmüh  V.  Tum-eTy  abo  ve  cíted,  Mr.  Justice  McLean  observes, 
{p.  405,)  that,  when  merchandise  was  taken  from  the  ship,  and 
became  mingled  with  the  property  of  the  people  of  the  state,  it 
was,  like  other  property,  subject  to  the  local  law,  and  that  the 
same  rule  applied  to  passengers.  And  he  adds,  "  when  they 
"  leave  the  ship  and  mingle  with  the  citizens  of  the  state  they 
"  become  subject  to  its  laws."  Mr.  Justice  Catron,  in  the  same 
case,  {p.  452,)  declares  it  to  be  a  truisin  not  open  to  denial,  that 
the  States  may  tax  all  persons  and  property  within  their  respec- 
tive jurisdictions,  except  in  cases  where  they  are  affirmatively 
prohibited ;  and  he  adds,  "  certainly  the  states  may  tax  their 
"  own  inhabitants  at  discretion,  unless  they  have  surrendered 
"  the  power."  Mr.  Justice  McKinley  impliedly  concedes  the 
same  thing,  for  he  eays,  {p.  455,)  "  that  passengers  can  never  be 
"  subject  to  state  laws  until  they  become  a  portion  of  the  popula- 
"  tion  of  the  state,  temporarily  or  permanently."  These  are  the 
opinions  of  the  judges  who  were  in  the  majority  and  carried  the 
restrictions  upon  the  state  power  of  taxation  to  the  farthest 
verge,  Those  who  were  in  the  rainority  are  even  more  explicit. 
The  Chief  Justice,  in  his  opinión,  says,  {p.  491,)  "  it  is  admitted 
"  that  they,  (passengers  who  were  foreigners,)  are  not  exempt 
"  from  taxation  after  they  are  on  shore."  Mr.  Justice  Daniel 
observed  in  substance,  {p.  501,)  that  a  tax  upon  aperson  placing 
himself  within  the  sphere  of  the  taxing  power,  was  purely  an 
exercise  of  the  great  indefeasible  right  of  taxation,  which  had 
been  expHcitly  said  by  that  court  would  extend  to  every  svbject^ 
but  for  the  restriction  as  to  imports  and  exports  imposed  by  the 
constitution.  The  same  judge  again  says,  {p.  515,)  that  that 
court  had  asserted  the  power  of  taxation,  with  the  single  excep- 
tion  of  taxes  upon  imports,  to  be  the  perfect  and  undiminished 
and  indispensable  power  of  a  sovereign  state.  And  Mr.  Justice 
"Woodbury,  {p.  531,)  declares  it  to  be  conceded,  that  if  the  tax  in 
question  in  those  cases,  as  a  tax,  had  not  been  imposed  till  the 
passenger  reached  the  shore,  the  objection  to  the  validity  of  the 
law  must  fail. 
The  above,  then,  being  the  inherent  power  of  taxation  in 
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everj  indepcndent  commuDitj,  and  this  power  not  having  been 
parted  with  bj  the  people  of  the  states  when  thej  organized  the 
federal  government,  it  conseqnently  extenda  to  all  persone  with- 
in  tbe  territorial  jurisdiction  of  the  reepective  statee,  and 
embraces  foreigners  residing  therein  as  well  as  citizens. 
Tbe  power  being  conceded,  the  limitation  and  extent  thereof 
mnst,  as  to  subject  matter,  persons,  amounts,  and  times  of  paj- 
ment,  rest  in  the  discretion  of  the  govémment  of  each  state ;  and 
if  a  state,  enacting  laws  in  pursuance  of  this  acknowledged 
power,  Bees  fit  to  impose  the  burden  of  taxation  upon  a  portion 
of  tbe  persoDS  within  the  sphere  of  its  jarisdiction,  and  specially 
exempt  others,  its  legislation,  even  though  it  might  be  nneqnal 
and  nnjnst,  would  jet  be  no  infringement  of  tbe  constitution  of 
the  United  States. 

But  it  is  claimed  that  the  act  of  the  legislature  interferes  with 
the  power  of  Oongress  to  make  ru^es  and  regulations  respecting 
the  territory  belonging  to  the  United  States.  We  are  not 
aware  tbat  it  has  ever  been  snpposed  that  individuáis,  living 
upon  the  pqblic  lands  of  the  United  States,  whether  as  naked 
trespassers  or  claiming  under  a  pre-emption  right,  were  exempt 
from  taxation  by  tbe  state.  A  poll>tax  upon  them  for  state  pur- 
poses,  local  taxes  for  highways,  bridges,  and  objects  of  a  like 
nature,  have  never,  we  apprehend,  beeñ  deemed  an  interference 
with  the  power  of  Congress  to  make  rules  and  regulations  re- 
specting tbe  territory  of  the  United  States,  even  in  tbose  states 
where  there  has  been  an  express  provisión  in  the  Act  of  Admis- 
sion,  tbat  the  pnblic  lands  should  remain  exempt  from  taxation 
while  belonging  to  the  United  States,  and  for  a  certain  períod 
after  they  were  sold.  It  can  scarcely  be  doubted  that  our  own 
state  can,  without  any  violation  of  this  clause  in  the  constitution 
— more  especially  as  Congress  has  never  attempted  to  avail  it- 
self  of  tbe  exercise  of  the  powers  conferred  upon  it — ^levy  a  poll- 
tax  to  such  extent  as  it  might  deem  expedient  upon  all  pei'sons 
engaged  in  mining  upon  public  lands,  as  well  as  upon  the  rest 
of  ber  inhabitauts ;  and  if  sbe  might  levy  such  tax  upon  all, 
there  is  notbing  in  the  constitution  of  tbe  United  States,  which 
deprives  ber  of  tbe  power  of  imposing  it  upon  a  part  only.    Al- 
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thongh  the  state  may  not  have  the  power  to  raise  a  revenue  by 
direct  taxation  opon  the  public  lands,  or  to  make  rules  and  re- 
galations  as  to  the  surveying,  leasing,  or  disposing  of  them,  or 
as  to  the  time  or  manner  in  which  mineral  lands  may  be  worked, 
her  power  of  taxation  for  pólice  or  municipal  purposes,  whether 
for  the  benefit  of  local  districts  or  for  the  support  of  the  state 
organization,  mnst  be  co-extensive  with  the  persons  of  all  who 
enjoy  the  protectíon  of  her  govemment,  whether  citizens  or  fo- 
reigners,  whether  occupying  lands  owned  by  themselves,  or 
mining  upon  such  portions  as  have  not  yet  been  severed  frora 
the  national  domain.  To  hold  the  reverse  of  this  would  be  to 
hold,  that  miners  upon  the  public  lañds  might  remain  exempt 
from  taxation,  and  that  theburdens  of  govemment  must  fall  en- 
tirely  upon  the  rest  of  the  community . 

It  does  not  foUow  that  the  act  in  question  can  be  deemed  a 
rule  or  regulation  respecting  the  public  lands,  because  it  may 
affect  them  indirectly,  and  may,  to  a  limited  extent,  opérate  to 
prevent  the  working  of  them,  and  thereby  diminish  the  revenue 
which  might  otherwise  be  derived  from  them  by  the  United 
States.  To  the  general  govemment  is  committed  the  power  to 
regúlate  commerce  with  foreign  nations,  and  among  the  several 
States  ;  and  yet  the  states  constantly  tax  things  connected  with 
foreign  commerce  and  domestic  trade,  and  thereby  aflfect  them 
to  a  considerable  degree.  "  They  tax  the  timber,  cordage,  and 
"  iron,  of  which  the  vessels  for  foreign  trade  are  made ;  tax  their 
^^  cargoes  to  the  owners  as  stock  in  trade ;  tax  the  vessels  as 
"  property,  and  tax  the  owners  and  crew  per  head  for  their 
"  polis."  And  although  taxes  upon  such  objects  should  be  im- 
posed  to  such  an  extent  as  to  injure  commerce  materially,  and 
even  thwart  the  purposes  of  the  general  govemment,  they  would 
still  conflict  with  no  clause  in  the  constitution.  This  was  one 
objection  raised  against  the  license  laws  of  Massachusetts,  Kew 
Hampshire,  and  Bhode  Island,  (5  Sinoard  504,  et  seq.,)  but  the 
supreme  court,  unanimously,  held  that  they  were  constitutional, 
though  they  evidently  tended  to  diminish  importations  of  spiritu- 
ous  liquors,  and  lessen  the  revenue  of  the  general  govemment 
from  that  source.    But  that  being  only  an  incident  to  them,  and 
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not  their  chief  design,  and  the  cbief  desiga  being  within  the 
power  of  tbe  atates,  the  lawa  were  upheld.  So  the  etatute  under 
consideration,  even  though  it  may  iocidentally  affect  the  public 
lands,  tbat  not  being  its  main  object,  ie  usobjectionaUe  on 
that  ground. 

But  again,  conceding  that  the  law  Í8  one  which  prescribes 
ralee  and  regulations  respecting  the  territory  of  the  United 
States,  it  doee  not  necesaarily  foUow  that  it  is  invalid.  Tbe  con- 
Btítution  confers  this  power  npon  Ciongress,  it  is  trae,  but  it  doea 
not  declare  it  to  be  au  exclusive  power.  The  ezercise  of  a  simi- 
lar authority  by  the  states  is  not  expressly  prohibited,  and  is 
not  absolutely  and  totally  contradictory  and  r^pugnant  to  the 
power  of  Congress.  The  case,  consequently,  does  not  fall  with- 
in either  of  the  classes  mentioned  in  the  Federalista  in  which 
the  States  are  saíd  to  be  depríved  of  their  previous  attribates  of 
sovereignty.  Congress  had  neglected,  and,  so  far  as  we  have 
any  authentic  information,  still  neglecte,  to  exercise  the  poweis 
conferred  by  the  danse  under  consideration ;  and,  in  the  ab- 
sence  of  all  legislation  by  C¡ongress,  a  statute  like  the  one  in 
question  can  scarcely  be  considered  as  infringing  upon  this  dor- 
xnant  and  unexecuted  power  of  the  general  government.  Had 
Congress  established  roles  and  regnlations  for  the  mines,  with 
which  this  act  was  in  conflict,  there  would  be  more  plausibility 
in  the  objection  of  the  appellant.  But  the  statute  itself  pro- 
vides  for  its  own  suspensión,  the  moment  Congress  shidl  inter- 
fere.  The  latter  clause  of  the  6th  section  provides,  that  ^^  such 
'^  foreiguers  may  take  out  a  new  license,  at  the  same  rate  per 
"  month,  until  the  govemor  shall  issue  his  proclamation  an- 
^'  nouncing  the  passage  of  a  law  by  Congress,  regulating  the 
^^  mines  of  precious  metáis  in  this  state ;"  and  the  léth  sec- 
tion is  in  the  foUowing  words : — ^^  It  shall  be  the  duty  of  the 
*<  govemor,  so  soon  as  he  shall  have  been  officially  informed  of 
^'  the  passage  of  a  law  by  the  United  States  Congress,  as- 
^^  suming  the  control  of  the  mines  of  the  state,  to  issue  his  pro- 
^^  clamation,  requiringallcollectorsof  licenses  toforeign  minera 
^^  to  stop  the  issuing  of  such  licenses."  There  are  many  grants  of 
power  to  Congress  under  forms  of  expression  like  the  dause  re- 
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speeting  tíie  regulation  of  the  public  lands,  whicb  have  been 
held  uot  to  confer  upoD  tbe  national  govemment  exclusive  aa- 
tbority  of  legislation.  Time,  Congress  is  empowered  to  provide 
for  organizing,  arming,  and  dtsciplining  tbe  militia ;  yet,  in  the 
abdenctí  of  Congressional  legielation  upon  tbe  subject,  the  state 
may  exercise  tbe  same  antboríty.  {Hovston  v.  Moore^  5  Wheat. 
1,  49.)  Congress  has  exclusive  power  to  regúlate  commerce; 
and  yet,  in  Wilson  v.  The  Blü'Ckiird  Bridge  Compomy^  (2  Per- 
ters^  245,)  an  act  of  a  stato  legislature  affecting  commerce  waa 
held  yalid.  In  tbis  case  tbe  Cbief  Justice  observes,  ^'  if  Con- 
^^  gress  bad  passed  any  act  whicb  bore  upon  tbe  case,  any  act 
^^  in  eicechUion  of  the  power  to  regúlate  commerce,  tbe  object 
'^  of  whicb  waa  to  control  state  legislation  over  tbose  small  na- 
^^  vigable  creeks  into  whicb  the  tide  flows,"  &c.,  ^^  we  sbould 
^  feel  much  difiSculty  in  saying  that  a  state  law  coming  in  con- 
^*  fiict  witb  snch  act  wonld  be  valid.  But  Congress  bad  passed 
'^  no  Buch  acf  Congress  has  power  to  establisb  uniform 
bankrupt  laws ;  and  yet,  in  Sturges  v.  Crowninshield^  (4  Wheat. 
122, 192,)  it  was  held  that  a  state  bad  authority  to  pass  a  bank- 
rupt law,  provided  such  law  did  not  impair  tbe  obligation  of 
contracts,  and  provided  there  was  no  act  of  Congress  in  forcé  to 
establisb  a  nnifoinn  system  of  bankruptcy  conflicting  witb  such 
law.  Congress  has  power  to  pi'ovide  for  tbe  punisbment  of  coun- 
terfeiting  tbe  current  coin  of  the  United  States ;  but,  in  JFbx  y. 
The  State  of  Ohio^  (5  Soward,  410,)  it  was  held  that  tbis  pro- 
visión did  not  prevent  a  state  from  passing  a  law  to  punish  tbe 
ofEense  of  circnlating  counterfeit  coin.  Wby,  then,  has  not  this 
state  tbe  power,  in  the  absence  of  all  Congressional  legislation, 
to  pase  a  law  whidí  has  no  greater  infinence  in  regulating  tbe 
public  lands  witbin  tbe  state,  than  tbe  statute  under  considera- 
tion} 

There  can  scarcely  be  a  doubt  that  a  state  law  imposing  a  tax 
upon  tbe  personal  property  of  miners,  such  as  tbeir  tools,  ma- 
cbinery,  provisions,  and  tbe  gold  extracted  from  tbe  earth, 
would  not  amount  to  an  usnrpation,  on  tbe  part  of  tbe  state,  of 
the  constitutional  power  of  Congress  to  make  rules  and  regula- 
tions  respecting  tbe  public  lands ;  and.  it  is  difficult  to  see  how 
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suoh  a  law  would  be  less  exposed  to  comtitational  objectionB 
than  a  statute  imposing  a  poU-tax. 

The  persona  upon  whom  the  statate  of  tliis  state  was  intended 
to  opérate,  do  not  come  within  the  description  of  persona  who 
were  beid  to  be  exempt  from  state  tazation  in  JVbrris  t.  I^ 
Ciby  of  Boston^  and  Smith  v.  Turrier^  (7  Howard^  p.  283.) 
They  are  not  on  shipboard  in  our  harbors,  ñor  transiently  pass- 
ing  throngh  our  territorj.  They  are  confessedly  within  the  ter- 
ritorial jurisdiction  of  the  state,  and  residents,  or,  at  least,  so- 
journers  upon  our  soil ;  and  being  snch,  can  claim  no  exemp- 
tion  under  the  principie  of  those  cases. 

If,  then,  thís  statute  is  to  be  regarded  as  a  tax-law,  we  are  of  the 
opinión  that  it  conflicts  with  noclause  in  the  constitntion  of  the 
United  States.  Persons,  whether  citizens  or  foreigners,  occn- 
pying  mineral  lands  within  the  state,  though  such  lands  form  a 
poition  of  the  public  domain,  are,  in  respect  to  taxation,  whe- 
ther for  the  support  of  the  state  govemment,  or  for  pólice  or  mu- 
nicipal purposes,  subject  to  the  legislative  jurisdiction  of  the 
state.  The  power  existing  as  to  all,  there  is  no  prohibition  in 
the  constitution  of  the  United  States  agaiast  exercising  it  over 
a  part  only,  save  that  section  which  declares  that  the  citizens  of 
each  state  shall  be  entitled  to  all  the  privileges  and  immunities  of 
cith^ns  in  the  several  states.  But  that  section  does  not  affect 
the  present  case,  as  the  act  demands  nothing  from  any  citizen 
of  the  United  States. 

It  being  established,  then,  that  the  state  may  impose  a  tax 
upon  the  persons  of  foreigners  alone,  we  think  that  the  power 
may  be  exercised  in  the  manner  prescribed  by  this  statute.  In 
other  words,  if  a  tax-law  be  constitutional,  a  license  law  mnst 
be  equally  so. 

We  have  thus  far  directed  our  attention  to  the  constitution- 
ality  of  the  statute,  as  tested  by  the  specific  grants  and  prohibi- 
tions  of  power  contained  in  the  constitution  of  the  United 
States,  and  have  spoken  of  the  law  as  one  imposing  a  direct  poli- 
tax  upon  foreigners.  But  we  are  of  the  opinión,  that  it  should 
rather  be  yiewed  in  the  light  of  an  act  prescribing  certain  con- 
ditions,  upon  compliance  with  which,  foreigners  are  to  be  per- 
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mitted  to  reside  in  a  given  locality,  and  purgue  a  particular 
branch  of  business.  It  is,  in  truth,  what  it  pnrports  to  be,  a  li- 
cense  law.  It  was  decided  in  HoVmes  v.  Jennison^  (14  Pet. 
640,)  in  Orove  v.  Slaughter^  (16  Pet.  449,)  and  in  Prigg  v. 
JTie  Commonwealth  of  Pennsylvania^  (16  Pet.  626,)  that  the 
people  of  the  fieveral  states  of  the  ünion  had  reserved  to  them- 
Belyes  the  power  of  expelling  from  their  borders  any  person,  or 
dass  of  persons,  whom  they  might  deem  dangerous  to  their 
peace,  or  likelj  to  produce  a  physical  or  naoral  evil ;  and  al- 
thottgh  the  position  assumed  in  thoee  cases,  that  a  law  of  Con- 
gress  authorizing  the  introduction  of  any  person  or  description 
of  persons  against  the  consent  of  the  state,  would  be  an  usurp- 
ation  of  power,  seems  to  have  been  orerruled  in  Norria  v.  The 
Oity  of  Boston^  and  Smith  v.  Tumer^  yet  these  latter  cases  do 
not,  as  has  already  been  observed,  affect  the  act  of  the  legisla- 
ture  now  under  consideration.  The  ground  taken  by  Mr.  Jus- 
tice  Woodbury  in  the  cases  last  cited  is,  that  eveiy  sovereign 
State  possesses  the  power  to  prescribe  the  conditions  on  which 
aliens  may  enjoy  a  residence  within,  and  the  protection  of,  the 
State.  This  position  is  based  upon  the  practice  of  nations,  and 
of  the  respective  states  as  well  before  as  since  the  formation'of 
the  constitution,  upon  the  anthority  of  writers  on  international 
law,  and  the  decisions  of  the  supreme  conrt  of  the  United  States, 
and  is  supported  by  a  forcé  and  cogency  of  reasoning,  which 
render  it  impregnable.  And  although  he  was  in  the  minority 
in  the  decisión  of  the  court  upon  the  peculiar  facts  of  those  cases, 
that  circumstance,  in  no  wise,  impairs  the  forcé  of  his  argument 
when  applied  to  the  statute,  the  validity  of  which  is  contested 
in  this  case.  If,  therefore,  a  state  may  prescribe  the  conditions 
upon  which  aliens  may  enjoy  a  residence  within  it,  it  may  also 
declare  the  terms  upon  which  they  shall  be  pennitted  to  make 
their  residence  in  any  given  portion  of  its  territory,  and  exer- 
cise  a  particular  employment.  This  is  the  very  thing  which  the 
law  in  question  purports  to  do.  It  requires  foreigners  to  pay  a 
fee  for  permission  to  enjoy  the  protection  of  the  state  govern- 
ment  in  the  mineral  región,  and  in  the  pursuit  of  the  lucrativo 
business  of  mining.    Yiewed  in  this  light,  it  may  be  regarded 
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a8  a  pólice  regulation,  and  tfaerefore  valid  withia  the  principies 
laid  down  in  Milne  v.  New  York,  (11  Peters,  132,)  and  forti- 
fied  by  the  views  of  the  court  in  the  Lieetue  eases^  (5  Bbward^ 
504,)  and  in  the  New  York  and  Boeton  Paseenger  oasesy  (7 
JBaward,  283.) 

Kor  do  we  see  any  great  forcé  in  the  objection,  that 
the  law  Í8  a  license  to  foreigners  to  trespass  on  the  public 
lands.  We  do  not  regard  it  as  such.  The  state  takes  the  case 
prccieely  as  it  finds  it.  It  sees  nnmerous  foreigners  actnally  en- 
gaged  in  mining.  It  looks  to  the  fact  that  the  general  gOFem- 
ment  perinits  them  to  trespass  on  the  public  lands  Twithout  com- 
plaint,  or  any  efíbrt  to  prevent  them  from  so  doing,  and  it  re- 
quires  from  them  the  payment  of  a  fee,  while  so  engaged,  and 
nntil  Clongress  shall  assume  some  control  over  the  matter  itself. 
Instead  of  the  law  being  a  license  to  foreigners  to  trespass  on 
the  public  lands,  it  is  rather  a  restriction  on  the  commission  of 
such  trespasses.  Besides,  the  state  is  not  the  steward,  ñor  boi- 
liff,  of  the  general  govemment,  having  in  charge  the  protection 
or  security  of  the  public  property. 

But  it  is  contended  that  the  act  of  the  legislature  is  in  viola^ 
tion  of  treaties  of  the  United  States  with  foreign  powers.  A 
sufficient  answer  to  this  general  objection  is,  that  the  complaint 
does  not  set  forth  the  nationality  of  any  person  upon  whom  the 
respondent  is  alleged  to  have  exercised  the  functions  of  his 
office.  It  charges  that  he  ^^  has  exacted  the  sum  of  twenty  dol- 
^^  lars  eacb  from  sundry  foreigners  in  the  county  of  San  Francia* 
*'  co  for  Hcenses  to  mine" — ^without  particularizing  whether  such 
foreigners  were  citizens  of  a  nation  with  which  the  United  States 
have  any  treaty  relations.  It  does  not  state  whether  they  were 
Mexicans,  Chilenos,  Englishmen,  Frenchmen,  Sandwich  Island- 
ers,  or  Chinese ;  and  the  court  cannot,  upon  this  demurrer,  de- 
termine whether  any  treaty  has  been  violated  by  the  respond- 
ent. This  difficulty  alone  would,  upon  this  branch  of  the  plain- 
tiff 's  argument,  be  a  serious  objection  to  his  case :  but  inasmuch 
as  it  may  be  more  satisfactory  to  have  the  whole  matter,  so  fax 
as  this  court  is  concerned,  disposed  of  in  all  points  upon  the 
merits,  rather  than  upon  inadvertencies  which  might  be  sup- 
plied  or  corrected  in  a  subsequent  litigation,  we  shall  proceed 
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to  examine  this  position  of  tbe  plaintiff's  counsel.  He  insista 
tbat  tbe  act  is  inralid,  becanse  it  is  opposed  generallj  to  trea* 
ties  of  tbe  United  States  witb  foreign  powers,  and  particularlj 
to  tbe  treatj  of  Querétaro. 

First,  as  to  treaties  generally.  Perbaps  tbe  most  satisfactory 
mode  of  testing  tbe  validitj  of  tbe  law,  nnder  tbis  point,  will 
bte  to  take  tbe  treatj  witb  tbat  power  to  wbose  subjects  as  ex- 
tensive  privileges  are  granted  by  onr  country  as  to  tbose  of  any 
otber  nation.  We  will,  tberefore,  consider  tbe  case  as  if  it  in- 
Yolved  oor  treaty  relations  witb  Great  Britain,  and  nnder  tbe 
snpposition  tbat  a  snbject  of  tbe  Queen  of  Oreat  Britain  was 
tbe  person  from  whom  tbe  snm  of  twenty  dollars  bad  been  ex- 
aoted.  By  tbe  14tb  article  of  tbe  treaty  of  1794,  (known  as 
Jay's  treaty,)  wbicb  was  snbstantially  renewed  by  article  1,  of 
tbe  treaty  of  1815,  tbe  subjects  of  tbe  Eing  of  Great  Britain, 
coming  from  his  raajesty's  territories  in  Enrope,  bad  granted  to 
tbem  liberty  freely  and  secnrely,  and  witbout  bindrance  or  mo- 
lestation,  to  come  witb  tbeir  sbips  and  cargoes,  to  tbe  lands, 
conntries,  cities,  ports,  places  and  rivera  witbin  onr  territories, 
and  enter  tbe  same,  to  resort  tbere,  to  remain  and  reside  tbere, 
witbout  limitation  of  time ;  and  reciprocal  liberty  was  granted 
to  tbe  people  of  tbe  United  States  in  bis  majesty's  Enropean 
territories ;  hit  súbject  (dways^  aa  reapecis  this  article^  to  the 
laws  and  Hatiitm^  of  the  two  oountriea  reapectwely,  By  this 
treaty,  our  inbabitanfs,'wbil8t  in  tbe  Britisb  dominions  were  to 
abide  by  tbe  laws  of  Oreat  Britain  ;  and  tbe  subjects  and  in- 
habitanta  of  tbat  country,  wben  in  onr  territories,  were  to  abide 
by  tbe  laws  of  tbe  United  States  and  by  tbe  lawa  of  tbe  respec- 
tive States  wbere  tbey  migbt  be.  Tbe  only  queation,  tben,  nn- 
der tbis  treaty,  is,  wbetber  tbe  act  of  tbe  legislature  falla  witbin 
tbe  scope  of  tbe  powers  of  a  sovereign  nation,  and,  at  tbe  same 
time,  is  not  included  in  tbe  category  of  powers  granted  by  tbe 
States  to  tbe  general  govemment ;  for,  if  it  falls  witbin  tbe 
former,  and  is  excluded  from  the  latter,  tben  it  is  one  of  tbe 
laws  whicb  tbe  treaty  itself  makea  obligatory  upen  Britisb  sub* 
jecta.  But  we  have  seen  tbat  tbe  power  of  taxation,  and  tbe 
power  of  prescribing  tbe  conditions  upon  wbich  aliens  sball  be 
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permitted  to  reside  in  a  state,  are  attribates  of  a  sovereign  na- 
tioD,  wkich  have  not,  except  in  certain  specifíed  cases,  of  which 
the  present  is  not  one,  been  given  np  to  the  federal  govem- 
ment.  Oar  statate,  tben,  is  one  of  the  laws  or  statates,  to 
which  the  treaty,  by  its  own  terms,  provides  that  the  subjects  of 
Great  Britain  shall  be  subject.  Chief  Jastice  Tanej,  in  speak- 
ing  of  this  treaty  in  NorrU  v.  The  City  of  Boston^  and  Smith  v. 
Tumer,  (7  Sbwardj  472,)  nses  the  foUowing  language :  "  The 
'^  permission  there  mutually  given  to  reside  and  hire  honses  and 
^^  warehonses  and  to  trade  and  traffic,  is  in  express  terms  made 
"  subject  to  the  laws  of  the  two  countries  respectively.  Now 
^'  the  privileges  here  given  within  the  several  states  are  all  regn- 
^^  lated  by  atcUe  lawBy  and  the  reference  to  the  laws  of  this  conn- 
^^  try  necessarily  applies  to  them^  and  subjects  the  foreigner  to 
^^  their  decisión  and  control."  The  act,  then,  is  not  repngnant 
to  that  treaty. 

Bnt  even  if  the  provisions  of  the  statute  did  clash  with  the 
stipulations  of  that,  or  of  any  other  treaty,  the  conclusión  is  not 
deducible  that  the  treaty  must,  therefore,  stand,  and  the  state 
law  give  way.  The  question  in  such  case  would  not  be  solely 
what  is  provided  for  by  the  treaty,  but  whether  the  state 
retained  the  power  to  enact  the  contested  law,  or  had 
given  np  that  power  to  the  general  govemment.  If  the 
state  retains  the  power,  then  the  president  and  senato  cannot 
take  it  away  by  a  treaty.  A  treaty  is  supremo  only  when  it  is 
made  in  pursuance  of  that  authority  which  has  been  conferred 
upon  the  treaty  making  department,  and  in  relation  to  those 
subjects  the  jurisdiction  over  which  has  been  exclusively  en- 
trusted  to  Congress.  When  it  transcends  these  limits,  like  an 
act  of  Congress  which  transcends  the  constitutional  authority  of 
that  body,  it  cannot  supersede  a  state  law  which  enforces  or  ex- 
ercises  any  power  of  the  state  not  granted  away  by  the  consti- 
tution.  To  hold  any  other  doctrine  than  this,  WQuld,  if  canded 
out  into  its  ultímate  and  possible  consequences,  sanctíon  the  su- 
premacy  of  a  treaty  which  should  entírely  exempt  foreigners 
from  taxation  by  the  respective  states,  or  which  should  even  un- 
dertake  to  cede  away  a  part  or  the  whole  of  the  acWowledged 
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territory  of  one  of  the  states  to  a  foreign  nation.  In  the  License 
cases,  (5  Howard^  618,)  Mr.  Justice  Daniels,  speaking  of  the 
provisión  of  the  constitution  in  relation  to  treaties,  holds  the 
foUowing  language :  "  This  provisión  of  the  constitution,  it  is 
^'  to  be  feared,  is  sometimes  expounded  withont  those  qualifica- 
"  tions  which  the  character  of  the  parties  to  this  instrument, 
^^  and  its  adaptation  to  the  pnrposes  for  which  it  was  created,  ne- 
"  cessarily  imply.  Every  power  delegated  to  the  federal  govern- 
"ment  mnst  be  expounded  in  coincidence  with  aperfect  right  in 
^^  the  States  to  all  that  they  have  not  delegated ;  in  coincidence, 
"  too,  with  the  possession  of  every  power  and  right  necessary 
^^  for  their  existence  and  preservation ;  for  it  is  impossible  to  be- 
^^lieve,  that  these  ever  were,  either  in  intention  or  in  fact,  ceded 
^^  to  the  general  govemment.  Laws  of  the  United  States,  in 
*^  order  to  be  binding,  mnst  be  within  the  legitimate  powers 
"  vested  by  the  constitution.  Treaties,  in  order  to  be  valid, 
^^  mnst  be  made  within  the  scope  of  the  same  power,  for  there 
'*  can  be  no  autliority  of  the  United  States^  save  what  is  derived 
'<  mediately  or  immediately,  and  regalarly,  and  legitimately 
^^  from  the  constitution.  A  treaty,  no  more  than  an  ordinary 
"  statute,  can  arbitrarily  cede  away  one  right  of  a  state,  or  of 
^^  any  citizsen  of  a  state."  It  is  not  within  the  scope  of  a  con» 
stitational  treaty  to  interfere  with  the  reserved  powers  of  taxa- 
tion  and  of  control  over  foreigners,  which  we  have  abo  ve  dis- 
cnssed.  iNTo  treaty,  within  our  knowledge,  has  attenipted  to 
do  it ;  and  if  snch  attempt  shonld  be  made,  the  stipnlation 
wonld,  we  apprehend,  be  neither  recognized  ñor  enforced  by 
the  snpreme  tribunal  of  the  nation.  ^^  If,"  says  Chief  Justice 
Taney,  (7  Howard^  466,)  "  the  TJnited  States  have  the  power, 
'^  then  any  legislation  by  the  state  in  conflict  with  a  treaty 
^^  or  act  of  congress  would  be  void.  And  if  the  states 
^'  possess  it,  then  any  act  on  the  subject  by  the  general  govem- 
^'  ment,  in  conflict  with  the  state  law,  would  also  be  void,  and 
^^  this  court  bound  to  disregard  it." 

And  here  let  us  remark  that  the  questions  which  we  have 
been  examining  are  questions  ot  j>ower^  and  not  questions  of 
justice,  or  policy,  or  expediency.    We  hold  that  the  power  of 
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taxation  over  foreignere,  as  well  as  of  determining  the  eonditions 
on  which  they  ehall  be  permitted  to  enjoy  the  protecticm  of  the 
State  in  a  particular  place  or  occupation,  is,  in  the  language  of 
the  supreme  coart  of  the  United  States,  "  perfect  and  nndimin- 
"  ished  and  indispensable,"  and  that  it  cannot  be  taken  awaj  or 
impaired  by  acts  of  Congress  or  treaties  with  foreign  natíons ; 
and  that  the  justice  and  expediency  of  tax  and  license  laws 
mnst,  80  far  as  foreignen  are  concerned  whilst  residing  within 
our  territorial  limits,  be  left  to  the  discretion  of  the  states  re- 
spectively,  to  be  exercised  as  the  wisdom  of  their  legislatnres 
shall  díctate,  subject  only  to  such  restriotions  as  may  be  im- 
posed  by  the  organic  laws  of  the  several  states. 

But  it  is  especially  objected  to  this  statute,  that  it  is  in  con- 
flict  with  the  treaty  between  the  United  States  and  México, 
knowu  as  the  treaty  of  Querétaro.  The  eighth  article  of  that 
treaty  is  in  the  following  words  : 

^^  Mexicana  now  eatablished  in  territories  previonsly  belong- 
'^  ing  to  México,  and  which  remain  for  the  futuro  within  thelimits 
^^  of  the  United  States,  as  defined  by  the  present  treaty,  shall 
"  be  free  to  continué  where  they  now  reside,  or  to  remove  at 
"  any  time  to  the  Mexican  republic,  retaining  the  property 
"  which  they  possess  in  the  said  territories  or  disposing  thoreof, 
"  and  removing  the  proceeds  wherever  they  please,  without 
^^  their  being  subjected,  on  this  account,  to  any  contríbution, 
"  tax,  or  charge  whatever. 

^'  Those  who  shall  prefer  to  remain  in  the  said  territories, 
^^  may  either  retain  the  title  and  rights  of  Mexican  citizens  or 
"  acquire  those  of  citizens  of  the  United  States.  But  they 
^'  shall  be  under  the  obligation  to  make  their  election  within  one 
"  year  from  the  date  of  the  exchange  of  ratifications  of  this 
^^ treaty;  and  those  who  shall  remain  in  the  said  territories 
^'  after  the  expiration  of  that  year,  without  having  declared 
^^  their  intention  to  retain  the  character  of  Mexicana,  shall  be 
^^  coneidered  to  have  elected  to  become  citizens  of  the  United 
"  States. 

"  In  the  said  territories,  property  of  every  kind,  now  belong- 
"ing  to  Mexicans  not  established  there,  shall  be  inviolably 
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"  respected.  The  present  owners,  the  heirs  of  them,  and  all 
*'  Mexicana  who  may  hereafter  acquire  said  property  by  con- 
"  tract,  shall  enjoy  with  respect  to  it,  guaranties  equally  ampie 
"  as  if  the  same  belonged  to  citizens  of  the  United  States." 

The  ninth  article  is  as  follows :  "  The  Mexicans  who,  in  the 
"  territories  aforesaid,  shall  not  preserve  the  character  of  citi- 
*'  zens  of  the  Mexican  republic,  conformably  with  what  is  sti- 
"pulated  in  the  preceding  article,  shall  be  incorporated  into 
*'  the  TJnion  of  the  United  States,  and  be  admitted  at  the  pro- 
*'  per  time  (to  be  judged  of  by  the  Congress  of  the  United 
"  States)  to  the  enjoyment  of  all  the  rights  of  citizens  of  the 
"  United  States,  according  to  the  principies  of  the  consti- 
^^  tution ;  and  in  the  meantime  shall  be  maintained  and  pro- 
"  tected  in  the  free  enjoyment  of  their  liberty  and  property, 
'^  and  secnred  in  the  free  exercise  of  their  religión  without 
**  restriction." 

Now,  the  palpable  objection  to  the  argument  of  the  appel- 
lant's  counsel,  fonnded  npon  any  contrariety  between  the  statute 
and  this  treaty  is,  that  it  does  not  appear  that  the  act  has  ever 
been  enforced  against  any  person  entitled  to  the  beneñt  of  this 
treaty,  or  even  against  any  citizen  of  México.  Bat  we  waive 
this,  and  treat  the  matter  as  if  the  complaint  alleged  the 
Mexican  nationality  of  the  parties  who  claim  to  have  been 
aggrieved. 

The  eighth  and  ninth  articles  of  the  treaty  above  cited  dis- 

tinguish  between  two  classes  of  Mexicans  :  Ist,  those,  who,  at 

the  time  of  the  adoption  of  the  treaty,  were  "  established"  in 

the  territories  ceded  to  the  United  States ;  and  2d,  such  as  were 

"not  established  there,"    bnt  owned  property    within  their 

limits.    For  the  fií'st  class,  provisión  is  made  in  the  first  two 

clanses  of  the  eighth  article  and  in  the  ninth  article ;  and  the 

rights  of  the  second  class  are  defíned  in  the  last  clause  of  the 

eighth  article.    It  is  not  pretended  that  the  statute  conflicts,  in 

any  respect,  with  this  last  clause,  and  we  may,  therefore,  dis- 

miss  the  description  of  persons  therein  mentioned  from  further 

consideration. 

The  question  then  recurs  npon  the  construction  of  the  ninth 
VoL.  I.  17 
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article  and  the  first  two  claoses  of  the  eiglxth ;  and  it  will  be 
noticed  that  the  Mexicans  described  therein  as  "  establíshed" 
in  the  ceded  territories  are  of  two  descriptions ;  Ist,  tbose,  who 
ehould  be  free  to  remove  at  any  time  to  the  Mexican  repnblic ; 
and  2d,  snch  as  shonld  choose  to  remain  where  thej  then  re- 
sided.  And  here  again  there  is  no  pretense  that  the  rights  of 
those  Mexicans,  who  have  chosen  to  remove,  have  in  any  way 
been  infringod.  It  is  then  only  the  second  description  of  per- 
sona last  mentioned,  in  relation  to  whom  there  can  be  any  con- 
fiict  between  the  statnte  and  the  treaty.  It  mnst  still  further 
be  observed,  that  even  this  class  is  again  distingaished  in  the 
treaty  into,  Ist ;  those  who  shonld  retain  the  title  and  rights  of 
Mexican  citizens ;  and  2d,  those  who  shonld  acqnire  the  title 
and  rights  of  citizens  of  the  United  States.  But  here  again 
the  appellant  did  not,  and  could  not,  claim  that  the  privileges 
of  the  last  mentioned  first  class,  secured  by  the  treaty,  had  been 
in  any  way  prejudiced, 

Having  thns  eliminated  the  case  of  all  these  descriptions  of 
persons  provided  for  by  the  treaty,  but  whose  treaty  rights 
neither  are,  ñor  were  daimed  to  be  affected  by  the  statnte,  we 
are  brought,  finally,  to  the  consideration  of  the  real  objection 
nrged  by  the  appellant. 

This  objection  is  fonnded  solely  upon  the  ninth  article  of  the 
treaty.  It  will  be  observed  that  this  article  speaks  of  such 
Mexicans  only  as  shonld  not  preserve  the  character  of  Mexican 
citizens  ;  that  is,  of  such  as,  conformably  with  the  stipulations 
of  the  second  clause  of  the  eighth  article,  shonld  prefer  to  ac- 
qnire the  title  and  rights  of  American  citizens.  Who  are  they  ? 
The  same  clause  last  referred  to,  declares  that  all  Mexicans,  re- 
maining  in  the  said  territories,  shonld  make  their  election, 
within  one  year  from  the  date  of  the  exchange  of  ratifícations 
of  the  treaty,  whether  they  would  retain  the  character  of 
Mexican  citizens,  or  acquire  that  of  citizens  of  the  United 
States ;  and  that  all  those  who  remained  in  snch  territories, 
after  the  expiration  of  that  year,  wiihout  having  dedared  their 
intention  to  remain  Mexican  citizens^  shonld  be  considered  as 
having  elected  to  become  citizens  of  the   United  States.    The 
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exchange  of  ratifications  of  the  treaty  took  place  at  Qaerétaro 
OH  the  30th  daj  of  May,  1848  ;  and,  conseqaently,  all  '^  estab- 
"  lished"  Mexicana  who  had  not,  on  or  before  the  30th  day  of 
Maj,  1849,  declared  their  intention  still  to  continué  Mexican 
cítizens,  have  elected  to  become  Ameñcan  citizens.  Tbose  who 
have  declared  snch  intention,  if  there  be  anj,  still  remain  aliena 
and  foreigners,  and  as  such  are  subject  to  the  same  restrictions 
bj  Btate  authority  as  the  subjects  or  citizens  of  anj  other 
foreign  conntrj.  Those  who  have  not  declared  such  intention, 
are  entitled  to  the  privilegea  stipnlated  hj  the  ninth  article. 
But  this  dass  is  speciallj  exceptad  from  the  operation  of  the 
law  in  question  bj  the  first  section  of  the  act  itself.  Although 
the  language  of  this  section  is  not  so  closelj  in  nnison  with  the 
peculiar  phraseology  of  the  treatj  as  it  inight  be,  yet  no  one 
can  doubt  that,  under  a  fair  interpretation  of  it,  all  that  class  of 
persons  designated  in  the  ninth  article  of  the  treaty,  were  in- 
tended  by  the  legislature  to  be,  and  in  reality  are,  excepted 
from  the  operation  of  the  act.  This  being  so,  the  objection  that 
the  statute  conflicts  with  this  article  of  the  treaty  must  fail. 

We  have  thus  far  considered  the  act  of  the  legislature,  in  re- 
ference  to  the  coüstitution  of  the  United  States,  and  treatios 
with  foreign  powers  generally,  and  the  treaty  of  Querétaro  in 
particular.  We  now  proceed  to  test  it  by  the  constitution  of 
our  own  state. 

The  appellant  contends  that  the  act  is  void  under  the  seven- 
teenth  section  of  the  first  article  of  the  constitution,  wliich  is  as 
foUows  :  "  Foreigners  who  are,  or  who  may  hereafter  become, 
^^  honajide  residents  of  this  state,  shall  enjoy  the  same  rights  in 
"  respect  to  tho  possession,  enjoyment,  and  inheritance  of  pro- 
"  perty,  as  nativo  bom  citizens."  Here  again  the  ground  upon 
which  an  argument  against  the  statute  coidd  be  based  appears 
to  be  wanting.  The  complaint  does  not  charge  that  the  foreign- 
ers, from  whom  the  respondent  has  exacted  the  license  fees, 
had  become  or  were  Jxma  fide  residents  of  this  state  ¡  and,  al- 
though foreigners,  unless  they  were^t^^?^  residents,  neither  they, 
ñor  the  attomey  general  on  their  behalf,  can  avail  themselves 
of  this  clause  of  the  constitution.    Again,  it  is  not  alleged  that 
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they  had  any  property,  in  the  posBession,  enjoyment,  or  inherí- 
tance  of  which  they  were  molested.  On  the  contrary,  the  bur- 
den  of  the  appellant'g  argument  is,  that  they  have  been  pre- 
vented,  by  ihie  act,  from  arailing  themselves  of  the  wealth  of 
the  pnblic  mineral  lands  of  the  United  States.  It  is  difficnlt  to 
perceive  how  they  conld  have  any  property  in  these  lands  to 
enjoy,  possess,  or  inherit;  and  nnless  they  had,  this  section  of 
the  state  constitution  conld  not  apply. 

There  is  more  plausibility  in  the  objection,  which  is  fonnded 
npon  the  thirteenth  section  of  the  eleventh  article  of  the  state 
constitution,  which  is  in  the  following  words  :  "  Taxation  shall 
"  be  eqnal  and  uniform  thronghout  the  state.  AU  property  in 
"  this  state  shall  be  taxed  in  proportion  to  its  valué,  to  be  ascer- 
"  tained  as  directed  by  law ;  but  assessors  and  collectore  of 
"  town,  county,  and  stat«  taxes,  shall  be  elected  by  the  qnalified 
"  electors  of  the  district,  county,  or  town,  in  which  the  property 
"  taxed  for  state,  county,  or  town  purposes  is  situated." 

Now,  it  will  be  noticed  that,  although  the  first  clause  of  this 
section  speaks  of  taxation  in  a  general  and  unliraited  sense,  yet 
the  subsequent  clause  refers  only  to  direct  taxation  upon  jprop- 
erty,    It  requires  all  property  to  be  taxed  in  proportion  to  its 
valué.    It  says  that  assessors  and  collectors  shall  be  elected  by 
the  electors  of  the  district,  &c,  in  which  the  properiy  taxed  is 
situated.    We  are  of  the  opinión,  that  the  first  clause,  when  taken 
in  connection  with  the  latter,  should  be  construed  as  limited  to 
direct  taxation  upon  property.    And  we  are  further  inclined  to 
the  opinión  that,  in  addition  to  this  qualification,  the  section 
iinder  review  must  be  subjected  to  still  greater  restrictions  and 
limitations.     Our  constitution  was  framed  by  intelligent  and 
practical  roen,  who  were  well  acquainted  with  the  organization 
and  operation  of  the  system  of  state  govemment  in  all  portions 
of  the  Union ;  and  when  they  declared,  that  taxation  shall  be 
equal  and  uniform  thronghout  the  state,  they  niust  have  re- 
ferred  to  such  general  taxation,  as  in  the  other  states  is  com- 
monly  imposed  alike  upon  all  property  for  the  purpose  of  de- 
fraying  the  expenses  of  the  govemment  of  the  state,  or  of  some 
local  municipal  corporation.    They  could  not  possibly  have  in- 
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tended)  that  tbe  entire  a^gregate  amount  of  taxation  upon  per- 
sona or  the  valué  of  property  in  every  town  and  city  of  tlie  Btate, 
should  be  equal  to,  and  uniform  witb,  tbe  amount  in  every  otber 
town  and  city — that  property  in  tbe  city  of  San  Francisco  or  in 
tbe  city  of  Sacramento,  for  instance,  sbould,  in  tbe  aggregate, 
be  burdened  for  átate,  connty,  town,  and  city  purposes,  witb  no 
greater  assesements  tban  tbe  seclnded  ranchos  in  tbe  country. 
If  tbey  did,  tbey  bave  given  to  ns  a  perfectly  impracticable  in- 
strument.  But  it  is  unneceesary  now  to  decide,  bow  far  tbis 
clause  may  be  properly  extended ;  and  it  is  alluded  to  bere, 
only  for  tbe  purpoee  of  sbowing,  tbat  it  could  not  bave  been  in- 
tended  by  tbe  convention  tbat  tbe  constitution  sbould  cover  so 
broad  a  ground  as  was  claimed  for  it  on  tbe  ai'gument. 

Tbe  statute  in  question,  bowever,  does  not  provide  for  wbat  jé  ¿m^/^  Xf^ 
is  commonly  understood  by  tbe  term  tax,  as  is  meant  in  tbe 
constitution  by  tbe  term  taxation.  Tbe  word  tax,  in  its  com- 
mon  acceptation,  denotes  some  compulsory  exaction,  wbicb 
a  govemment  makes  upon  persons  or  property  witbin  its 
jurisdiction,  for  tbe  supply  of  tbe  public  necessities.  It  is 
ordinarily  assessed  beforeband  at  stated  periods,  and  collected 
at  appointed  times.  Its  payment  is  eñ'forced,  sometimcs,  by 
imprisonment  of  tbe  person;  at  otbers,  by  tbe  sale  of  property. 
Tbe  law  in  question,  bowever,  partakes  of  none  of  these  qual- 
ities.  It  does  not  require  tbe  exaction,  at  all  events,  of  any 
tbing.  Tbe  foreigner  may  pay,  or  need  not  pay,  tbe  specified 
amount,  depending  apon  bis  own  option  wbetber  be  will,  or  will 
not,  engage  in  mining  operations.  Tbe  amount  is  not  assessed 
at  all ;  it  is  not  required  to  be  paid  at  a  definite  time ;  and 
its  non-payment  is  enforced  neitber  by  imprisonment  ñor  sale 
of  property.  It  is  demanded  only  as  often  as  a  party  of  bis  own 
accord,  cbooses  to  perform  certain  acts.  It  is  in  tbe  nature  of  a 
fee  of  a  specific  sum,  exacted  for  licenses  to  sell  certain  goods 
or  liquors,  or  to  exercise  certain  trades,  or  to  exbibit  soine  curi- 
osity,  or  for  admission  to  certain  privileges,  or  as  a  toU  for  tbe 
enjoyment  of  certain  facilities,  none  of  wbicb  is  regarded  in  tbe 
ligbt  of  a  tax  in  tbe  common  acceptation  of  tbe  term.  It  is  a 
licen&e  fee,  and  not  a  tax ;  aud  unless  tbe  statute  be  constitu- 
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tional,  we  see  not  how  anj  license  law  can  be  constitutionaL 
But  does  any  one  doubt  that  the  átate  maj,  for  general  pnrposes, 
ezact  license  fees  in  the  above  and  similar  cases,  or  maj  em- 
power  conntíes,  cities,  and  towns  to  demand  them  in  order  to 
defraj  their  local  expenses.  We  cannot  believe,  tbat  it  was  the 
intention  of  the  framers  of  the  constitntion  not  to  grant  snch 
power  to  the  state  goyernment. 

It  maj  be  said  that,  nnder  this  construction,  the  legislatore 
might  abose  the  power  with  which  it  is  clothed  by  the  constítu- 
tion,  to  depress  some  departments  of  bnsiñess  and  elévate  others. 
But  the  same  objection  maj  be  made  to  all  other  attributes  of 
the  legislative  body.  Power  is  always  Hable  to  be  abused,  to 
whatsoever  individual  or  bodj  of  men  it  may  be  entrusted.  The 
^   JVaíJ^  V  sure  guaranty  against  the  abuse  of  this  power,  as  of  all  other 

powers,  existe  in  the  fact  that  an  unjust,  partial  or  impolitic 
law  can,  under  our  sjstem  of  govemment,  be  but  of  short  dur- 
ation,  aíter  it  shall  have  begun  to  re-act  upon  the  people  and 
lessen  or  destroy  the  business  of  the  community. 

Judgment  affirmed. 


SuÑOL  et  al.  V8.  Hepbubn  et  al.  (a) 


(a)  The  case  of  Suñol  v.  Hepbum  and  the  next  succeeding  case  of  Woodwortk  v. 
FuUon  were  argued  twice ;  a  re-argument  having  been  ordered  by  the  court  for  the 
reaaons  mentioned  in  the  subjoined  opinión  of 

Bbnnktt,  J.  In  these  cases  a  re-argument  is  ordered.  Opioions  have  been  pre- 
pared  in  both  cases,  but  the  court  thinks  tbat  the  questions  involved  in  them  are  of 
so  great  importance,  that  it  is  advisable  to  have  them  re-argued.  In  both  cases  the 
question  of  posMeBsion  is  involved.  What  constitutes  actual  possessúm  under  the 
Hezican,  and  what,  under  the  common  law  1  One  member  of  the  court  is  of  the 
opinión  that  there  was  no  actual  possesdon  in  either  case,  which  can  enable  the  plain- 
úñk  to  maintain  their  actíon. 

In  the  case  of  Suñíjl  v.  Hepburfiy  the  validity  of  a  transfer  of  land  by  an  Indian  is 
another  important  question — and  in  that  of  Woodtoorih  v.  Fulton,  the  validity  of  all 
giants  of  lots  in  San  Francisco  by  Alcaldes  and  the  Ayuntamiento — and  in  both  cases, 
one  member  of  the  court  is  of  the  opinión,  that  a  transfer  by  an  Indian,  and  grants  by 
Alcaldes,  and  by  the  Ayuntamiento  of  San  Francisco,  are  insufficient  to  give  tven  a 
cobrable  claim  of  title. 
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One  wbo  is  in  the  actual  possesdon  of  land  cannot,  by  procesa  of  law,  be  dispossessed 

by  aaother  who  has  neither  title,  ñor  color  of  title. 
A  possessory  action  cannot  be  maintained  under  Mexican  law  by  a  person  who  has 

acquired  his  title  subsequent  to  the  intrusión  complained  of. 
The  possession  of  a  party,  who  has  neither  title  ñor  color  of  title,  does  not  extend 
beyond  the  metes  and  bounds  of  his  actual  occupation ;  and  this  is  saaccording  to  J   /¡  /ñ 

Spanish  and  Mexican,  as  well  as  English  and  American  law.  /  6  O^ct^  2  ÍT^A^y^vt-i  í  •  (i*0b» 
The  fact  that  cattle  and  horses  of  a  person  ha  ve  roamed  over,  and  grazed  upon,  a  par-  IfS'w»  ^(^Sa 

ticular  tract  of  land,  does  not,  of  itself  alone,  make  out  an  actual  possession  of  the 
land  in  him. 

The  actual  possession  of  a  small  portion  of  a  large  tract  of  land,  with  a  daim  of  title 
to  the  whole,  will  not  enable  a  party  to  maintain  a  possessory  action  under  Mexican 
law,  where  it  appears  on  the  face  of  the  papers,  by  virtue  of  which  he  daims,  that 
his  title  is  a  nullity. 

A  deed  of  conveyance  íh>m  an  Indian  to  a  white  p^^rson  is  a  nullity  on  its  face,  and 
no  one  can  derive  title  under  it    Such  a  conveyance  is  contrary  to  the  policy  of    ^ 
Spanish  and  Mexican,  as  well  as  American  law,  and  is  strictly  forbidden.       /  ¿?x^^i^>«^  Afí 

Where  a  deed  of  conveyance  is  void  upon  its  face,  as  being  in  violation  of  law,  the^  >y714A¿**  J'^  / 
party  daimlng  under  it  is  chargeable  with  knowledge  of  the  law,  and  of  the  in- 
validity  of  the  deed ;  and  this  is  the  rule  in  Mexican  as  well  as  in  American  law. 
In  such  case  the  party  does  not  even  derive  a  color  of  title,  which  will  give  him         , 
constructive  possession  of  a  tract  of  land  beyond  his  actual  occupation.  ^  ^  /}v/yu¿é  3  /  (^ 

The  policy  of  Spanish  and  Mexican  law,  prohibiting  sales  of  land  by  Indians,  con- 
sidered.    P«r  Bbnnett,  J. 

The  Plan  of  Iguala,  and  the^Mexican  constitutions  of  1836  and  of  1843,  and  the 
decrees  of  1812  and  1813,  did  not  remove  the  restrictions  on  alienations  of  land  by 
Indiana. 

The  sovereign  power  may,  in  disposing  of  the  national  domain,  annex  such  conditions 
to  a  grant  as  it  sees  fit;  and  in  such  case,  a  restriction  against  alienation  inserted  in 
a  grant  and  authorized  by  law,  will  not  be  held  void  on  the  ground  that  it  ia 
against  the  policy  of  law. 

Under  Mexican  law,  the  approbation  and  consent  of  the  govemment  was  necessary 
to  make  a  conveyance  of  land  by  an  Indian  to  a  white  peison,  valid ;  and  such 
consent  being  wanting,  Ae/<¿,  that  a  conveyance  was  void  upon  its  face,  and  trans» 
ferred  no  title,  and  that  the  party  daiming  under  it  was  chargeable  with  knowl- 
edge of  its  invalidity.  / [/\^C  /"j / ."  '•  '  ^l*J¿ 

U  teenuy  that  by  the  civil  law,  a  party  cannot  maintain  a  possessory  action,  when  he 
has  no  title,  unless  he  has  been  evicted  by  forcé,  fraud,  violence,  or  artífice :  but  if 
he  has  been  thus  evicted,  he  will  be  entitled  to  be  restored  to  possession,  without    ^    , 
inquiring  whether  he  has  title.    Per  Bennrtt,  J.  /(yÁ-y^i/fS^ 

A  party  cannot,  by  the  Mexican  law,  acetre  possession  beyond  the  metes  and  bounds 
of  his  actual  occupancy,  unless  he  claims  to  hold  under  what  is  termed  a/us^  titU^ 
{tüul4) justo;)  and  a  deed,  void  on  its  face,  is  not  a  j'ust  tíüe, 

It  is  essential  to  the  validity  of  a  deed,  that  there  should  be  a  legal  capacity  in  the 
grantor  to  convey,  and  in  the  grantee  to  receive  \  and  if  either  be  wanting,  the 
instrument  is  invalid. 


256  CASES  IN  THE  SÚFREME  COÜRT. 

Sofiol  V.  Hepburn. 

Appeal  from  the  court  of  Firet  Instance  of  the  district  of 
San  José.  The  action  was  brought  by  Antonio  Sufíol,  Pedro 
Sansevaine  and  Henry  M.  Naglee  against  James  Hepburn, 
William  Stewart  and  Charles  Stewart,  to  recover  possession  of 
a  lot  of  land,  sitnated  in  the  valley  of  San  José.  The  action 
was  brought  and  the  judgment  rendered  before  the  passage 
of  the  statute  adopting  the  common  law,  and  was  what  is 
designated  in  the  civil  law  as  a  possessory  action.  The  com- 
plaint  alleged  that  the  plaintiffs,  and  those  through  whom 
they  claimed,  had  been  for  more  than  three  years  in  peaceable, 
public  and  unintermpted  possession  of  a  certain  liancJw^ 
known  as  "  De  los  CochcB^'^  of  which  the  lot  in  controversy 
was  part.  The  whole  tract,  as  it  appeared,  contained  npwards 
of  2000  acres.  The  defendant  Hepburn  had  entered  and  taken 
possession  of  a  small  portion  of  it,  and  built  a  house  thereon, 
and  taken  up  his  residence  there,  claiming  that  the  land  was 
part  of  the  public  domain  of  the  United  States.  The  plaintiffs, 
or  one  of  them,  had  been  in  possession  of  small  portions  of  the 
large  tract  for  some  time  previous  to  the  entry  of  the  defendants, 
but  it  did  not  appear  that  either  of  them  had  ever  had  the  actual 
possession  of  the  particular  parcel  of  land  in  controversy.  At 
the  time  of  the  entry  of  the  defendants  the  lot  was  imfenced, 
and  uncultivated,  and  presented  no  extemal  signs  or  indications 
of  being  owned  or  claimed  by  any  one.  It  appeared,  in  tnith, 
to  be  unoccupied  wild  land. 

The  plaintiffs,  for  the  purpose  of  showing  their  possession  of 
the  lot,  gave  in  evidence  at  the  trial  their  title ;  they  being  un- 
able  to  make  out  possession  on  their  part  except  through  the 
médium  of  their  title.  This  was  derived  from  a  grant  made  by 
Govemor  Micheltoreno  to  an  emancipated  Lidian  by  the  ñame 
of  Roberto.  The  grant  was  in  the  usual  form  of  grants  by  the 
government  of  public  lands,  excepting  that  it  contained  a 
clause  prohibiting  Roberto  from  selling,  aliening,  mortgaging, 
pledging,  or  incumbering  or  disposing  of  the  land  in  any  manner 
whatever.  The  clause  was  in  the  following  words : — "  No 
podra  venderle ^enagenarle^  hipotecarle^  ni  imponer  ce?) so^  vineu- 
lOy  fianza^  hipoteca^  ni  otro  gi^avamen  ál^ino.'*^    Roberto  after- 
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wards  became  indebted  to  Sufiol  in  the  snm  of  $500^  and  con- 
veyed  to  him  the  Kancho  by  a  deed  dated  January  let,  1847,  iu 
pajment  of  tbe  debt,  and  Sufiol  conveyed  an  undivided  portion 
to  the  other  plaintiffs  by  a  deed  bearing  date  the  15th  day  of 
December,  1849.  The  entry  of  Hepbum  on  the  lot  in  question 
appears  to  have  been  made  before  the  date  of  the  last  mentioned 
deed.  There  was  no  evidence  8howing  any  cause  of  action 
whatever  against  the  co-defendants  of  Hepburn.  The  cause 
was  tried  before  a  jury  who  were  unable  to  agree,  and  a  verdict 
was  taken  in  favor  of  the  defendants  by  stipnlation,  to  be  of 
the  same  forcé  and  effect  as  if  it  had  been  rendered  by  the 
jury.  Judgment  was  accordingly  entered  against  the  plaintif^, 
from  which  they  appeal. 

«/".  Jf.  Jonea  and  A,  C,  CriUenden^  for  plaintifíb. 

M.  A,  Lockwood^  for  defendants. 

By  tJie  Courty  Benneot,  J.  On  tbe  first  argument  of  this 
cause  my  impressions  were  strong,  that  the  plaintiffs  ought  not 
to  recover,  and,  if  it  had  been  an  ordinary  case,  I  should  have 
had  no  hesitation  in  so  deciding  at  once.  I  was  not  entirely 
satisfied,  however,  but  that,  on  a  re  argument,  additional  autho- 
rities  niight  be  adduced,  which  would  leave  the  case  without 
doubt  in  the  minds  both  of  myself  and  my  associates.  I  felt, 
also,  in  common  with  the  chief  justice,  that  there  was  a  pos- 
sibility  that  I  might  have  been  led  into  error.  I  thought,  there- 
fore,  that  the  case  was  a  proper  one  for  re-argument,  and  that 
the  attentíon  of  couneel  should  be  called  to  the  particular  points 
conceming  which  some  doubts  were  entertained  by  the  court. 
I  was  the  more  inclined  to  this  conree,  inasmuch  as  the  cause 
was  not  argued  before  a  full  bench,  and  from  the  conviction  that 
a  decisión,  which  must  not  only  settle  the  rights  of  the  imme- 
diate  parties  to  this  suit,  but  which  may  determine  great  and 
important  interests  in  all  parts  of  the  state,  should  receive  the 
deliberation,  and,  if  possible,  the  sanction  of  all  the  members 
of  the  court.    The  re-argument  was,  accordingly,  ordered,  and 
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has  taken  place ;  and  the  impressions  which  I  entertained  after 
the  firet  bearísg,  have  been  ripened  into  conviction.  Nothing, 
therefore,  remains  bat  to  announce  the  opinión  which  I  then  had 
prepared. 

Tho  cause  was  tried  in  the  court  of  First  Instance  of  San 
José,  before  a  jnry.  The  jnrj  were  unable  to  agree ;  and  the 
parties  stipnlated  that  a  yerdict  should  be  entered  in  favor  of 
the  defendants,  saving  to  the  plaintifis  the  same  rights  which 
they  woiild  have  had,  in  case  the  jury  had  actually  rendered  a 
verdict  for  the  defendants.  In  strictness,  this  stipulation  shonld 
be  regarded  in  precisely  the  same  light  as  a  verdict,  and  shonld, 
in  this  court,  be  foUowed  by  the  same  legal  results.  I  shall,  in 
the  fírst  place,  examine  the  case  as  I  should  be  disposed  to  treat 
it,  had  it  been  tried  and  the  stipulation  entered  into  under  the 
Bjstem  of  practice  which  exísts  at  present,  and,  then,  consider 
whether  there  are  any  circumstances  which  should  be  allowed 
to  control  what  would  otherwise  be  the  legal  effect  of  the  stipu- 
lation. 

The  claim  of  the  plaintiffs  for  the  destruction  of  certain  huts 
mentioned  in  the  oomplaint,  may  be  dismissed  from  considera- 
tion.  The  stipulation  above  mentioned,  standing  in  the  place 
of  a  verdict,  and  íinding  as  it  does,  one  cent  damage  in  favor  of 
the  defendants,  puts  an  end  to  that  matter. 

The  defendants  Charles  Stewart  and  William  H.  Stewart 
are,  also,  easily  disposed  of.  If  it  is  intended  to  charge  them 
with  taking  possession  of  one  or  more  pareéis  of  land  distinct 
from  the  lot  on  which  Hepbum  entered,  the  claim  against  them 
should  not  have  been  included  in  the  suit  against  him.  If  they 
are  sought  to  be  made  joint  possessors  with  Hepbum,  the  com- 
plaint  is  unsustained  by  proof.  In  either  event,  the  judgment 
of  the  court  of  First  Instance  is  correct,  and  should  be  affirmed 
with  costs. 

The  important  point,  presented  by  the  papers  and  argued  at 
the  bar,  affects  the  defendant  Hepbum  alone.  Before  proceed- 
ing,  however,  to  examine  the  claim  of  the  plaintifis  against  hiin, 
it  is  to  be  observed,  in  the  outset,  that  no  question  can  be  made, 
whether  the  acts  of  Hepburn  are  sufScient  to  constitute  posses- 
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BÍon  on  bis  part  or  not ;  for,  the  Buit  is  based  solely  npon  tbe 
hypothesis  tbat  the  affirmative  is  true.  If  he  was  not  in  posees- 
sion,  tben,  surely,  there  could  be  no  canse  of  action  against 
Lim,  and  the  judgment  in  his  favor  wonld  be  correct.  The 
plaintiffs  cannot  gainsaj  his  possession  withont  destrojing  their 
own  case. 

This  is  a  possessory  action.  It  is  based  solely  npon  the 
ground  that  the  plaintifiB  were  in  possession  of  the  land  on 
which  Hepbnm  entered  at  the  time  of  his  entry,  and  not  upon 
the  ground  that  they  held  the  property  or  dominión  therein  by 
a  valid  title.  This  is  the  proper  construction  to  be  given  to  the 
complaint,  and  this  is  the  view  taken  by  the  counsel  of  both 
parties  in  their  argnments  and  briefs. 

As,  in  American  law,  a  party,  to  maintain  his  ejectment, 
may  rely  on  the  strength  of  his  title,  or  simply  on  prior  actnal 
possession,  which,  if  his  title  does  not  appear  to  be  defective, 
may  enable  him  to  sustain  his  action,  so,  nnder  the  Mexican 
system,  a  party  may  have  his  possessory  action,  in  which  the 
possession  of  the  plaintiff  and  the  disturbance  thereof  by  the 
defendant  may  be  the  solé  questions  at  issne  between  the  parties, 
or  he  may  have  his  petitory  suit  fonnded  on  the  claim  of  an  in- 
disputable title.  TJnder  the  latter  system,  possessory  suits  are 
either  plenary,  being  such  as  are  prosecnted  and  defended  in 
the  manner  and  with  the  formalities  of  ordinary  judicial  pro- 
ceedings ;  or  snmmary,  also  termed  interdicts,  which  are  con- 
dncted  withont  the  solemnities  of  ordinary  snits,  are  terminated 
within  a  short  period,  and  either  admit  of  no  appeal,  or  only  of 
an  appeal  withont  suspensión  of  the  execution  of  the  judgment. 
(4  Fel.  My.  271,  Bec.  1,  Ed.  1834;  Escriche  Dic.  de  Leg.  Art. 
"  Juicio  Posesorio^)  Whether  this  suit  belongs,  technically, 
to  one  class  or  the  other  of  civil  law  proceedings,  whether  it  is 
to  be  deemed  a  possessory  action  under  the  Mexican  law,  or  an 
action  of  ejectment  as  understood  in  the  United  States,  and 
there  seems  to  be  a  mixture  of  the  forms  of  both  species  in  the 
proceedings,  can  be  a  matter  of  but  little  moment.  The  result 
is  the  same.  In  any  event  the  question  to  be  determined  is  one 
of  possession. 
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To  enable .  the  plaintiffs  to  maíntam  the  action  they  must 
establish  two  facts  :  Ist,  tbat  tliej  were  in  actual  possessiou  at 
the  time  of  the  intrusión  complained  of ;  and  2d,  tbat  tbej  are 
entitled  to  be  reinstated  in  the  possession  from  which  tbej  claim 
to  have  been  illegall j  evicted.  It  resulta  from  tbis,  tbat,  if  tbej 
were  not  in  possession  at  tbe  time  of  tbe  defendant's  entrj^ 
tbey  bave  never  been  in  a  position  wbicb  could  enable  them 
to  maintain  tbis  suit.  How,  tben,  standa  tbe  case  in  tbis 
view? 

Tbe  action  on  tbe  part  of  tbe  plaintifis  is  joint,  and  all  must 
recover,  or  neitber  can.  It  must,  consequentlj,  appear  tbat,  at 
tbe  time  of  Hepburn's  entrj,  Suñol,  Sansevaine  and  Naglee 
were  jointly  possessed  of  tbe  lot  in  controversy*  Tbe  deed  from 
Suñol  to  Sansevaine  and  Naglee  was  executed  on  tbe  fifteentb 
daj  of  Deccmber,  1849,  and  tbus,  up  to  tbat  time,  tbe  two 
latter  bad  neitber  possession,  ñor  rigbt  of  possession,  ñor  claim 
of  title.  If,  previous  to  tbat  date,  eitber  of  tbe  plaintiffs  was  in 
possession,  it  was  Suñol  alone.  Tbe  conveyance  to  Sansevaine 
and  l^aglee  cannot  carry  back  tbeir  possession,  eitber  severally, 
or  jointly  witb  Suñol,  beyond  tbe  period  wben  tbey  derived 
tbeir  title  under  it,  and  any  entry  on  tbe  land  priorato  tbe 
fifteentb  day  of  December  could  not  bave  been  an  intrusión  on 
tbe  possession  of  Sansevaine  and  Kaglee. 

It  tbus  becoraes  material  to  determine  tbe  precise  date  of 
Hepburn's  entry.  Tbe  complaint  cbarges  it  to  have  been  op  or 
about  the  twentietb  day  of  November,  1849.  Tbe  testimony, 
tbougb  not  entirely  olear  on  the  point,  one  witness  stating  tbat 
as  late  as  tbe  fourteenth  day  of  December,  Hepbum  bad  no 
hoiiee  on  the  land,  nevertbeless  pretty  fully  establisbes  tbe  fact, 
tbat  tbe  defendant  bad  taken  possession  as  early  as  tbe  day 
alleged  in  tbe  complaint.  Tbe  apparent  discrepancy  in  tbe  tes- 
timony is  atterapted  to  be  explained  on  the  ground,  tbat  Hep* 
burn's  tent  was,  at  first,  pitched  on  the  reserved  space  of  twenty 
varas  lying  between  tbe  Alameda  and  the  land  claimed  by  the 
plaintifis,  and  tbat  he  did  not  move  witbin  the  bounds  of  the 
tract  in  question  until  after  the  conveyance  to  Sansevaine  and 
Naglee.    Tbis,  if  so,  does  not  negativo  the  idea  of  bis  having 
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been  in  possession  of  the  entire  one  hnndred  and  sixty  acres  in 
addition  to  the  strip  of  twenty  varas.  He  undonbtedly  took 
possession  of  the  whole  at  the  same  time.  Bat  this  was  a  ques- 
tion  for  the  jury  to  determine.  They,  certainly,  might  legí- 
timately  infer  from  the  evidence,  that  the  defcndant's  entry  was 
made  prior  to  the  fifteenth  day  of  December ;  and,  a  general 
verdict  having  been  taken  by  stipulation  in  favor  of  the  defend- 
ant,  we  cannot,  from  the  testimony  before  ns,  find  the  very  op- 
posite  of  the  conclusión  to  which  we  are  bound  to  suppose  the 
jury  arrived, 

The  possession,  then,  on  which  the  defendant  intruded  was 
that  of  Suñol  alone,  and  not  the  joint  possession  of  Suñol, 
Sansevaine  and  !N'agIee,  and  they  cannot  maintain  a  joint  action 
Bolely  on  the  ground  of  prior  possession.  If  the  defendant  is 
gnilty  of  a  wrongful  detention  of  the  premises  after  the  acqui- 
sition  óf  title  by  Sansevaine  and  Naglee,  a  suit  for  the  recovery 
of  them  can  be  sustained  only  upon  proof  of  title  establishing 
the  right  of  possession,  and,  perhaps,  also,  a  demand,  or  some 
act  equivalent  thereto,  which  shall  put  Hepburn  in  the  position 
of  a  wrong-doer  in  respect  to  Sansevaine  and  ÍTaglee  equally 
with  Suflol. 

Perhaps  I  ought  to  leave  the  case  here,  without  reviewing  the 
other  points  made  on  the  argnment ;  but  a  consideration  of  the 
magnitude  of  the  interests  depending,  immediately  and  remote- 
ly,  on  the  result  of  this  case,  induces  me  to  proceed  in  the  in- 
vestigation  upon  the  assumption  that  Sansevaine  and  Naglee 
had  received  the  conveyance  to  them  before  the  entry  of  the 
defendant.  In  such  event,  the  possession  of  either  of  the  plain- 
tiffs  would  have  been  the  possession  of  all.  The  question  then 
is,  had  they  such  a  possession  as  will  enable  them  to  maintain 
this  action. 

The  judicial  possession  may  be  laid  entirely  out  of  the  case. 
It  amounts  to  nothing.  It  is  doubtful  whether  it  was  taken  be- 
fore Hepbum's  entry.  It  is  not  proved  in  the  way  that  a  judi- 
cial proceeding  should  be  proved  ;  and,  if  it  were,  it  does  not 
appear  to  have  been  conducted  with  the  formalities  required  by 
the  Mexican  law. 
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It  ÍB  olear  that  tbe  plaintifis  never  had  the  actual  pedü  pos- 
desdo  oí  the  one  hundred  and  sixtj  acres  in  controversy.  Tbe 
cattle  and  horses  of  Snñol,  it  is  true,  roamed  over,  and  grazed 
npon,  portions  of  the  large  tract ;  bat  this  is  altogether  too 
slight  a  circumstance,  on  which  to  found  a  claim  to  wild,  uncul- 
tivated,  and  nnfenced  lands,  nnless  it  be  also  sbown,  at  the  same 
time,  that  snch  cattle  and  horses  were  restricted  by  keepers  or 
otherwise  within  definite  bonndaries.  K  a  claim  to  this  lot 
conld  be  thns  sustained,  we  see  no  reason  whj  it  might  not  be 
extended  to  the  greater  portion,  if  not  the  whole,  of  the  vallej 
of  San  José. 

Indeed,  the  case  of  the  plaintiffs  is  not  rested  on  the  ground 
of  actual  possession  of  this  identical  lot,  or  of  anj  part  of  it. 
It  is  sought  to  be  supported  bj  the  fact,  that  some  small  por- 
tions of  the  whole  tract  of  two  thousand  acres  and  npwards, 
had,  at  different  times,  been  cultivated  by  the  plaintiff  Sufíol, 
and  by  the  Indian  Boberto,  nnder  whom  he  claims ;  that  one, 
or  both  of  them,  had  a  corral  upon  it,  and  some  buildings  ;  and 
that  these  circnmstances,  and  others  of  a  similar  character,  give 
them,  in  contemplation  of  law,  the  possession  of  the  whole 
tract  described  in  the  grant  from  the  Mexican  governor  to  Ro- 
berto. The  question,  then,  is,  whether  an  actnal  occapation  of 
an  inconsiderable  portion  of  a  large  tract  of  land  is  snch  a  pos- 
session of  the  unoccupied  portions  of  the  same  tract,  as  will 
support  2l  possessory  action  under  Mexican  law;  and,  if  so,  in 
what  way  is  the  possession  of  the  unoccupied  portions  to  be 
established. 

In  Mexican  law,  possession  is  the  occupation  of  a  corporeal 
thing.  It  is  divided  into  possession  in  fact,  {de  Tieclio^  and  pos- 
session in  fact  and  by  the  will,  {de  h^cho  y  de  voluntad)  Pos- 
session in  fact  is  nothing  more  than  a  simple  holding  or  deten- 
tion  of  a  thing,  which  is  under  our  control,  without  the  intention 
of  acquiring  the  thing  for  ourselves ;  such  is  the  possession  of  a 
bailee,  a  tenant,  and  others,  who  possess  a  thing  in  the  ñame  of 
another,  and  not  in  their  own.  The  possession  in  fact  and  by 
the  will,  is  the  holding  of  a  thing  with  the  intention  of  excluding 
all  others  from  its  use,  or,  as  it  is  expressed  in  the  Partidas^ 
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that  holdÍDg  or  detention,  which  a  man  has  of  things  corporeal, 
by  the  aid  both  of  the  body  and  the  miad.  This  latter  species 
of  possession  is  divided  into  natural  and  civil.  K^atural  pos- 
Bession  is  that  which  consists  in  the  detention  of  a  thing  itself 
corporeally,  as  one's  honse  or  estáte  ;  and  civil  possession  con- 
sists in  the  detention  of  the  thing  mentally,  as  when  one  departs 
from  his  honse  or  estáte  without  the  intent  to  abandon  it.  Trae 
possession  comprises  both  natural  and  civil,  and  results  from 
some  regalar  title,  {Justo  titulo^  that  is,  a  title  safficient  to 
transfer  the  property.  To  acquire  possession,  there  is  necessary 
the  will  or  intention  to  acqnire  it,  and  the  occupation  or  actual 
detention  of  the  thing,  either  corporeally  or  symbolically.  The 
above  is  the  general  definition  of  the  term  possession  in  Spani^h 
and  Mexican  law.  {Escriche^  Dio,  de  Zeg.  Art  "  Posesión  y" 
1  Feh.  Mej.  349,  sec,  46 ;  Leyes^  1,  2,  and  6  of  tU.  30,  Part.  3 ; 
Instituciones  de  Asso  y  Manuel^  Itb.  2,  tit.  2,  seo.  5,  6,  7^page 
185  of  Madrid  M.  1785  ;  1  White's  Comp.  93,  94;  2  id.  84,  85.) 
Actual  possession  is  that  which  is  accompanied  with  the  real 
and  effectual  enjoyment  of  an  estáte  with  the  reception  of  its 
fruits,  and  is  contradistinguished  from  imaginary  or  fíctitious 
possession.  {Esorichej  Dio.  de  Zeg.  Art.  "  Posesión  actiial.^'^ 
Possession  of  real  property  is  lost,  if  the  possessor  is  evicted 
by  forcé ;  if,  when  he  is  not  present,  another  enters  on  it  and 
prevents  his  re-entry ;  and  if,  seeing  that  another  enters  on  his 
property,  he  submits  to  it,  and  does  not  drive  out  the  intruder ; 
but  in  neither  of  these  cases  does  he  lose  the  dominión.  {Insti- 
iliciones  de  Asso  y  Manuel^  as  above  cited ;  JEscriche,  Dic.  de 
Zeg.  Art.  "  Posesión?"^ 

The  above  rules  respecting  possession  in  Spanish  and  Mexican 
law  do  not  diflfer  materially  from  those  of  the  French  law.  It 
is  necessary,  says  Domat,  to  distinguish  in  the  general  idea 
which  is  formed  from  the  word  possession,  a  right  and  a  fact ; 
the  right  to  possess,  and  the  actual  detention,  which  is  a  fact. 
(1  Domat^  lih.  3.  tit.  7.)  Possession  taken  in  a  proper  sense, 
is  the  detention  of  a  thing,  which  he,  who  is  master  of  it,  or 
who  has  reason  to  believe  that  he  is  so,  has  in  his  own  keeping, 
or  in  that  of  another  person  by  whom  he  possesses.    {Id.  400, 
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Itb,  8,  tit.  7,  sec.  1,  art.  1.)  Agaín,  the  same  writer  saya,  that 
poBsession  implica  a  ríght  and  a  fact ;  the  ríght  to  enjoy  annexed 
to  tile  rigbt  of  property,  and  the  fact  of  the  real  detention  of 
the  thing,  that  it  be  in  the  handa  of  the  master,  or  of  another 
for  him.  {Id.  Ub.  3,  tit  7,  sec,  1,  art.  2.)  Again,  one  may 
posaess  corporeal  thinga  whethertheybe  moveables  orimmo vea- 
bles,  but,  according  to  the  differences  of  theirnature,  the  marks 
of  the  poaaession  of  them  are  diflferent.  Thns,  one  may  posaess 
mo veablea,  by  keeping  them  nnder  lock  and  key,  or  having  them 
otherwiae  at  one's  disposal.  Thus,  one  possesses  cattie,  either 
by  shutting  them  up,  or  giving  them  to  be  kept.  Thus,  one 
possesses  a  honse  by  dwelling  in  it,  or  trusting  it  to  a  tenant,  or 
building  in  it.  Thus,  one  possesses  lands  by  cultivating  them, 
reaping  the  fruits,  going  and  comíng  througli  them,  and  disposing 
thereof  at  pleasure.  But  although  possession  implies  the  de- 
tention of  what  we  possess,  yet  this  detention  ought  not  to  be 
understood,  as  if  it  were  necessary  to  have  always  either  in  our 
hands,  or  in  our  sight,  the  things  of  which  we  have  possession. 
But  after  the  possession  has  been  once  acquired,  it  is  preserved 
without  an  actual  detention.  The  honest  and  fair  possessor  is 
he,  who  is  truly  master  of  the  thing  wbich  he  possesses,  or  wJio 
has  jicst  reason  to  heUeve  that  h£  is  so^  although  it  may  happen 
in  effect  that  he  is  not  so ;  as  it  happens  to  hira  who  buys  a 
thing,  which  he  thinks  belongs  to  the  person  whom  he  buys  it 
of,  and  yet  belongs  to  another.  The  natural  connexion,  which 
is  between  the  possession  and  the  property,  makes  the  law  to 
presume  that  they  are  joined  in  the  person  of  the  possessor ; 
and  until  it  he  proved  that  the  possessor  is  not  the  right  owner^ 
the  law  will  leave  him,  hj/the  haré  fact  of  his  possession^  to  be 
considered  as  such.  For,  seeing  it  is  the  owner  who  ought  to 
possess,  it  is  natural  to  presume  that  he  who  is  in  possession  is 
also  the  right  owner,  and  that  the  right  owner  has  not  suffered 
himself  to  be  tumed  out  of  possession.  It  foUows  from  this 
rule  that  all  possessors  ought  to  be  maintained  in  their  posses- 
sion and  enjoyment  of  the  thing,  until  they  who  trouble  them 
in  their  possession,  prove  clearly  their  right ;  and  if  a  dema/ad 
against  a  possessor  is  not  grounded  upon  good  and  suffident 
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tiües^  it  Í8  enongh  for  the  poesesBor  to  allego  his  posseasion, 
without  producing  any  other  defenee.  {Domaú,  Itb.  3,  tit.  7,  seo. 
1,  arts.  4,  6, 11, 13, 15.) 

Argón,  in  his  Instih^ton  au  DroU  jFrangais^  (JÁh.  2,  chop. 
9 — iom.  1,  p,  221-8,)  in  treating  of  poesession,  saya,  that  "  he 
'^  who  has  the  possession  of  a  thing,  although  he  maj  not  be  the 
^^  trae  proprietor,  has  a  great  advantage  over  those  who  are  not 
*^  in  possession.  If  he  is  molested  in  his  possession,  after 
*^  having  possessed  for  a  year  and  a  day,  he  has  an  action  by 
*^  which  he  is  maintained  in  his  possession.  The  possessor  is 
"  not  obliged  to  show  the  tiüe  to  his  possession,  and  when  it  ia 
^'  demanded  of  him  by  what  title  he  holds,  it  is  snfficient  for 
^'  him  to  say,  I  possess,  becanse  I  do  possess.  Possession, 
"  pnrely  natural,  is  a  simple  detention  of  the  thing,  withont 
^^  any  intention  to  possess  it  in  the  qnality  of  proprietor. 
*^  Civil  possession  is  the  detention  of  the  thing,  accompanied 
"  with  the  design  of  possessing  in  qnality  of  proprietor.  Al- 
^^  thongh  this  possession  cannot  be  acqnired  by  the  solé  inten- 
^^  tion  of  him  who  wishes  to  possess,  withont  a  real  and  actual 
^^  possession,  it  can  be  retained  by  the  intention  alone  of  retain- 
"  ing  it.  Whilst  I  dwell  in  my  house,  if  I  go  forth  with  the 
^^  intention  of  retuming,  I  retain  the  civil  possession,  &c.  Sut 
*^  from  the  moment  when  a  man  has  been  evicted  by  forcé  and 
^^  violence^  he  ceases  to  possess,  but  has  an  action,  which  he 
^^  can  instituto  within  a  year  and  a  day,  for  being  restored  to 
"  the  possession  of  which  he  has  been  deprived  hy  foroeJ'^ 
Cocceji,  in  his  commentary  on  Orotins,  (líb.  2,  (uip.  3,  sec.  11 
— tom.  2,^.  154,)  thus  defines  possession.  Possession,  he  saya, 
consists  in  detention,  and,  therefore,  is  a  bodily  act ;  and  in  the 
intention  to  possess ;  one  of  these  two  failing,  possession  ceases, 
and  therefore  the  intention  alone  is  not  sujBScient. 

It  is  laid  down  in  the  Institutes  of  Justinian,  {Itb.  4,  tiú.  15, 
eeo.  5,)  that  a  possession  may  be  retained  by  the  mere  intention 
only ;  for,  although  a  man  is  neither  in  possession  himself,  ñor 
any  other  for  him,  but  has  quitted  the  possession  of  certain  landa 
with  an  intent  to  retum  to  them  again,  he  shall,  nevertheless, 
be  deemed  to  continué  in  possession ;  but  that,  although  posaea- 
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B¡on  maj  be  retained  bj  intention  onlj,  jet  tfais  is  not  safficieat 
for  the  ctcqtdsition  of  possession. 

But  the  clearest  exposition  of  the  doctrines  of  the  civil  law  ia 
relation  to  possession  is  to  be  found  in  the  Louisiana  cede, 
which,  in  most,  thoiigh,  I  apprehend,  not  in  all  particulars,  is 
only  declaratorj  of  the  principies  of  the  civil  law  in  those  conn- 
tries  where  it  prevails.  By  that  code,  possession  is  defined  to 
be  the  detention  or  enjoyment  of  a  thing,  which  we  hold  or  ex- 
ercise  by  ourselves,  or  by  another  who  keeps  or  exercises  it  in 
our  ñame,  {Art  3389 ;)  and,  in  unisón  with  the  anthorities  above 
cited,  it  divides  possession  into  two  species,  natural  and  civil. 
{Art.  3390.)  Natural  possession  is  that  by  which  a  man  detains 
a  thing  corporeal,  as  by  occupying  a  house,  cultivating  grounds, 
or  retaining  a  moveable  in  possession.  {Art  3391.)  Posses- 
sion is  civil,  when  a  person  ceases  to  reside  in  the  house  or  on 
the  land  which  he  occupied,  or  to  detain  the  moveable  which 
he  possesses,  but  without  intending  to  aban  don  the  possession. 
{Art  3392.)  Natural  possession  is  also  defined  to  be  the  cor- 
poreal  detention  of  a  thing,  which  we  possess  as  belonging  to 
US,  without  any  title  to  that  possession,  or  with  a  title  which 
is  void.  {Art.  3393.)  Civil  possession,  on  the  contrary,  is 
deñned  in  this  sense,  as  being  the  detention  of  a  thing  by 
virtue  of  21,  jvst  tiüe^  and  under  the  conviction  of  possessing^ 
as  owner.  {Art  3394.)  Possession  iraplies  a  right  and  a  fact; 
the  right  to  enjoy  annexed  to  the  right  of  property,  and 
the  fact  of  the  real  detention  of  the  thing,  that  is  in  the  hands 
of  the  master  or  of  añother  for  him.  {Art.  3397.)  To  be  able  to 
acquire  possession  of  a  property,  two  distinct  things  are  requi- 
site;  1.  The  intention  of  possessing  as  owner ;  2.  The  corporeal 
possession  of  the  thing.  {Art,  3399.)  It  is  not  necessary,  how- 
ever,  that  a  person  wishing  to  take  possession  of  an  estáte, 
should  pass  over  every  part  of  it;  it  is  suflScient,  if  he  enters 
on  and  occupies  a  part  of  the  land,  provided  it  be  with  the  in- 
tention of  possessing  all  that  is  included  within  the  boundaríes. 
{Art.  3400.)  When  a  person  has  once  acquired  possession  of  a 
thing  by  the  corporeal  detention  of  it,  the  intention  which  he 
has  of  possessing,  suflSces  to  preserve  the  possession  in  him, 
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although  be  may  have  ceased  to  Lave  the  thing  in  actual  cus- 
tody,  either  himself,  or  by  others.  {Art.  3405.)    The  intention 
of  retaining  possession  Í8  always  fiupposed,  where  a  contrary 
intention  does  not  appear  decidedly ;  so  that,  althougb  a  person 
may  have  abandoned  the  cultivation  of  bis  estáte,  he  shall  not, 
therefore,  be  presuraed  to  have  abandoned  the  possession,  but 
Bhall  be  presumed,  on  the  contrary,  to  have  the  intention  of  re- 
taining it,  and  shall  retain  it  in  fact.  {Art.  3406.)    One  of  the 
ríghts  which  is  common  to  possessors  is,  that  every  person,  who 
has  possessed  an  estáte  for  a  year,  and  is  disturbed  in  it,  has  an 
action  against  the  disturber,  either  to  be  maintained  in  his  posses- 
sion, orto  be  restored  to  it,in  caseof  eviction.  (J.r¿.3417,  Suib.  2.) 
From  the  authorities  above  cited  it  will  be  seen,  that  the 
Mexican  law,  adopting  the  principies  of  the  Institutes  and  Pan- 
deéis of  Justinian  in  relation  to  possession,  does  not  differ  ma- 
terially  from  the  laws  of  France  and  Louisiana,  which  have  also 
derived  their  doctrines  on  this  snbject  from  the  same  original 
source.    Keither  does  it  differ  essentially  from  the  common  lav^ 
mies  concerning  possession.    The  natural  possession,  the  actual 
and  real  possession,  the  possession  in  fact,  spoken  of  in  the 
authorities  cited,  appear  to  be  but  other  ñames  for  what  is 
termed  in  the  common  law,  actual  possession;  and  the  civil 
possession,  the  possession  by  the  mind  or  intention  or  will,  ap- 
pear to  be  but  different  forms  of  expression  for  the  constructive 
possession  of  the  common  law — that  is,  a  possession,  not  actual 
and  corporeal,  and  readily  manifest  to  all  people,  but  one  whicli 
is  to  be  made  out  through  a  deduction  of  title  and  by  a  procesa 
of  reasoning.    It  must,  however,  be  observed,  that  the  lines  and 
colors  of  the  different  species  of  possession,  whether  in  the  civil 
or  the  common  law,  so  intermingle  and  blend  together,  accord- 
ing  to  the  infinite  varicty  of  circumstances,  that  it  is  quite  ira- 
possible  to  frame  any  general  rule  or  precise  definition  by  which 
the  character  of  each  successive  case,  as  it  arises,  can  be  readily 
and  accurately  determined.    But  I  think  that  the  possession  of 
the  plaintiffs,  as  claimed  by  them  in  this  case,  partakes  rather 
of  the  nature  of  civil  than  of  corporeal  possession,  under  the 
definitions  of  Mexican  law,  and  of  constructive  rather  than  of 
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actual  poB8688Íon,  as  these  tenns  are  nsed  and  onderstocd  in  the 
common  law.  And,  I  am  forther  of  the  opinión,  that,  nnless  it 
ahall  appear,  that  the  plaintifb  claim  to  hold  nnder  what  ia 
termed  in  the  anthorities  aboTe  cited  just  tiüe^  a  qnestion  which 
will  hereafter  be  considered,  they  cannot  be  deemed  to  have 
ever  acgruired  poesedsion  beyond  the  precise  limits  of  their 
actual  and  corporeal  occupation. 

Having  thus  seen  the  general  characteristics  of  the  different 
kinds  of  possession,  let  us  next  direct  our  attention  to  the  inquirj, 
89  to  what  is  the  kind  of  possession  and  the  nature  of  the  intrusión, 
which  will  enable  a  party  to  maintain  a  possessorj  action. 

Bj  the  Lonisiana  Oode  of  Practice,  {Ari.  49,)  it  is  declared 
that  a  person,  to  be  entitled  to  bring  a  possessory  action,  should 
have  had  the  real  and  actual  possession  of  the  propertj,  at  the 
instant  when  the  disturbance  occurred ;  a  mere  civü  cr  legal 
possession  is  not  sufficient. 

The  Institutes  of  Justinian,  {lib.  4,  ÜL  15,  seo.  4,)  treating  of 
proceedings  conceming  contested  possession,  declare  that,  in 
any  cause,  either  concerning  things  moveable  or  immoveable, 
that  partj  prevails,  who  waa  in  possession  at  the  commencement 
of  the  suity  if  it  be  not  shown  that  he  gained  such  possession  hy 
force^  hy  clandestine  means^  or  preoarioiisly.  Again,  it  is  said, 
{id.  ibid,  seo.  6,)  that  the  interdict  for  the  recovery  of  possession, 
is  generallj  emplojed,  when  any  one  hath  been  ousted  by  forcé 
from  the  possession  of  his  house  or  estáte ;  who  then  becomes 
entitled  to  the  interdict  ünde  vi^  by  which  the  intruder  is  com- 
pelled  to  restore  him  possession,  although  he,  who  had  been 
thus  forcibly  ousted,  was  himself  in  possession  by  clandestine 
means,  by  forcé,  or  precariously. 

The  possessory  action  of  the  Mexican  law  seems  to  be  subject, 
in  some  cases  at  least,  to  the  same  rules.  It  is  brought  to  re- 
cover  possession  of  immoveable  property,  of  which  one  has 
been  despoiled  {despojado)  by  another.  The  word  despoil  {des- 
pegar) involves,  in  its  signification,  violence  or  clandestine 
means,  by  which  one  is  deprived  of  that  which  he  possesses. 
{Escriche^  Dic,  de  Leg.  Arts.  ^^  Despojo  f^  ^"^  Despojar ¡^^  "Tt*- 
terdicio  de  recobrar  la  posesión  /"  4  Feb.  Mej.p.  278, 274,  sec.  8 
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io  18.)  The  latter  work  saya,  that  the  interdict  for  the  recoverj 
of  lost  pofiseesion  is  most  favored  by  the  laws ;  pnblic  tranquil- 
lity  reqnires  this,  for  the  reason  that,  without  snch  reroedy, 
there  wonld  be  continnal  despoliations,  {despqfoe.)  And,  in 
speaking  of  a  regolation  of  the  Audiencia  of  México  respecting 
proceedings  in  case  of  persona  deprived  of,  or  distorbed  in,  the 
poaaesaion  of  any  thing,  and  providing  for  the  determination  of 
their  daims  to  the  property  or  dominión,  it  saya,  that  this  reg- 
nlation  is  to  be  nnderatood  as  applicable,  where  the  person 
complained  against  is  a  possessor  in  good  faith,  and  has  not 
despoiled  the  other  of  the  thing  clandesUnély  or  hy  forcé ;  be- 
canse,  if  he  has  deprived  him  of  it  in  this  manner^  whatever  be 
his  title,  the  one  who  is  despoiled,  bis  heirs  and  snccessors, 
onght,  first  of  all,  to  be  restored  to  the  possession,  withont  cita- 
tion  of  the  offender,  although  the  latter  may  wish  to  prove,  or 
may  prove  immediately,  his  ownership ;  for  his  claim  must  be 
reserved  to  be  established  in  the  appropríate  action,  which  is 
the  petitory.  {p.  274,  sec.  8, 9, 14.)  Again,  in  sections  ten  and 
eleven,  the  anüior  says,  that  the  injured  party  may  pursne  his 
remedy  by  way  of  action,  or  by  way  of  exceJ)tion ;  and  that  he 
is  permitted  to  make  nse  of  the  latter  remedy  against  the  de~ 
spoiler,  or  him  who  has  advised  the  despoliation,  or  possesses  or 
has  received  the  thing,  knowing  that  it  had  been  eeised  hj/force^ 
(quitada  porfuerea,)  &c.  In  section  12,  he  says,  that  this,  the 
possessory  form  of  proceeding,  belongs  to  the  injured  party 
against  any  one,  who  is  over  twenty-five  years  of  age  and  is 
capable  of  making  clandestvne  or  foreste  entry  on  land,  {despojó 
violenta  ó  dandestinamente,)  &c. ;  and  that,  if  one  takea  hyforce^ 
{quita  por  fuerza^  his  own  property  from  another,  or  in  which 
he  has  any  interest,  he  loses  that  interest  which  he  may  have 
in  it. 

In  the  Lonisiana  Code  it  is  laid  down,  that  a  possessory  ac- 
tion may  be  snstained  where  the  eviction  was  by  ^^  forcé  or 
otherwíse ;"  bnt  in  Meeker  v.  WUliameon^  (4  Martin^  Hep.  626,) 
decided  in  1817  and  before  the  adoption  of  the  code,  the  conrt 
uses  the  following  langnage :  '^  The  plaintiff  proving  that  he 
*^  was  in  possession,  and  onsted  by  violence,  fraud,  or  artifice, 
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"  becomes  entitled  to  recovar  possession  at  once."  In  McDor^ 
ough  V.  Chüdre88  et  al.,  (16  Zouisiana  JSep.  556-559,)  the 
coaneel  for  the  defendant  says,  argiíendoj  that  the  reason  for 
the  dietinction  in  the  49th  Abt.  of  the  code  of  practice,  which 
gíves  the  possessory  action  to  one  species  of  possession  and 
denies  it  to  the  other,  is  perfectlj  obvious ;  it  is  given,  be  adds, 
to  redress  a  physical  injury  and  prevent  the  violence,  which 
would  otherwise  take  place;  whereas  a  disturbance  of  mere 
legal  possession  does  not  produce  danger  of  violence,  ñor  re- 
quire  so  prompt  an  action  to  redress  it. 

The  authors,  to  whom  I  have  above  referrod,  both  in  refer- 
ence  to  the  nature  of  possession  in  general,  and  the  diñcrent 
species  of  it,  bj  virtne  of  which  such  an  action  as  the  present 
may  be  sustained,  appear  to  me  to  be  in  conflict,  not  only,  each 
with  the  other,  but  each  with  himself ;  and  the  only  way  iu 
which  I  can  reconcile  their  apparent  contradictions,  is  by  the 
following  conclusions : — 1.  That,  in  case  the  party  can  make  out 
bis  possession  by  showing  an  actual  occupancy,  without  resort- 
ing  to  an  exhibition  of  bis  title,  then,  although  he  may  have  no 
title  whatever,  yel,  if  he  can  show  that  he  has  been  evicted  by 
forcé,  fraud,  artífice,  or  any  clandestino  means,  he  is  entitled  to 
be  restored  to  possession  at  all  events,  even  though  the  other 
party  may  offer,  and  may  be  able  to  prove  an  unquestionably 
valid  title  in  himself;  and,  2.  That  where  the  plaintiff  claims 
the  possession  of  a  large  lot  or  tract  of  land  included  within  the 
boundaries  of  bis  deed,  by  virtue  of  his  having  entered  on  and 
actually  occupied  a  portion,  in  such  case,  he  cannot  recover  for 
an  intrusión  on  any  portion  not  so  actually  occupied,  unless  it 
appears  that  he  claims  undersi  just  tule  and  in  good  faith,  with- 
out which  requisitas  he  could  never  have  acquired  possession 
beyond  the  lines  of  his  actual  occupancy.  In  such  case,  the 
nature  of  the  controversy  changes  from  a  question  of  mere  pos- 
session, to  a  question  as  to  the  righi  of  possessing ;  and  this 
right  can  be  established  only  through  the  médium  of  a  jtéet 
iiüe, 

I  have  referred  to  the  case  of  Meeker  v.  WUliameonj  (4 
Martin,  Eep,  625.)    It  was  held  in  that  case,  that,  although  ti- 
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tie  could  not  be  tried  in  a  possessory  action,  jet  if  the  plaintiff 
pnts  at  issue  his  right  of  possessing,  and  alleges  ownership  and 
exhibits  bis  title,  tbe  defendant  may  dispute  it,  and  retain  pos- 
session  until  tbe  plaintiff  makes  it  good.  Although  the  facte  of 
tbat  case  differ,  in  some  respects,  from  tbose  developed  in  the 
present  one,  yet  tbe  principie  on  which  the  former  was  decided 
appears  to  be  eqnally  tbe  principie  on  wbicb  tbe  latter  must 
depend. 

It  was  insisted  in  Meeker  v.  WiUiamsofiy  tbat  tbe  plaíntifife 
bad  a  rigbt  to  be  restored  to  tbeir  possession,  independently  of 
any  inquiry  into  tbeir  title,  as  in  tbe  case  before  us  it  is  claimed 
tbat  tbe  validity  of  tbe  plaintiffs'  title  cannot  be  qnestioned.  In 
tbe  former,  tbe  plaintiffs  addaced  no  otber  evidence  of  their  title 
tban  a  bilí  of  sale  to  tbem,  as  in  the  latter,  tbe  plaintiffs  haré 
addaced  no  evidence  of  tbeir  possession  of  tbis  particular  lot, 
prior  to  tbe  entry  of  the  defendant,  otber  tban  tbeir  title.  Tbere, 
the  court  say,  it  is  impossible  to  pronounce  on  tbe  question  of 
possession,  witbont  examining  wbether  tbe  bilí  of  sale  be  such 
as  tbe  plaintiffs  could  possess  under ;  so  bere,  I  see  not  bow  we 
can  determine  in  respect  to  the  plaintiffs'  possession  of  tbis  par- 
ticular lot,  witbout  ascert^ining  wbether  their  title  be  such  as 
could  give  tbem  tbe  riffht  of  possessing.  In  tbat  case  the  court 
say:  "In  mere  actions  recuperandw  possessionü^  the  fact  of 
**  possession  alone  is  at  issue.  Tbe  plaintiff,  proving  tbat  be  was 
"  in  possession,  and  ousted  by  violence,  fraud,  or  artífice,  becomes 
"  entitled  to  recover  possession  at  once  ;  tbe  otber  party  not  being 
"  even  permitted  to  say  tbat  tbe  plaintiff  has  no  title  to  tbe  thing. 
"  But  where  tbe  plaintiff  puts  at  issue  his  right  of  possessing,  as 
"  where  be  alleges  thathe  is  tbe  owner,  and  presents  bis  title,  as 
"  tbe  evidence  of  bis  possession,  tbe  single  fact  of  possessing  is  no 
"  longer  the  only  question.  Tbe  defendant  is  then  allowed  to  dis- 
"  pute  the  validity  of  tbat  title,  and  is  maintained  in  the  actual 
"  enjoyment  of  tbe  premises,  if  tbe  plaintiff  fails  to  raake  bis 
*'  title  good."  In  support  of  these  positions,  two  Spanish  writ- 
ers  of  acknowledged  eminence  and  ability  are  cited ;  Greg,  Xa- 
pez  on  Part,  3,  2,  7 ;  and  Gómez  in  leg.  TauH^  46  n.  118. 

Let  US  apply  tbat  doctrine  to  tbis  case.    Tbe  action  is  confesa- 
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edlj  ODe  recuperandcB  j>oé3essicnÍ8.  The  plaintifis,  not  having 
had  the  real  and  actual  possession  of  the  premises,  conld  addace 
no  proof  of  poBsessioD,  other  than  tbroagb  the  mediam  of  their 
title.  Their  right  of  poesessing  this  identical  lot  was  at  isene ; 
thej  have  alleged  their  ownership,  and  have  presented  their  ti- 
tle as  the  evidenee  of  their  possession ;  the  simple  faet  of  poe- 
sessing is,  therefore,  in  the  langnage  of  the  court  in  Meeker  v. 
WiUiamson^  no  longer  the  onlj  qnestion,  and  the  defendant  is 
allowed  to  dispute  the  validity  of  their  title,  and  retain  posses- 
sion, if  they  fail  to  show  a  title  nnder  which  they  conld  possess. 

This  appears  to  be  not  only  law,  bat  reasonable  and  founded 
in  jnstice.  Were  it  not  to  prevail,  then  it  would  be  necessary 
to  hold,  not  onlj  that  the  defendant  could  not  avail  himself  of 
the  imperfection  or  nullity  of  bis  adversary's  title,  when  neces- 
saríl y  adduced  as  the  only  means  by  which  the  latter  can  make 
ont  bis  possession,  bnt  also  that,  according  to  tbe  anthorities 
bereinbefore  cited,  he  could  not  be  permitted  to  allege,  or  set 
up,  or  sustain  bis  defense  upon  a  perfect  and  indisputable  title 
on  bis  own  part  This  latter  contingency,  certainly  under 
American,  and  doubtless  under  Mezican  law  also,  can  occur 
only  where  the  defendant  has  evicted  the  plaintiff  from  actual 
possession,  tbrough  forcé,  fraud,  or  artífice ;  in  which  event,  as 
we  have  seen,  the  plaintiff  is  entitled  to  be  restored  to  posses- 
sion irrespective  of  title ;  for,  in  tbe  language  of  Mexican  writ- 
ers,  public  tranquillity  requires,  that  no  one,  of  bis  own  autho- 
rity  and  witb  violence,  sbould  be  allowed  to  deprive  another  of 
that  which  be  possesses.  {Escrichey  Dic.  de  Leg.  Art.  "  Dee- 
pojo?^ 

Tbe  point,  then,  which  remains  to  be  considered  is  as  to  the 
effect  of  the  plaintiffs'  title.  And,  first,  let  us  ascertain  what  is 
understood,  in  Mexican  law,  by  tbe  terms^w^  ti&e^  and  bolding 
in  goodfaith.  It  was  stated  by  tbe  counsel  for  the  appellants 
that  tbere  could  be  no  possession,  which  the  law  would  recog- 
nize  as  sucb,  eitber  natural  or  civil,  either  in  fact  or  by  the  will, 
unless  it  was  taken  and  held  in  good  faitb  and  by  virtue  of  a 
just  tiUe.  I  tbink,  the  counsel  carríed  tbe  doctrine  too  far.  The 
Bpanisb  law  recognizes  a  possession  in  bad  &ith  and  without 
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jugttiUe.  {JEsorichej  Dio,  de  Zeff.  Art.  ^^  Poseedor  de  mala/é.^ 
However  this  may  be,  the  necesBitj  of  a  jitst  iiüe  is,  in  the  pre- 
Bent  caae,  admitted  bj  counsel,  as  well  as  supported  by  autho- 
rity.    A  possessor  in  good  faith,  is  he,  wbo,  by  a  jttst  tiüe^ 
such  as  sale,  gift,  or  legacy,  has  acquired  a  tbing  from  one 
*whom  he  believed  to  be  the  owner,  or  to  have  the  right  to  sell 
it ;   {Sseriche^  Dic.  de  Leg.  Art.  " Poseedor  de  huena  fe;  1 
Feb.  Tapia^  232  ;)  and  believing,  at  the  same  tiiúe,  that  he  who 
sold  it  had  the  power  or  faculty  of  selling.     {Eecriche^  as  last 
cited.)    The  possessor  in  bad  faith,  is  he,  who  has  tinder  his 
control  a  thing  which  belongs  to  another,  with  the  intention  of 
appropriating  it  to  himself,  withont  a  title  which  is  translative 
of  dominión,  and  he  who  holds  a  thing  by  virtue  of  a  regalar 
title,  {ttttdo  legitimo^)  bnt  derived  from  a  person  who  he  knew 
had  not  the  power  to  sell  it.    {JSscricJie,  Dio.  de  Leg.  Art.  ^^Po- 
seedor  de  moilafi?^    And  one  of  the  instances  put  of  a  posses- 
sion  in  bad  faith,  is  where  one  has  acquired  a  thing  in  cowtrcr 
venúían  of  the  lawa.    {Escriche,  as  last  cited.)    The  amount  of 
this  is,  that,  if  the  title  be  regular  and  fair  on  its  face,  and  the 
purchaser  had  no  reason  to  suppose  that  the  vender  had  not  the 
capacity  to  convey,  the  possession  is  xmdezjuet  Uüe  and  in  good 
íaith ;  but,  if  the  title  be  defective  on  iteface^  or  the  purchaser 
knew  tbat  the  vender  lacked  the  capacity  to  sell,  the  possession 
is  not  in  good  faith,  ñor  unáerjust  tiíU.    Or,  to  express  the  re- 
snlt  in  common  law  language,  if  the  title  be  cclorable^  it  may  be 
adduced  to  show  possession  of  land,  beyond  the  actual  occupa- 
tion,  and  to  the  extent  of  the  boundaries  mentioned  in  tbe  deed. 
If,  therefore,  in  the  case  at  bar,  the  tiüe  of  the  plaintifis  be  re- 
gular on  its  face,  and  they  could,  in  contemplation  of  law,  have 
believed  that  the  Indian  Roberto  had  power  to  sell,  then  they 
might,  probably,  make  use  of  their  title  to  extend  tbeir  posses- 
sions  so  as  to  make  it  co-extensive  with  the  limits  laid  down  in 
their  deed. 

Tbe  question,  then,  is,  whether  their  tiüe  be  of  this  descríp- 
tion.  I  am  convinced  that  it  is  not.  I  am  convinced  that  Bo- 
berto  had  not  the  power  to  convey  in  the  manner  he  did ;  that 
the  title  of  the  plaintiffi  is  defective  and  void  on  its  face ;  and 
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that  tbey  are  chargeable,  in  law,  with  knowledge  of  both  of 
these  facts.  If  I  am  correct  in  tbese  positíons,  there  can  be  no 
pretence  tbatthey  claim  under^W^  tiÜCj  or  caá  be  considered 
as  possessors  in  good  faith. 

I  sliall  now  proceed  to  consider  these  positions.  And,  first, 
as  to  the  title.  An  ossential  element  in  the  valídity  of  a  con- 
tract,  whether  in  Mexican  or  American  law,  is  a  capacitj  to 
contract — ^a  capacitj  in  the  grantor,  to  convey — and  a  capacity 
in  the  grantee,  to  receive.  In  some  instances,  as  in  the  case  of 
minors,  there  raay  be  a  qualifíed  capacity  to  contract,  which, 
when  exercised,  may,  by  subsequent  acts,  be  bronght  to  attain 
the  eñect  of  a  ful!  capacity.  Bat  in  Bobeiix)  there  was  lacking, 
in  every  respect,  the  capacity  to  transfer  the  land,  which  he 
held  as  a  gift  from  the  govemraent  Tlie  very  instrument  un- 
der  which  he  acquired  his  rights,  the  grant  from  the  governor 
of  California,  declares,  in  express  terms,  that  he  shall  not  hav^e 
the  power  to  aliénate  or  mortgage  the  land,  or  impose  upon  it 
any  charge  or  incumbrance  whaf^oever. 

It  cannot  be  seriously  doubted,  that  any  independent  govem- 
ment  may,  in  disposing  of  the  national  domain,  annex  to  the 
estáte  and  right  conceded,  sach  conditions  and  restrictions,  as, 
in  its  own  sovereign  pleasure,  it  sees  fit.  The  rule,  that  restraints 
apon  alíenation  are  contrary  to  the  policy  of  thelaw,  and  there- 
fore  void,  raay  be  applicable  to  a  conveyance  from  one  individ- 
ual to  another,  but  can  have  no  application  to  a  grant  from  the 
sovereignty  of  a  nation,  or  from  an  officer  to  whom  the  exercise 
of  this  attribute  of  sovereign  power  has  been  entrusted.  Not 
only  was  it  not  opposed  to  Mexican  law,  for  the  governor  of 
California  in  the  discharge  of  his  legitímate  duties  in  distribut- 
ing  the  public  lands,  to  impose  on  an  errumcipcUed  Indian  re- 
strictions against  alíenation,  but  it  was  in  strict  conformity  with 
the  positive  provisions  of  Mexican  legislation. 

Mr.  Ilalleck,  in  his  report  to  General  Riley  concerning  the 
regulations  which  controUed  the  grants  or  sales  of  land  in  Cali- 
fornia, says,  ^'  The  emancipated  Indians  were  to  assist  in  the 
"cultivation  of  the  comraon  lands  of  the  iiew  pueblos,  but  were 
"  prohibited  from  selling  any  of  the  lots  or  stock  assigned  to 
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^^  them.  AU  contracts  with  them  were  declared  void.  If  thej 
"died  without  heirs,  their  property  revei'ted  to  the  nation," 
And  he  adds,  that  the  regulations,  of  which  this  Í8  ene,  were  con- 
firmed  as  late  as  the  year  1834.  According  to  the  same  report, 
the  secularization  of  the  Müsiona  oí  California  was  first  pro- 
jected  by  the  govemor  and  territoriftl  Depntation  of  California, 
for  the  parpóse,  and  under  the  pretence,  real  or  ostensible,  of 
ameliorating  the  condition  of  the  native  popnlation. 

The  object  of  the  restrictiou  in  the  grant  to  Boberto,  and  of 
the  law  to  which  Mr.  Halleck  refers,  is  entirely  obvious.  They 
both  had,  for  their  beneficent  purpose,  the  interposition  of  an 
insuperable  barrier  against  all  attempts  on  the  part  of  the  white 
race  to  strip  the  natives  of  the  property  which  they  might  ac- 
cumulate  by  their  own  industry,  or  which  they  might  receive 
from  the  bounty  of  the  government.  Such  provisions  were  no 
less  wise  in  México,  and  no  less  necessary  in  California,  than 
they  have  been  fonnd,  from  experience  in  the  United  States,  to 
be  imperative,  in  order  to  prevent  ignorance  and  thoiightless- 
ness  from  being  led  into  foUy  by  superior  knowledge  and  pru- 
dence  and  sagacity.  And  this  was  no  new  and  late  tone  given 
by  Mexican  legislators  to  national  policy.  Whatever  may  have 
been  the  practice  of  the  European  settlers  of  the  Spanish  domin- 
ions  in  America,  the  spirit  of  the  Spanish  laws,  when  viewed 
in  the  light  of  the  ages  in  which  they  were  enacted,  always  en- 
deavored,  tbough  often  with  but  little  snccess,  to  cherish  and 
protect  the  native  inhabitants  against  the  rapacity  of  their  inva- 
ders. 

By  a  decree  of  Philip  II,  made  on  the  24th  day  of  March 
1571,  it  was  ordered,  that  when  Indians  wished  to  sell  their 
property,  whether  personal  or  real  estáte,  it  was  to  be  sold  at 
auction,  in  the  presence  of  the  justice,  after  the  expiration  of 
thirty  days  in  the  case  of  real  estáte,  and  nine  days  in  the  case 
of  personal  property ;  and  that  any  sale,  which  had  not  these 
requisites,  should  be  of  no  validity  or  effect ;  {de  ningún  valor 
ni  efecto;^  but  that  the  justice  might,  if  it  appeared  proper  to 
him,  abridge  this  period  in  respect  to  moveables.  (Ley  27,  tía. 
6,  l%b.  1  y  déla  Heo.  de  Indias.) 
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Bj  law  18,  tü.  12,  lib.  éofthe  BecopÜaeion  de  Indias^  it  was 
ordered,  that  the  sale  and  distribntion  of  lands  to  the  Indiana 
shoold  be  made  in  sncb  a  manner,  that  tbere  sbonld  be  appro- 
priated  to  them  a  snrplus  over  and  above  wbat  tbey  might,  in 
Btrictness,  laj  daim  to ;  and  that  the  lands,  npon  which  they 
Bhould,  by  their  personal  indastiy,  have  made  improvements, 
whereby  the  fertility  of  them  was  increased,  should,  in  the  first 
place,  be  set  apart  for  them,  and  that,  in  no  event,  shonid  they 
have  the  power  to  sell  or  aliénate  them,  (jpor  ningún  caso  se  les 
pueden  vender  ni  enagenar.) 

Zaws  16, 17, 18  and  19,  qf  tide  12,  Itb.  4,  of  the  same  oode 
also  prohibited  the  sale  of  lands  of  the  Indians  wíthont  the  cita- 
tion  otih^  fiscal  of  the  audiencia^  and  provided  rules  and  regn- 
lations  to  protect  the  Indians  in  the  possession  of  their  lands, 
and  to  secare  them  in  the  free  ose  and  enjoyment  of  them. 

In  order  to  enforce  the  more  exact  observance  of  the  laws 
last  cited,  and  by  virtue  thereof,  the  royal  audiencia  of  México, 
on  the  23d  day  of  Febrnary  1781,  adoptcd  an  ordinance,  entiüed 
Insúructiane  conoeming  salea  and  alienations  (jf  lands  hy  Indi- 
ans^ which  sets  forth,  in  foll,  the  policy  of  the  Spanish  laws  in 
prohibiting  such  sales.  This  speaks  of  the  general  abuse  with 
which  the  Indians  persisted  in  the  hurtful  practico  of  alíenating 
their  lands,  building-lots,  and  houses,  as  well  those  of  their  own 
individual  acquisition,  as  those  of  community,  whereby  they 
fiubjected  themselves  to  inexpressible  losses,  {imponderables  per- 
Juicios^)  until,  at  length,  the  most  improvident  among  them 
found  tbemselves  destitute  of  habitations  wherein  to  Uve,  and 
were  leflb  without  even  the  shelter  of  cabins  sufficient  for  the 
preservation  of  human  life.  Beference  is  therein  made  to  the 
great  prejudice  which  the  Indians  suffered,  through  loans, 
pledges,  loases,  and  sales,  which  they  were  in  the  habit  of  mak- 
ing,  either  voluntarily  or  under  the  constraint  of  want  or  com- 
pulsión, not  only  from  one  to  another,  but  also  to  strangers, 
Spaniards,  Mestizos,  and  other  castos,  without  regard  to  the 
provisions  of  the  laws  in  the  BecopUacion  de  Indias^ 
which  dedared  such  sales  to  be,  not  only  unlawful,  but  prohib- 
ited, unless  made  with  a  previous  license  and  with  the  formali- 
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ties  reqtiired  by  law.  It  declares  that  this  practice,  increasing 
from  day  to  day,  would,  if  longer  tolerated,  induce  tbe  fear  that 
the  Indiana  wonld  finallj  arrive  at  that  most  nnbappy  condition, 
in  wbicb  tbej  wonld  bave  neitber  habitations  to  dwell  in,  ñor 
land  to  cnitivate,  ñor  means  wberewitb  to  procnre  a  snstenance 
or  paj  the  duties  impoeed  on  them,  and  wonld  become  inac- 
cessible  to  the  pions  efforts  of  the  govemment  for  their  preser- 
yation  and  increase ;  bnt  wonld,  when  finding  themaelves  in  a 
destitnte  condition,  snrrender  themselves to idleness  and  avaga- 
bond  life,  to  which  tbej  were  naturallj  prone,  wonld  abandon 
their  families  and  sepárate  themselves  from  their  puébloiy  be- 
come  fngitives  and  vagrants,  and  therebj,  to  a  great  degree, 
deprive  the  rojal  treasnry  of  the  tribute  which  thej  were  re- 
qnired  to  paj.  These  are  some  of  the  many  motives  and  in- 
dncements  recited  in  that  ordinance  for  prohibiting  Indiana 
from  alienating  or  incnmberíng  their  lands.  It  then  declares 
that,  in  no  case  and  nnder  no  pretezt,  shonld  there  be  execnted 
anj  sales,  mortgages,  leases,  or  other  species  of  alienation  of 
lands  bj  Indians,  not  onlj  of  snch  lands  as  were  set  apart  for 
common  nse,  bnt  also  of  snch  as  had  been,  or  which  shonld  be, 
acqnired  as  prívate  propertj  bj  inheritance,  gift,  or  other  means 
of  acqnisition,  nnless  snch  sale,  léase,  or  other  species  of  alien- 
ation, shonld  have  first  received  the  license  of  the  snperior  go- 
vemment, the  general  conrt  of  the  natives,  or  the  royal  audieri- 
oiay  npon  proof  of  the  necessitj  and  ntility  thereof,  with  a  pre- 
vions  hearing  of  the^coZ,  and  alter  a  fnll  compliance  with  all 
the  reqnirements  of  law ;  and  all  jnstices  and  escribanos  were 
prohibited  from  sanctioning  any  instrument  of  sale  or  léase, 
withont  the  aforesaid  licenses,  nnder  the  penalty  of  five  hnndred 
dollars  and  loss  of  office,  and  thennllity  of  snch  instmments,  {la 
ivididad  de  loa  que  aeí  otorgaren^)  with  the  additional  penalty 
that  the  vendors,  lessors,  and  mortgagors,  and  the  pnrchasers, 
lessees,  and  mortgagees,  shonld  be  condemned  to  lose  the  lands, 
which  were,  thereupon,  reqnired  to  be  given  to  other  necessi- 
tons  persona,  who  wonld  observe  the  laws  in  relation  to  their 
preservation  and  nse.  {Ordenaneaa  de  Tierras  y  Affuasy  94 
to9S.) 
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So,  also,  by  the  rojal  ordinance  for  the  establishment  and  in- 
strnctíon  of  the  Intendanis  of  Amty  and  Praoince  in  líew 
Spain,  which  received  the  sanction  of  the  Spanish  monarcli 
Charles  III  in  the  year  1781,  it  wae  ordered,  that  crown  lands 
Bhould  be  dietributed.  to  marríed  Indiana,  who  were  not,  either 
in  their  own  right  or  in  the  right  of  their  wives,  the  owners  of 
any,  with  a  prohibition  from  aliening  the  same,  in  order  that  their 
heirs  of  both  sexes  might  sncceed  thereto ;  "  for,"  says  the  ordi- 
nance, "  my  royal  pleasnre  is,  that  all  snch  natives  may  have  a 
"  competent  qnantity  of  real  property."  {Sec.  61,  of  Eeal  Or- 
denanza de  Intendentes) 

These  are  some  of  the  provisions  of  Spanish  and  Mexican  law, 
tonching  the  disability  of  Indians  to  transfer  their  lands.  All 
of  them  manifest  the  great  anxiety  which  the  rulers  of  México 
have  felt,  to  coUect  the  natives  together  in  commnnities  and 
Bubject  them  to  municipal  regnlations,  to  secare  to  them  the 
ability  to  pay  the  tribute  imposed  upon  them  for  the  supply  of 
the  national  treasnry,  to  indnce  them  to  forget  their  ancient  re- 
ligious  rites  and  embrace  the  catholic  faith,  to  reform  their  idle 
and  roving  propensities  and  make  them  industrious  and  nsefnl 
Bubjects.  (xS¡?«  Ley  1,  tit  3,  lib,  6,  Bec.  de  Indiae)  The  legisla- 
tion  on  this  subject  was  not  limited  solely  to  considerations  of 
benefit  to  individuáis.  Its  whole  tenor  abundantly  proves,  that 
its  main  purpose  was  the  advancement  of  great  measures  of  na- 
tional policy  in  respect  both  to  temporal  and  spíritual  affairs — 
that  it  was  a  series  of  continued  efforts  to  obvíate  the  hurtful 
consequences  resulting  to  society  from  having  in  its  midst  a 
population  destitute  of  habitations  and  the  means  of  subsistence, 
and  consequently  vicious,  vagrant,  and  easily  seduced  into  the 
commission  of  crime. 

It  would  seem  to  be  sufflcient  to  establish  the  position,  that 
the  conveyance  from  Roberto  to  Sufiol  did  not  give  even  a  color 
of  title,  that  the  attempted  transfer  was  not  only  in  palpable 
violation  of  the  plain  terms  of  the  grant  to  Roberto,  but  was 
expressly  prohibited  by  positivo  law,  and  in  contravention  of 
the  entire  spirit  of  Spanish  and  Mexican  legislation.  I  cannot 
doubt,  that  the  Mexican  courts  would  have  held  the  conveyance 
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tó  be  void,  not  only  when  directly  attacked  by  the  government 
OT  by  the  beneficiary  himself  or  hia  beire,  but  wben  coming  up 
coIlateraJly,  as  in  this  case.  The  law,  for  wise  municipal  pnr- 
poses,  has  prononnced  it  to  be  of  no  valid\ty  or  efiTect,  and 
conrts  OQght  not  to  attempt  to  overturn  the  ascertained  policy 
of  the  legislativo  power. 

But  the  counsel  for  the  appellants  insists,  that,  by  the  decrees 
of  1812  and  1813,  (9  Col.  of  Decrees  54,  57, 107,)  and  by  the 
provisions  of  the  constitution  of  1836,  {Arte.  1,  2,  7,)  and  of 
the  constitution  of  1843,  {úiú.  2,  art.  7,)  the  restrictions  on  alien- 
ation  by  Indians  were  removed. 

The  decrees  cited  próvido  for  the  distribution  to  Indians  of 
lands  in  the  vicinity  of  the  Pueblos^  and  lands  held  in  common, 
with  prohibitíons  to  entail  the  same  or  convey  them  in  mort- 
main¡  and  the  conclusión  is  deduced  from  the  fact  of  such 
limited  prohibition,  that  the  benefieiaries  had,  in  all  other  re- 
spects,  the  unqualified  power  of  alienation.  I  cannot  come  to 
the  same  Conclusión.  I  think  these  decrees  neither  do,  ñor 
were  intended  to,  snpersede  the  laws  then  in  forcé.  The  law, 
as  it  then  stood,  did  not  absolutely  forbid  the  transfer  of  lands 
held  by  Indians ;  but  it  required,  as  an  essential  requisito  to 
the  validity  of  a  conveyance,  that  it  should  be  made  under  the 
supervisión,  and  receive  the  approbation,  of  the  proper  officer. 
These  decrees,  howevcr,  take  away  the  power  of  alienation, 
even  in  this  manner,  when  the  transfer  is  by  way  of  entail,  or 
in  mortmain.  The  anterior  law  is  not  expressly  repealed  by 
the  decrees  cited,  and,  at  the  same  time,  not  being  inconsistent 
with,  ñor  repugnant  to  them,  is  not  affected  by  implication. 

The  constitutions  referred  to,  it  is  said,  by  conferring  upon 
Indians  the  character  of  Mexican  citizens,  thereby  removed  all 
restraints  on  the  alienation  of  lands  by  them.  But  this  argu- 
ment  proves  too  much.  Infants,  idiots,  lunatics,  spendthrifts, 
and  married  women,  are  also  Mexican  citizens ;  yet  it  can 
Bcarcely  be  claimed  that  those  constitutional  provisions  were  in- 
tended to  remove  all  disabilities,  under  which  they  are  placed 
by  law,  and  enable  them  to  contract  and  aliénate  their  property 
without  the  interven tion  of  tutor  or  curator,  committee  or  guar- 
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dian.  So  with  Indiana.  Thongh  elevated  to  the  conditíon  of 
Mexican  citizens,  thej  must^tíll  contract,  and  convej  property, 
in  the  mode  prescríbed  for  them  bj  law. 

It  Í8  further  contended  that,  by  virtue  of  the  Plan  of  Iguala, 
and  the  circnlar  of  Jannary  llth,  1821,  which  declared  that  all 
the  inhabitants  of  México  were  eqaal  in  rights,  withont  distino- 
tion  of  Earopeans,  Africana  or  Indiana,  the  diaabilitiee  of  the 
latter  claaa  to  tranafer  their  landa  withont  control  were  removed. 
The  eame  objection  to  thia  argument  ariaea,  which  haa  been 
noticed  in  reapect  to  that  fonnded  on  the  conatitutiona  referred 
to.    It  provea  too  mnch.    Beaidea,  it  ia  laid  down  in  the  JFe- 
irero  Mejicano,  {iom.  1,  p.  97,)  in  speaking  of  the  Plan  of 
Ignala,  that  all  thoae  lawa,  which  eatablieh  different  regulationa, 
according  to  the  diveraity  of  racea,  atill  remain  in  forcé,  when 
they  concede  acmé  rational  and  anbatantial  favor,  thongh  not, 
when,  without  reaaon,  thej  anbject  anj  claaa  to  a  diatinction 
ridicnloue  and  abhorrent.    And  we  have  aeen,  that  the  object 
of  the  diaability  nnder  conaideration,  waa  not  to  créate  an  in- 
vidiona  diatinction  or  impoae  a  naeleaa  bnrden,  bnt,  in  part  at 
leaat,  to  favor  the  nativo  inhabitanta  by  ahielding  them  from 
the  impoaitiona  of  the  auperior  racea. 

By  the  above  reaaouing  I  am  led  to  the  conclneion  that  the 
title  of  the  plaintiflb  ia  nuil  and  void. 

The  next  queation  ia  whether  it  waa  void  on  ita  face.  The 
approbation  and  conaent  of  the  goverament  being  neceaaary  to 
the  tranafer  by  Roberto,  and  hia  conveyance  having  been  made 
withont  anch  approbation  or  conaent,  the  title,  therefore,  on  ita 
face,  ia  lacking  in  a  anbatantial  point,  aa  mnch  aa  if,  in  any 
other  particular,  it  were  defectivo  in  the  eaaential  requirementa 
of  law. 

Are  the  plaintiffa  chargeable  with  knowledge  that  they  took 
nothing  under  their  deeda  ?  It  ia  a  principie  of  Spaniah  and 
Mexican  jnriaprudence,  eqnally  with  theEngliah  and  American, 
that  every  citizen  ia  preaumed  to  know  the  law,  and,  with  aome 
exceptiona  not  affecting  thia  caee,  ignorance  of  it  excnaea  no 
one.  (JSscriche,  Dio.  de  Leg.  Art.  "  IgTwrancia  /"  1  Feh.  M^. 
18.)    The  law,  then,  aaya  that  the  plaintifb,  when  they  received 
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tbeir  title,  knew  that  Boberto  had  not  the  capacitj  to  convej ; 
tbat  the  title  to  tbem  was  void,  on  its  face,  for  the  want  of  an 
indispensable  requisite.  They  cannot,  therefore,  according  to 
the  Mexican  antborities  hereinbefore  dted,  insist  that  thej 
elaim  in  good  faith. 

I  come,  now,  to  consider  the  effect  of  a  claim  set  np  under  a 
title  thus  defective. 

In  Spanish  law,  nuUity  is  divided  into  absoluto  and  relative. 
The  former  is  that  which  ariscs  from  a  law,  whéther  civil  or 
criminal,  the  principal  motive  for  which  is  the  public  interest ; 
and  the  latter  is  that  which  affects  onlj  certain  individuáis. 
Nullitj  is  not  to  be  confounded  with  rescisión.  NuUity  takes 
place,  when  the  act  is  affected  with  a  radical  vice,  which  pre- 
vents  it  from  producing  any  eñect ;  as  where  an  act  is  in  con- 
tra vention  of  the  laws  or  of  good  moráis,  or  where  it  has  been 
ezecuted  by  a  person,  who  cannot  be  supposed  to  have  any  wiU, 
as  a  child  under  the  age  of  seven  years  or  a  madman,  (un  niño 
ó  demente.)  Hesdsion  is  where  an  act,  valid  in  appearance, 
nevertheless  conceals  a  defect,  which  may  make  it  nuil,  if  de- 
manded  by  any  of  the  partios ;  as  for  example,  mistake,  forcé, 
frand,  deceit,  want  of  suflScient  age,  &c.  NuUity  relates  gene- 
rally  to  public  order,  and  cannot,  therefore,  be  made  good, 
either  by  ratification  or  prescription ;  so  that  the  tribunals 
ought,  for  this  reason  alone,  to  decide  that  the  nuil  act  can 
have  no  efiect,  without  stopping  to  inquire  whether  the  parties 
to  it  have,  or  have  not,  received  any  injury.  üescisian^  on  the 
contrary,  may  be  made  good  by  ratification  or  by  the  silence  of 
tiie  parties ;  and  neither  of  the  parties  can  demand  it,  unless 
he  can  prove  that  he  has  received  some  prejudice  or  sustained 
some  damage  by  the  act.  {JSscriche^  Dio.  de  Leg.  Art.  "  iVWí- 
dad.'") 

In  Spencer  v.  GrimbaUj  (6  Martinas  New  Series^  362,)  the 
court,  treating  of  the  Spanish  law  on  this  subject,  say :  '^  Some 
"  of  the  writers  on  our  law,  of  the  very  highest  authority,  are 
''  of  opinión  that  it  is  only  such  nuUities  as  grow  out  of  prohi- 
"  bitions,  hamngfor  thevr  Jirst  andjmncipal  c^ect^  reasons  of 
^^prMic  uUlity^  that  strangers  ca/ii  set  v/p  in  their  ¿líense  /  and 
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^'  that,  wbenever  the  nnllity  ís  pronounced  bj  tfae  law  more  in 
^'  relation  to  the  individual  tban  the  pnblic,  the  partj  intended 
"  to  be  protected,  can  only  claim  the  benefit  of  it.  Otbeis,  of 
'^  eqaal  celebrity,  reject  the  distinction,  and  tbink,  that,  when- 
^^  ever  the  contract  claimed  under  is  declared  nuil  for  want  of 
^^  certain  forraalities,  no  person  can  claim  under  it." 

The  nuUitj  of  the  conveyance  from  Boberto  resulta  as  we 
have  seen,  írom  its  being  in  violation  of  legal  prohibitions,  hay- 
ing  for  their  first  and  principal  object  public  order  and  public 
utilitj,  and,  therefore,  in  the  langnage  of  Escriche  above  cited, 
cannot  be  made  good  either  bj  ratification  or  prescription,  and 
maj,  as  implied  bj  the  language  of  the  court  in  Spencer  v. 
OrimbaU^  be  set  up  by  a  stranger  in  his  defense. 

I  am  aware  that  the  case  last  cited  may  be  claimed  to  have 
decided  the  contrary  of  the  conclusión  to  which  I  have  arrived. 
Were  that,  indeed,  so,  I  might  perhaps  think  that  we  ought  not 
to  determine  a  point  in  opposition  to  the  authority  of  that  dis- 
tinguished  tribunal.  The  facts  of  that  case,  however,  bear  but 
a  remote  analogy  to  the  facts  of  the  case  before  us.  The  sale 
there  was  by  a  tiíbe  of  Indians — ^here,  by  an  individual.  The 
question  there  was,  whether  the  Beloxi  tribe  of  Indians  had 
parted  with  the  title  to  their  lands.  But  it  appearcd  that  the 
sale  was  not,  as  in  the  case  at  bar,  a  prívate  transaction,  but  a 
public  act,  passed  before  the  commandant  of  Kapides,  and  ap- 
proved  by  the  govemor  of  Louisiana.  The  Spanish  law  was 
thus  substantially  complied  with.  The  only  point  decided  by 
that  case  is,  that  it  was  not  necessary  that  the  sale  should  be  at 
public  auction,  and  in  thajb  conclusión  I  entirely  concur. 

I  may  be  allowed  to  suggest,  with  the  highest  respect  for  the 
eminent  legal  ability  of  the  judge  who  delivered  the  opinión  of 
the  court  in  Spencer  v.  OrimhaU^  that  the  reasoning  of  that 
case,  if  extended  beyond  the  precise  facts  to  which  it  is  there 
applied,  can  scarcely  bear  the  test  of  examination.  He  likens 
the  incapacity  of  Indians  to  the  temporary  disability  to  which 
minors  are  subject,  and  deduces  the  conclusión,  that,  because 
a  sale  from  a  minor  is  only  voidable,  therefore  a  sale  from  In- 
dians is  also  only  voidable.    But  we  have  seen  from  the  author- 
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íty  of  EscricJiey  that  whilet  a  contract  with  a  pereon  de  menor 
edad  is  only  voidable  and  subject  raerely  to  the  rescission  of  tbe 
partj,  a  contract  with  a  lunatic  on  an  infant  under  the  age  of 
seven  years  {un  niño)  is  affected  with  that  radical  vice  which 
prevente  it  from  having  anj  effect.  A  contract  with  an  Indian 
partakes  rather  of  the  natare  of  a  contract  with  v/n  ndñOy  or  ttn 
demente^  than  of  a  contract  with  a  person,  who,  thongh  not 
having  attained  fall  age,  has  nevertheless  paseed  the  boands  of 
childhood.  Again,  it  aeems  to  be  conoeded  in  that  case,  that 
nollities  growing  out  of  prohibitions,  which  are  fonnded  npou 
reasons  of  pnblic  ntilitj,  may  be  taken  advantage  of  by  stran* 
gers  in  their  defense ;  and  such,  we  have  seen,  were  the  reasons 
for  the  prohibitions  nnder  consideration. 

Kor  do  I  deem  it  any  answer  to  the  view  of  the  case  I  have 
taken,  to  say  that  the  restraint  on  alienation  in  tbe  grant  from 
Micbeltoreno  to  Boberto  is  a  condition,  for  the  breach  of  which 
only  the  govemment  can  interfere.  It  may  be  trne  as  a  general 
proposition,  applicable  between  individuáis,  or  even,  perhape, 
where  the  govemment  is  a  party,  when  neither  positivo  statnte 
ñor  the  general  policy  of  the  law  has  been  contravened,  that  the 
breach  of  a  condition  can  be  taken  advantage  of  only  by  the 
pe«ou  who  imposed  it,  or  by  one  who  ís  a  j^vy  either  in  con- 
tract  or  estáte.  Bnt  here  is  something  more  than  a  condition. 
It  is  an  absolute  prohibition — ^a  prohibition,  too,  which  is  in  per- 
fect  harmony  with  both  the  letter  and  spirit  of  Spanish  and 
Mexican  legislation  for  centnries.  The  policy  of  the  law,  for 
wise  porposes,  will  not  permit  the  white  race  to  trade  or  traffic 
with  the  Indians  in  the  lands  granted  to  them  by  the  govem- 
ment. That  law  and  that  policy,  in  addition  to  the  plain  terms 
of  the  original  grant,  have  been  disregarded  by  the  plaintifis, 
and  the  defendant,  a  stranger,  is  consequently  permitted  to  avail 
himself  of  the  niillity  of  their  title. 

The  policy  referred  to  is  not  peculiar  to  Spain  or  to  México^ 
bttt  is  adopted  and  adhered  to  in  the  United  States.  There,  In- 
dians are  permitted  to  sell  their  lands  under  the  superintendence 
of  an  agent  of  the  govemment,  whilst  a  prívate  sale  is  void,  and 
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ineffectual  for  anj  purpose,  even  to  support  a  colorable  daiin  of 
title. 

A  case  stronglj  analogons  to  the  one  at  bar,  has  been  decided 
by  the  supreme  court  of  the  state  of  New  York.  {Jackmm  ex 
dem.  Gilbert  v.  Wood^  7  J.  B.  290.)  It  there  appeared  that  a 
patent  for  a  lot  of  land  had  been  issned  to  an  Oneida  Indian, 
"  to  hold  unto  him  and  his  heirs  and  assigns  forever.^'  The  pa- 
tentee  died  leaving  two  Bons,  bis  heirs,  who  sold  and  convejed 
the  land  to  A.  It  was  held  that  the  sale  and  convejance  were 
void,  they  not  haying  received  the  consent  of  the  legíslature,  or 
the  approval  of  the  snrveyor-general,  as  required  by  law.  Eent, 
Oh.  J.,  delivering  the  opinión  of  the  court,  says :  "  The  variou» 
^'  regulations  in  the  act  of  1801,  all  show  the  sense  of  ihe  legis- 
^^  latnre,  that  an  Indian,  in  his  individual  capacity,  is,  in  a  great 
^^  degree,  inope  consiUij  and  unfit  to  makecontracts,  unless  witb 
^'  the  consent,  and  under  the  protection,  of  a  civil  magistrate. 
"  The  law  not  only  protects  Indians  from  any  suit  upon  their 
'^  coutracts,  but  it  declares  specially,  that  all  alienations  of  land 
"  by  the  Brothertown  and  New  Stockbridge  Indians,  are  void. 
*^  These  are  just  and  humane  guards  against  the  imposition  and 
'^  frauds,  which  that  unfortunate  people  have  not  the  power  to 
"  withstand.  The  same  provisions  prevalí  in  the  Spanish  co- 
''  lonies.  None  of  the  Indians  within  the  Spanish  dominión» 
"  can  dispose  of  their  real  property,  without  the  interven  tion  of 
"  a  magistrate."  Again  he  says,  {p.  297,)  "  these  statutes 
"  onght  to  be  construed  liberally.  The  principies  of  public  po- 
^^  licy,  a  sense  of  justice  and  humanity,  the  honor  of  the  state, 
"  and  the  conclusions  of  law,  require  us  to  consider  such  con- 
^^  tracts  as  made  with  persons  unfit  to  contract  without  the  ad- 
"  vice  of  disinterested  counsel." 

If  any  reasons  were  needed  in  addition  to  those  above  ad- 
vanced,  to  maintain  the  justice  and  wisdom  of  tlie  policy  of  the 
law,  they  might  be  gatliered  from  this  very  case.  Roberto  the 
Indian  conveyed,  in  payment  of  a  precedent  debt  of  five  hun- 
dred  dollars,  an  estáte  which  the  proof  shows  to  be  worth  one 
hundred  thousand  dolíais ;  and  though  the  valué  of  the  land  is, 
doubtless,  greatly  enbanced  since  the  conveyance,  there  can,  I 
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think,  be  but  little  qnestion,  that,  at  tlie  time  of  the  sale,  thÍB 
tract  of  land,  as  fertile  probablj  aa  any  in  the  state,  was  worth 
more  than  twenty-tbree  cents  an  acre. 

The  solé  qaestion  remaining  is,  as  to  what  effect  should  be 
given  to  the  stipnlation,  which  I  noticed  in  the  outsét.  In  all 
cases  coming  up  from  conrts  of  First  Instance,  I  am  disposed, 
owing  to  the  want  of  form  and  regularitj  in  their  proceedings, 
to  look  on  an  application  for  a  new  trial  with  great  favor ;  and 
if,  in  this  case,  I  snpposed  that  the  plaintifis  conid  make  out  an 
actual  possession  without  resorting  to  their  title,  and  an  eviction 
bj  the  defendant  of  the  character  required,  I  should  feel  dis- 
posed  to  waive  the  strict  constrnction,  which,  if  the  stipulation 
bad  been  given  nnder  the  present  sjstem  of  practico,  ought  to 
be  applied  to  it.  But  the  cause  seems  to  have  been  thoronghly 
tried,  and  the  evidence  fullj  retumed;  and  I  do  not  see  how  it 
is  possible  for  the  plaintiffs  to  make  out  a  possession  without 
resorting  to  their  title,  and  the  moraent  thev  inyoke  the  aid  of 
that,  they  show  that  thej  could  never  have  acquired  possession 
beyond  the  metes  and  bounds  of  their  actual  occupation.  A 
new  trial  would,  consequently,  be  but  an  useless  expense ;  I 
think  it  should  be  refused,  and  the  judgraent  be  affirmed. 

Ordered  accordingly. 

Hastings,  Oh.  J.  (dissenting.)  The  plaintiffs  sued  to  recover 
a  tract  of  land,  alleging  that  for  more  than  two  years  they  had 
been  in  the  peaceable,  public,  and  uninterrnpted  possession  of 
the  land,  as  owners,  and  that,  shortly  before  the  commence- 
ment  of  their  suit,  the  defendants  forcibly  entered  upon  and  de- 
tained  it,  and  that,  when  the  plaintiffs  had  erected  a  bnilding 
upon  the  land,  the  defendants  carne  with  forcé  and  drove  away 
the  plaintiffs'  workmen,  and  destroyed  their  building.  The 
plaintiffs  seek  to  be  restored  to  the  possession,  and  to  recover 
damages.  The  defendants  deny  all  the  allegations  of  the  petition, 
and  claim  back  one  bundred  and  sixty  acres  of  the  land  under 
the  pre-emption  laws  of  the  United  States.  The  defendant  Hep- 
bum  justifies  the  destruction  of  the  plaintifb'  building  on  the 
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ground  that  it  was  erected  within  the  furrow  which  marked  the 
linea  of  his  settlement,  and  was  a  nnisance.  The  other  defend- 
ants  jnstifj  as  his  agenta  and  servants.  He  also  claims  dam- 
ages  in  re-convention  from  the  plaintiffs,  on  the  ground  that 
they  have  erected  another  bnilding  within  his  enclosnre.  The 
record  contains  all  the  evidence  giren  on  the  trial.  The  plain- 
tiffs insist  that  the  verdict  is  contrarj  to  the  law  and  evidence. 
The  law  of  evidence  in  actions  of  ejectment  at  common  law  has 
Leen  appealed  to  on  the  argument  of  this  canse  and  an  effort 
made  to  place  the  plaintiffs  in  the  position  of  parties  setting  up 
title,  and  seeking  to  acqnire  possession,  but  we  shonld  look  to 
the  remedies  existing  at  the  time  when  the  action  was  brought 
ander  the  system  of  jurisprudence  then  in  forcé.  The  Spanisk 
law  as  modified  by  statnte,  and  not  repngnant  to  the  Repub- 
lican  institntions  of  México,  was  the  law  of  California  np  to  the 
time  of  the  acquisition  of  the  country  by  the  United  States.  (1 
Alvares j  16 — 5  Col,  de  Dec,  1 — 1  Felrero  Mexicano^  2 Y.) 
And  that  acquisition  effected  no  chango  in  the  law  regulating 
the  rights  or  relations  of  individuáis.  {Hal,  Dig,  200 — 411  Yair 
td—Z  Part.  199,  200,  201—1  Fet.  B,  67,  642,  and  other  cases 
cited  in  6¿A,  7¿A,  9¿A,  lOíA,  12^A,  Pet.  Pep.) 

The  different  kinds  of  possession  for  the  recovery  of  which 
possessory  actions  are  sustained  in  the  Spanish  and  civil  law, 
the  two  interdicts  summary  and  plenary  iustitnted  for  the  re- 
covery of  such  possession,  are  fully  examined  in  my  dissenting 
opinión  in  the  case  of  Woodworth  v.  Fulton  et  al.y  to  which  case 
reference  is  now  made,  for  a  better  understknding  of  the  rights 
and  remedies  of  a  party  despoiled  of  possession  of  immoveable 
property.  This  action  is  purely  a  possessory  one,  the  plenary 
interdict.  Ko  title  in  the  plaintiffs  is  alleged,  but  a  possession 
under  a  claim  of  title  in  goo4  faith  for  more  than  a  year  and  a 
day. 

To  maintain  their  right  to  recover  it  is  only  necessary  in  this 
action  for  the  plaintiffs  to  show  their  own  possession  for  that 
length  of  time,  and  the  entry  of  the  defendants.  The  question 
of  title  cannot  be  raised.  In  Louisiana,  whose  system  of  law  is 
derived  from  the  same  source  as  that  which  prevailed  here,  pos- 
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se88Íon for ajear ¿Lvea presumptive  title ;  iipon  proof of such pos- 
session  in  a  possessory  action  bronght  witbin  a  year,  a  party  can 
recover  the  poesession  even  againat  tbe  true  owner,  wbo  would 
not  be  permitted  to  set  up  bis  own  title  as  a  defense,  but  would  be 
driven  to  bis  petitory  action.  (fiode  of  Pr.  46,  47,  49,  68.)  The 
dietinction  between  petitory  and  possessory  actions  is  so  well 
marked,  that  tbese  actions  cannot  be  joined  unless  by  consent. 
{C.  P.  Art.  65.)  Tbat  in  tbe  latter  class  of  actions  the  defend- 
ant  cannot  plead  title  has  been  repeatedly  decided  in  tbe  Loui- 
siana  conrts.  (7  N.  S.  486  \1  L.R.  416 ;  10  Z.  R.  140.)  Ñor 
can  the  jury  examine  as  to  title.  (6  L.  R.  669.)  Ñor  is  either 
party  allowed  to  introduce  evidence  of  title.  {C.  P.  Art.  53  ; 
C.  C.  3418 ;  7  Z.  R.  415.)  Thoagb  an  exception  to  this  last 
rule  would  probably  take  place  when  the  extent  of  possession 
is  disputed.  (6  Z.  R,  56.)  The  Spanish  law  equally  recognizes 
this  distinction  between  suits  claiming  possession  and  tbose 
claiming  property.  (3  Part.  tit.  2,  C.  27 ;  Dio.  de  Esc.  "  Jmdo 
petitorio ¡^^  1  .Febrero  Tapia,  227.)  It  is  adopted  by  special  en- 
actnient  in  México.  (8  Col.  de  Dec.  227.)  It  will  be  seen  by 
reference  to  tbese  authorities,  that,  when  an  action  is  brought  to 
recover  the  possession,  the  right  to  the  possession  must  be  deter- 
mined  before  the  right  to  the  property.  The  same  terms  are 
employed  in  tbe  Spanish  law  as  in  that  of  Louisiana  to  distin- 
guish  tbese  actions.  {Dic.de  Eso.  "  Jxiioio  petitorio  y  posesorio?^ 
As  to  the  forms  of  proceedings  in  tbese  actions,  see  same  work. 
("  Juicio  pet.^^  "  Interdicto^^^  "  Deyxyo?'^)  To  entitle  a  person 
to  recover  in  either  of  tbese  forms  of  action,  possession  for  a 
year  and  a  day  is  sufficient.  {Same  work  above  cited;  and  1  Fe^ 
htero  Tapia.,  229 ;  1  Féb.  Nao.  358-365.)  The  only  difference 
observable  between  the  Spanish  law  and  that  of  Louisiana,  is 
that,  in  the  latter,  a  defendant  is  not  permitted  to  offer  evidence 
of  title,  while  in  the  former,  as  appears  from  an  authority 
quoted,  he  may  defend  himself  on  the  ground  of  title,  if  ready 
to  establish  it  immediately  by  satísfactory  proof.  (3  Part.  tit.  2, 
o.  27.)  It  is  said,  however,  that  this  authority  is  not  sustained 
by  any  other. 
But  the  defendants  set  up  title.   They  claim  a  right  by  virtue 
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of  the  pre-emption  laws,  to  enter  npon  the  premises  as  a  part  of 
the  public  domain.  Snch  a  claim  can  bardlj  be  urged  seríons- 
Ij,  as  it  íb  well  known  that  no  pre-emptíon  law  was,  or  is,  in 
forcé  in  this  country. 

The  land  in  controversjy  a  half  league,  was  granted  in  1844, 
by  the  government  to  Koberto,  an  emanoipated  Indian,  and 
was  subseqiiently  conveyed  by  him  to  Safiol,  one  of  the  plain- 
tifib,  who  sold  an  nndivided  interest  in  it  to  the  other  plaintifis. 
The  act  of  emancipation  of  Boberto,  the  grant  to  him,  his  con- 
veyance  to  Suñol,  the  confirmation  of  that  convejance  by  his 
heirs,  the  order  of  the  Alcalde  putting  Safiol  mjtidicial  posses- 
sion,  and  the  survey  of  the  land  were  given  in  evidence  to  show 
that  these  parties  claimed  as  owners  nnder  title  and  in  good 
faith,  and  to  show  the  extent  of  their  possession.  It  appears 
írom  the  testimony  that  there  was  an  actual  occupation  of  por- 
tions  of  the  land  by  Soberto  or  those  who  claim  nnder  him 
from  the  time  of  the  grant^  and  even  before  it,  down  to  the 
time  when  this  snit  was  commenced,  and  a  constant  exercise  of 
acts  of  ownership  over  the  whole  tract  nntil  the  defendants  en- 
tered.  The  defendants  entered  that  portion  of  the  land  which 
had,  prior  to  their  entry,  been  surveyed  into  a  town,  and  after 
their  entry  the  survey  stakes  were  visible.  On  the  14th  of 
Dec.  1849,  the  day  prior  to  Suñol's  con vey anee  to  !N'aglee  and 
Sansevaine,  Kaglee,  in  company  with  Whiting,  examined  the 
premises.  Ledbetter's  survey  was  completed  on  that  day. 
Hepbum's  house  was  not  then  on  the  land,  but  it  seems  he  oc- 
cnpied  a  tent  on  the  alameda^  a  few  yards  from  the  line  and 
limits  of  the  town  survey  and  tract  of  land  claimed  by  the 
plaintiffs.  The  defendants,  therefore,  must  have  known  and 
had  notice  of  plaintiffs'  claim  to  possession  at  least,  and  this 
was  acknowledged  to  one  of  defendants'  witnesses. 

Does  this  evidence  prove  a  sufficient  possession  ?  or  is  it  re- 
quisito that  the  whole  tract  should  have  been  inclosed,  or  culti- 
vated?  In  Louisiana  an  actual  occupation  is  not  required. 
Possession  of  part  with  a  claim  of  title  to  the  whole,  or  where 
there  has  been  a  natural  possession  not  abandoned,  a  civil  pos- 
session only  is  sufficient.  (Í7.  P.  49 ;  C.  C.  8894,  3889-90-91, 
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3417 ;  JBemard  v.  Shaw^  9  M.  R.  79 ;  Mayfiéld  v.  Morris^  10 
L.  E.  442,  and  16  L.  R.  561 ;  19  L.  R.  253.)  Under  the 
Spanish  law,  too,  a  mere  civil  possession  is  sufficient,  provided 
the  possessor  hold  in  good  faith  and  by  virtue  of  a  title  transla- 
tive  of  property.  And  it  seems,  without  these  qualities,  one 
who  holds  property  holds  it  precarioudy.  He  is  not  a  posses- 
sor. His  occnpancy  will  not  grow  into  a  right  of  possession  in 
any  length  of  time  short  of  that  required  to  proscribe  for  the 
property  in  the  land.  {Eao.  Dio.  "  Poée^ion^^^  543 ;  acmie  534 ; 
8  Part.  tít.  30,  c.  1,  6 ;  1  Febrero  Twpia^  229,  231,  230 ;  7^ 
Febrero  Tc^ioy  32,  seo.  11;  Or denansas  de  Tierras  y  Agtias, 
12, 13, 17, 18.)  In  the  whole  Spanish  law  there  is  nothing  as 
yet  submitted  to  this  court  that  will  jnstify  the  opinión  that 
possession  mnst  be  an  actaal  occnpancy  or  it  cannot  be  asserted. 
The  term  actnal  possession  is  not  nnknown  to  that  law,  but  it 
has  a  pecnliar  and  technical  meaning.  (Dio,  de  Esc.  '^  Posesión 
Actual^  Artificiosa.^^) 

Bnt  from  the  testimony  it  is  evident  that  the  plaintiffs  had 
the  actaal  possession,  at  the  time  of  the  entry  of  the  defendants. 
The  part  inclosed  by  defendants'  furrow  was  in  their  actual  oo- 
cn^ancy,  having  been  snrveyed  into  a  town.  Stakes  and  mapa 
existed  indicating  especially  to  the  defendants,  whose  tent  was 
but  a  few  feet  from  the  line,  the  possession  of  the  plaintiffs.  As 
to  these  defendants,  then,  without  proof  of  any  other  possession 
or  acts  of  ownership,  at  common  law,  the  plaintiffs  conld  re- 
cover  in  a  summary  action.  It  was  not  necessary  that  the  prem- 
ises  should  be  actually  inclosed  with  a  fence;  any  improvemeuts 
or  monuments  which  show  the  land  to  have  been  occupied  by 
another,  and  there  being  no  evidence  of  an  abandonment,  are 
sufficient.  (See  cases  dted  in  Wbodworth  v.  F'^dton^  decided  at 
this  term ;  EUicott  ib  Meredith  v.  Pewrl^  10  Pet.  Rep.  441 ; 
Fwing  V.  Rumet^  11  Pee.  Rep.  52.) 

The  fact  of  possession  in  the  plaintiffs  being  established, 
either  natural  or  ciiril,  to  a  part  of  the  land  granted  to  Eoberto, 
it  becomes  perhaps  the  most  difficult  question  in  this  case  to 
aacertain  the  extent  of  such  possession:  Both  the  Spanish  and 
common  law  wríters  agree  that  he  who  is  in  possession  of  a 
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part  of  a  tract  of  land  nnder  claini  of  title  in  good  faith,  with 
specified  metes  and  bonnde,  possesses  to  the  eztent  tbereo£ 
(See  authorities  referred  to  in  Woodwarth  v.  JPkUtan,) 

The  plaintifb  have  a  deed  executed  in  the  usual  form  to  im- 
par t  titie,  {Aj}t  to  tran^er  praperíy^)  describing  the  premisos 
by  certain  monuments,  courses,  and  distances,  not  verj  dis- 
tinctly  defined  however,  ñor  clearly  understood,  but  perhaps 
sufficient  with  the  aid  of  oral  proof. 

But  it  is  said  the  deed  from  Boberto  to  Soñol  is  void,  as  an 
Indian  could  not  aliénate  bis  property  bnt  in  the  manner  pre* 
scribed  bj  law ;  that  Soñol  was  bound  to  know  the  law,  and  to 
know  that  the  conveyance  of  Eoberto  was  void,  and  transferred 
no  title.  Suüol  not  only  pm-chased  of  Roberto,  bnt  also  of  bis 
beirs,  after  his  decease.  The  other  plainti&  pnrchased  of 
Suñol.  If  these  conveyancos  do  not  famish  colorable  title 
which  wonld  be  sufficient  in  adverse  possession  or  prescription, 
then  the  decieions  of  the  courts  in  the  case  of  Jackaon  v.  JYeío- 
ton,  (18  Johnson^s  Bep.  355  ;)  Northrop  Vt  Wriffhtj  (7  HiU^ 
Bep.  468-9  ;)  La  FramboU  v.  Jackson  (8  Gowen^  589  ;)  and  the 
doctrines  of  the  Spanish  law  writers  referred  to  in  Woodwarth  v. 
FuUon^  and  the  uniform  decisions  of  the  courts  of  Louisiana, 
are  not  law. 

The  idea  that  an  Indian  could  not  convey  land  is  derived 
from  the  various  laws  and  royal  ordinances  relating  to  the  go- 
vernment  of  the  Indians,  which  were  promulgated  at  diíferent 
periods  between  the  years  1551  and  1787.  {Ord,  de  Tierras  y 
Agnaa,  97,  112 ;  2  White's  Reoop.  708.)  One  of  these  (24 
May^  1571)  prescribes  the  forraalities  which  shall  be  observed 
by  the  Indians  in  making  sales  of  their  property,  and  declares 
void  all  sales  made  without  those  formalities.  These  regula* 
tions  were  intended  for  the  protection  of  those  Indians  who 
formed  sepárate  communities,  and  lived  in  the  Puebloe^  as  the 
mere  occupants  of  the  lands  from  which  they  had  never  been 
ejécted,  and  the  title  to  which  was  in  the  crown.  That  this  is  the 
object  of  those  laws  is  apparent  from  their  perusal. 

Admitting  that  a  conveyance  by  an  Indian  was  prohibited 
by  the  law,  it  was  for  the  benefit  of  the  Indian  that  the  prohi- 
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bition  was  made.  Thongh  bis  deed  might  be  void  as  to  him- 
8elf  and  bis  beirs,  it  was  good  as  to  all  otbers.  There  are  two 
cases  in  the  decisions  of  tbe  supreme  court  of  Louisiana  to  tbis 
effect.  In  tbe  case  of  Mwrtin  v.  Johnson  et  al.^  (5  M,  JR,  656,) 
tbe  defendants  claiined  under  a  deed  from  Indians.  It  was  ob- 
jected  tbat  tbe  deed  did  not  transfer  tbe  title,  as  sucb  alienations 
were  probibited  by  law,  unless  the  sale  was  made  at  auction, 
wbicb  was  not  tbe  case  bere.  Tbe  court  beld,  tbat  if  tbe  objec- 
tion  was  well  founded  "tbe  Indians  would  not  bave  been 
"  legally  dívested  of  tbeír  title,  and  could,  perbaps,  take  ad- 
"  vantage  of  it  against  tbe  defendants ;  but  until  tben  tbe  de- 
"fendants  beld  in  tbeir  rigbt  and  cannot  be  disturbed  by 
"  otbers."  In  Spenoer^a  heirsr.  Orirriball^  (6  N.  S.  355,)  wbere 
tbe  plaintiffs  claimed  under  sucb  a  deed,  tbe  court  said,  "  If  a 
"  sale  by  tbe  Indians  was  foUowed  by  payment  of  tbe  price 
"and  delivery  of  tbe  property,  no  person  can  take  advan- 
"  tage  of  an  informality  in  tbe  mode  of  making  it  but  tbe  In- 
"  dians."  In  tbis  case  tbe  court  makes  a  distinction  between  a 
nuUíty  wbicb  is  absolute,  and  one  wbicb  is  relative— founded 
upon  the  object  of  tbe  law  wbicb  probibits  an  act  and  declares 
it  void.  Wbere  tbe  act  is  probibited  from  motives  of  public 
policy,  tbe  nullity  is  absolute ;  wben  tbe  intention  is  to  give 
protection  to  individuáis,  it  is  relative.  In  tbe  former,  tbe  act 
is  absolutely  void,  in  tbe  other,  it  is  voidable  only,  as  a  deed  by  a 
minor,  which  no  one  can  avoid  but  tbe  minor  bimself,  and  even  be 
is  bound  by  it  after  he  arrives  at  bis  majority,  if  be  do  not  dissent. 

Tbe  Indians  were  considered  as  persons  under  legal  disability, 
and  tbeir  legal  protectors  stand  in  tbe  ligbt  of  guardians,  and 
altbougb  of  age,  tbey  enjoyed  tbe  rigbts  of  minors  to  avoid 
contracts  or  other  disposition  of  tbeir  property,  particularly 
real,  made  witbout  the  autbority  of  tbe  judiciary,  or  tbe  inter- 
vention  of  tbeir  legal  protectors.    {2d  White^s  Heoop.  704.) 

These  laws  tben  would  not  render  absolutely  void  a  deed 
from  an  Indian,  but  voidable  only,  as  in  tbe  case  of  infants 
under  guardians.  Tlie  Indians  were  under  a  state  of  pupilage. 
But  in  tbis  case  the  Indian,  Boberto,  as  be  is  called,  was,  at  tbe 
time  of  bis  sale  to  Suñol,  under  no  sucb  disability.    He  was  an 
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emancipated  Indian,  having  no  legal  protectora,  üpon  an 
examination  of  the  decisions  in  the  coarta  of  Louiaiana  it  ap- 
peara  that  thej  are  all  made  in  cásea  where  the  landa  in  contro- 
veray  were  Pueblo  landa,  or  thoae  in  the  occapancy  of  an  Indian 
tribe  or  communitj.  It  ia  believed  that  there  ia  a  manifest  día- 
tinction  between  auch  caaes  and  that  of  a  grant  by  the  gorem- 
ment  to  an  Indian  aa  a  aettier  or  citizen. 

It  ia  argued  with  much  plausible  reasoning,  the  correctnefis 
of  which  cannot  well  be  controverted,  that  the  grantee,  Boberto, 
waa  a  Mexican  citizen  according  to  the  terms  of  the  conr 
atitution ;  that  it  waa  only  aa  a  Mexican  citizen  that  auch 
a  grant  conld  be  made  to  him,  it  being  expresaly  prohibited  by 
the  colonization  law  to  all  otbera  than  Mexican  citizena  ;  and 
that  the  grant  waa  made  by  the  competent  anthority,  whoae 
acta  are  to  be  presnmed  to  be  valid. 

Upon  the  point  that  Boberto  waa  under  no  diaability,  refer- 
ence  ia  made  to  1  Febrero  Jdexicano,  jp.  96,  eec,  48 :  "  In 
^'  the  ancient  lawa  other  diatinctiona  are  made  between  men  on 
^^  acconnt  of  their  races  and  colora,  and  of  theae  the  principal 
^^  waa  the  one  between  Indiana  and  Spaniarda.  8o  odious  a 
^^  claaaifícation  haa  not  exiated  in  the  republic  since  it  dedared 
*'  itself  sovereign  and  independent,  and  principally  aince  the 
^^  Flan  of  Iguala  declared  all  inhabitanta  to  be  eqnal  in  rights 
^'  without  distinction  between  Enropeana,  Africana  and  Indians/' 
The  12th  article  of  the  Plan  of  Iguala  declares,  "  all  the  inha- 
^^  bitants  of  'Sew  Spain,  without  distinction  between  Europeana, 
"Africana  or  Indiana,  are  citizena  of  thia  monarchy,  with  a 
"  right  to  hold  oflSce  according  to  their  merit  and  virtuea."  (1 
Col.  de  Deo.  4.)  In  the  same  work,  {p.  257,  sec,  1,)  it  ia  said, 
"  Anciently  the  Indians  also  were  reputed  minors  under  the 
"  age  of  five  and  twenty  years,  although  they  were  above  that 
"  age ;  but  now  it  ia  expreasly  declared  that,  allowing  them  to 
"  be  equal  to  other  citizena,  they  are  no  longer  in  a  state  of 
"minority ;"  and  thia  clauae  refera  to  a  circular  of  llth  of 
January,  1821.  The  Indian,  then,  resta  no  longer  under  that 
state  of  pupilage  in  which  the  law  formerly  placed  him. 

It  aeema  that  the  grant  to  Boberto  containa  conditiona  prohi* 
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biting  an  alienation,  and  for  this  reason,  it  is  said,  the  eale  to 
Sufiol  was  void.  "What  right  or  authority  had  the  governor  to 
impose  Buch  an  odions  incumbrance  on  a  grant  ?  No  authority 
has  been  shown,  no  statute  or  decree  of  the  general  government 
prescribing  such  to  be  the  form  of  grants  to  emancvpated  In- 
diana ;  and  it  is  believed  no  law  can  be  referred  to  which  will 
anthorize  the  intrftduction  of  such  odious  conditions  in  a  grant. 
These  conditions  were  and  are  absolutely  void,  interposed  with- 
out  authority  of  law,  and  the  grant  is  to  be  construed  as  if  no 
such  obstacles  had  been  inserted. 

The  Indian  Roberto  was  a  citizen  of  the  Republic,  enjoying 
all  the  rights  and  privileges  of  any  other  citizen  of  México,  and 
was  eligible  to  office  according  to  his  merits  and  virtues.  This 
is  admitted.  Yet  it  \\  said  that  a  Mexican  citizen,  because  he 
happens  to  be  of  Indian  blood,  or  an  emancipated  Lidian,  shall 
not,  and  cannot,  transfer  his  property  in  real  estáte,  without 
permission,  and  under  the  direction  of  a  judicial  officer,  as  if 
he  were  an  insane  person,  lunatic,  or  iufant.  It  appears  evident 
that  to  be  a  citizen,  enjoying  equal  rights  with  other  citizens  of 
the  Kepublic,  the  Indian  must  enjoy  the  right  to  aliénate  his 
property  without  restraint — the  right  to  think  and  act  for  him- 
self.  It  is  niatter  of  history  that  some  of  the  wealthiest  citizens 
of  this  State,  at  the  present  time,  are  either  Indians  of  fuU  or 
half  blood.  They  are  men  of  wealth,  intelligence,  and  educa- 
tíon,  and  yet  by  the  Plcm  of  Iguala^  as  well  as  by  the  principies 
of  the  Kepublican  Institutions  of  México,  they  have  no  superior 
social  rights  to  the  Indian  Eoberto,  ñor  any  higher  legal  privileges. 

The  policy  of  the  Boyal  government  of  Spain,  regulating  the 
intercourse  with  the  Indians,  humane  as  it  may  have  been,  dif- 
fered  widely  from  the  system  of  trade  and  intercourse  with  the 
Indian  tribes  adopted  by  the  government  of  the  United  States. 

The  United  States  have  never  elevated  the  Indian  to  an 
equality  in  rights  and  privileges  with  the  white  race ;  if  so, 
trade  and  traffic  in  property,  real  and  personal,  would  be  free, 
and  not  positively  mhílnted  by  the  Kational  Legislature. 

Entertaining  these  views,  and  govemed  by  the  law  as  I  under- 
stand  it,  I  believe  the  folio wing  conclusions  to  be  correct : — 
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Ist.  If  the  grantee  Roberto  were  under  the  disability  sought  to 
be  eetablished,  the  plaintíffa  having  purchased  in  good  faith, 
have  a  colorable  claim  of  title. 

2d.  That,  if  under  such  incapacitj,  no  third  party  caá  take 
advantage  of  it;  the  sale  coiild  be  avoided  only  by  Eobert»,  his 
heirs,  or  the  government. 

3d.  That  all  restraints  upon  Indians,  in  the  alienatíon  of  their 
real  propertj,  appear  to  have  been  abolished. 

4th.  That  the  plaintiffs  had,  at  the  time  of  the  entry  of  de- 
fendants,  actual  possession  of  a  part  of  the  preniises  convejed, 
in  the  ñame  of  the  whole. 

oth.  That  such  possession  is  good  for  the  entire  tract  within 
the  specified  metes  and  bounds. 

6th.  That  they  can  sustain  their  action  to  oust  any  intruder 
without  title. 

I  think,  therefore,  the  judgraent  of  the  court  of  First  Instance 
should  be  reversed,  and  a  new  trial  had.  (a) 

(a)  Aíter  the  decisión  of  the  above  cause,  another  motion  for  a  re-hearing  was 
made,  on  which  occasion  the  opinión  of  the  court  was  delivered  by 

Bernett,  J.  This  cause  has  been  twice  aiigued ;  once  by  counsel  for  both  par- 
ties,  and  again  tx  parte^  on  bebalf  of  the  plaintífis.  Ab  application  is  now  made  for 
a  re-hearíng.  No  new  arguments  are  advanced,  and  no  additional  authorities  cited. 
Indeed,  the  plaintiffs  state,  in  their  petition  for  a  re-hearing,  that  ^*  no  new  views 
^  are  sought  to  be  ofiered.''  The  oíd  views  have  been  twice  presented  to  the 
court,  and  twice  considerad  by  it,  and  as  the  court  is  satisfied  that  tts  fonner  decisión 
is  in  conformity  both  with  law  and  justice,  it  sees  no  reason  why  that  decisión  should 
be  disturbed. 

It  is  proper,  however,  to  observe  that  our  fonner  judgment  did  not  pretend  to 

define  the  quantity  of  land  of  which  the  defendant  was  in  possession.    This  could 

not  well  have  been  done  under  the  pleadings.    It  barely  decides  that  the  plaintiffs 

showed  no  right  to  oust  the  defendant  from  any  portion  of  the  land  claimed  by  the 

plaintiffs,  the  actwd pouession  of  which  the  defendant,  Hepburn,  had  at  the  time  the 

suit  was  brought. 

Re-hearíng  denied. 
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WooDWOBTH  va.  FüLTON  et  al. 

A  gnnt  of  public  lands  io  San  Francisco  made  by  an  jimeriean  Alcalde,  duríng  the  con- 
tinuance  of  the  war  between  the  United  States  and  México,  is  void ;  and  the 
grantee  acquires  neither  title  ñor  color  of  title.  An  Alcalde  had  no  authoríty, 
either  from  the  Mexican  or  American  government,  to  make  grents  of  public  lands, 
or  to  coovey  the  lands  of  prívate  individuáis,  whether  they  were  natural  or 
artifíciaJ  persons. 

The  lands  lying  within  the  corporate  límits  of  San  Francisco,  which  had  not  been 
granted  hj  the  Mexican  government,  or  its  officers,  previous  to  the  conquest  of  the 
country  by  the  American  forcee,  constitute  a  part  of  the  public  domain  of  the 
United  States,  and  cannot  be  transferred,  except  under  the  authority  of  Congress. 

The  title  of  the  United  States  to  the  public  domain  in  California,  relates  back  to  the 
time  of  the  occupation  of  the  country  by  the  American  army ;  and  from  that 
períod,  the  Mexican  laws  in  relation  to  the  disposition  of  public  lands  ceased  to  be 
of  forcé. 

A  peraon  claiming,  under  an  Alcalde's  grant  made  in  1847,  title  to  a  100  vara  lot  of 
land  in  San  Francisco,  cannot  maintain  a  possessory  action  or  an  action  of  eject- 
ment  against  a  person  in  actual  possession,  upon  the  ground  that  the  Alcalde's 
grantee  went  upon  the  lot,  in  1848,  to  take  possession,  and  drove  some  stakes,  and 
cleared  away  some  brudí  for  the  purpose  of  erecting  a  dwelling  house,  when  it 
appeared  that  he  performed  no  other  acts  of  ownership  either  at  that  time  or  sub- 
sequently. 

An  Alcalde's  grantee  is  chargeable  with  knowledge  that  the  Alcalde  had  no  authority 
to  make  the  grant. 

In  ejectment,  the  plaintifT  must  recover  on  the  strength  of  bis  own  title,  and  cannot, 
in  general,  found  his  claim  upon  the  insufficiency  of  the  defendant's  title. 

Whether  an  action  of  ejectment  can  be  sustained  on  the  solé  ground  of  prior  posses* 
sion,  when  it  is  shown  that  the  plaintiff  has  no  title ;  Query  ?  If  it  may,  the  acts 
to  make  out  the  possession  must  be  defmite,  positive  and  notoríous. 

Appeal  from  the  court  of  First  Instance  of  the  distríct  of 
San  Francisco.  The  action  was  brought  to  recover  possession 
of  a  portion  of  a  100  vara  lot  in  the  city  of  San  Francisco.  The 
defendants  were  in  the  actual  possession  of  the  lot  claimed, 
having  purchased  it  of  a  third  person  for  a  fall  consideration, 
and  having  erected  valuable  improvements  upon  it. 

The  plaintiff  claimed  to  recover  by  virtne  of  a  grant  from  an 
Alcalde  of  San  Francisco,  of  which  the  foUowing  is  a  copy  : — 

"  To  Edwin  Bryant,  Esq.,  Alcalde  of  the  Distríct  of  San 
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"  Francisco : — ^Your  petitioner  being  a  citizen  of  California, 
^'  according  to  the  proclamation  of  bis  excellencj,  Commodore 
'^  E.  F.  Stockton,  and  a  resident  of  the  town  of  San  Francieco, 
"  would  respectfully  solicit  for  the  grant  of  a  títle  to  a  lot  of 
'Mand,  Ko.  22,  containing  one  hundred  varas  Bqnare,  in  the 
"  vicinity  of  the  town  of  San  Francisco,  the  said  lot  being 
^'  a  comer  lot,  and  marked  in  the  plan  or  map  now  exhibited 
'*  in  your  office,  now  vacant  and  nnoccnpied ;  npon  which  he 
^^  intends  to  erect  a  dwelling  hoose,  according  to  the  rnles  and 
^^  regulations  governing  in  such  cases ;  and  desires  that  he  maj 
**  be  put  in  possession  thereof  as  soon  as  your  convenience  will 
'*  permit. 

(Signed,)        "  S.  E.  Woodwoeth,  TJ.  S.  Navy. 

"Whereas  S.  E.  Woodworth  has  presented  the  foregoing 
^^  petition  soliciting  for  the  grant  of  a  title  to  a  lot  of  land  in 
"  the  vicinity  of  the  town  of  San  Francisco,  containing  one 
"  hundred  va/ras  square,  as  therein  described ;  therefore,  I,  the 
"  undersigned  Alcalde,  do  hereby  give,  grant  and  convey  the 
"  said  lot  number  twenty-two  (22)  unto  the  said  S.  E.  Wood- 
^'  worth,  his  heirs  and  assigns  forever,  subject  to  the  foUowing 
"  conditions : — 

"  First.  That  the  said  S.  E.  Woodworth,  his  heirs  or  assigns, 
"  shall  erect  or  cause  to  be  erected  a  dwelling  house  on  said 
'^  premises,  within  one  year  from  the  date  of  these  presents. 

'*  Second.  That  the  said  S.  E.  Woodworth,  his  heirs  and  as- 
"  signs,  shall  endose  or  cause  to  be  enclosed  said  lot  with  a  suit- 
"  able  fence. 

"Third.  And  to  be  subject  to  all  rules  and  regulations» 
"  governing  in  such  cases. 

"  In  testimony  whereof  I  have  hereunto  set  my  hand  and 
^'  subscribed  my  ñame  as  Alcalde,  this  15th  day  of  April,  A  J). 
''  1837. 

(Signed,)        "  Edwin  Bbtant,  Chief  Magistrate." 

In  addition  to  this  paper  the  plaintiff  relied  upon  certain  acts 
of  possession  which  he  performed  in  1848,  and  which,  he  insist- 
ed,  entitled  him  to  judgment  although  his  title  should  be  held 
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to  be  invalid.    Tbese  are  noticed  in  the  opinión  of  the  conrt. 
The  canse  was  argned  bj 

Ed/ward  Norton^  for  the  plaintiff,  who  made  the  following 
points : — 

I.  The  plaintiff,  having  the  legal  paper  title,  wcus  entitled  to 
the  posseseion. 

1.  It  Í8  a  part  of  the  history  of  this  conntry,  of  whích  the 
court  will  take  notice,  that  Alcaldes'  grants,  at  least  nnder  the 
Mexican  dominión,  convejed  a  title  Bufficient  to  enable  the 
grantee  to  take,  hold,  and  recoverpoesessionof  municipal  lands, 
{Senthom  v.  Doe,  1  Blackfordy  159 ;  1  KenPa  Comm.  470- 
478.) 

2.  The  authoríty  of  Alcaldes  to  make  snch  grants  continned 
nnder  the  American  dominión. 

Becanse,  The  town  lands,  being  the  property  of  the  pueblo^ 
did  not  pass  to  the  United  States  as  part  of  the  pnblic  domain 
and  conld  be  legally  granted  by  the  town  anthorities  in  accord- 
ance  with  the  municipal  laws  of  the  conquered  conntry,  which 
continued  in  forcé  nntil  others  were  subetituted.  {HaUeck^s 
Meport^  page  9  ;  Peachy^i  R&port  to  Com,  Oouncü^  March  6, 
1860 ;  BrycmPa  "  What  laaw  m  Calif<mtia;'  437-439 ;  Pro- , 
cHamation  of  General  Keameyj  Bryant^  431 ;  The  Ordinance 
of  the  Town  Cotmcil.)  As  to  the  exercise  of  the  power  by  the 
town  anthorities,  see  1  Kenfa  Comm.  470-473. 

And  becanse,  If  the  pueblo  lands  did  pass  to  the  United 
States,  the  grants  have  been  authorized  and  sanctioned  by  the 
United  States.  {Acta  of  Geni.  KewrThey  and  of  Aloaidee  ap- 
poinied  h/  him^  Bryant^  437,  439.) 

3.  Both  parties  claim  under  the  same  source  of  title,  and  the 
plaintiff 's  grant,  being  the  older,  is  the  better.  {See  recital  in 
Deed  to  FuUon  /  Penroee  v,  GHffith^  4  Binn.  231 ;  Ghamber» 
V.  The  People^  4  Soammon^  351 ;  Biddle  v.  Murphy^  7  SergeaM 
and  JRawle^  230.) 

4.  The  grant  was  lawfully  made  by  American  authoríty  to  an 
American  citizen,  becanse,  at  the  time,  the  conntry  was  held  by 

Vou  I.  20 
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the  United  States  bj  riglit  of  conqnest  and  the  treaty  confirmed 
their  title  and  related  back  to  its  inception.  ( Wheaton^s  Law 
of  NaíioThB,  208,  396,  440.) 

6.  The  conditions  of  the  grant  were  abrogated  by  the  party 
that  imposed  them.  If  not,  the  title  is  not  divested  until  re- 
entrj  after  legal  denouncement.  {See  Ordinance ;  Case  fol. 
8,  9.) 

n.  The  prior  possession  of  the  plaintiff  was  sofficient  to  aa- 
thorize  hiui  to  be  restored.  (1  Whüe^s  Hecop.  87,  cap.  4; 
JEsoriche^s  Dic.  641 ;  Jackson  v.  SvhbUy  1  Cawen^  613  ;  Wkü- 
ney  v.  Wright^  15  Wend.  171 ;  Wheeler  v.  üogers,  4  UiU,  466 ; 
Oarpenter  v.  Weeks,  2  BiU^  341 ;  JV^&uo  York  Reporte. — De^ 
V.  Sinniokson^  4  Halstead^  149 ;  New  Jersey. — ElUthorp  v. 
Dening^  1  Chipmany  141 ;  Yerrrumt.—Hoey  y.J^urman^  1  Penn. 
State  Bep.  295 ;  Pennsyhxmia. — Hutchms  v.  Erickson^  1  nár. 
and  McHenry^  339 ;  Ma/ryland. — I/udiovPs  Heirs  v.  McBride^ 
3  Ham.  240 ;  Ohio. — Jaokeon  v.  Porter^  Paine^  457 ;  2d  Oir- 
cuit. — Pobineon  v.  Poe^  6  Blackford^  86 ;  Indiana.) 

1.  The  plaintiff  had  actiuxl  posseseion  of  the  whole  lot  under 
claim  of  title,  and  adverse  to  all  the  world. 

The  petition  and  act  of  taking  possession  show  the  good  faith. 
{Esoriche'e  Pie.  541 ;  1  WhiU's  Pee.  87, 92 ;  7  Fel.  Tapia,  33 ; 
Northrop  v.  Wright,  7  HiU,  488  ;  Jackeon  v.  Newton,  18  J.P. 
356 ;  Gardner  v.  Heart,  1  Oormtock^  528 ;  Cooh  v.  Pider,  16 
PickeHnffy  186.) 

2.  The  plaintiff's  entry  being  by  color  of  a  deed,  his  posses- 
sion extended  by  constraction  to  the  límits  of  the  premises 
described  in  his  deed.  {PUicott  y.  Pearl,  10  Pet.  412 ;  Hamr 
mond  V.  Pidgley,  5  Har,  <&  J.  245  ;  Jackson  v.  Camp^  1  Cowen, 
605-9 ;  Soey  v.  Purman,  1  Penn.  State  Pqp.  296 ;  Numerous 
Cases  dted  in  Sd  vol.  U.  S.  Pigest,  411,  No.  177.) 

3.  The  plaintiff's  right,  being  established,  continnes,  withont 
an  SLCtnal  peáis  possessio,  unless  a  presnmption  is  raised  that  he 
has  abandoned  his  claim,  and  that  was  a  fact  to  be  passed  apon 
by  the  jury.  (1  Whité's  Peo.  93,  seo.  6  ;  1  Pomat,  481,  sec.  24 ; 
Whitney  v.  WrigM,  16  Wend.  171 ;  New  York. — Myers  v. 
MoMiUan,  4  Pana,  485  ;    Kentuchy. —  Wa/mer  v.  Paige,  4 
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VerrjKmty  291 ;  VermarU. — EUiooU  v.  Pearl^  1  McLean^  206 ; 
Ith  Cürcuit. — Mazyek  v.  Birt^  2  Br&oard^  156 ;  South  Carolina. 
— Scmger  v.  Newla/nd^  9  Vermant^  383 ;  Cook  v.  Rider^  16 
Pickeri/ng^  186 ;    Jfatf«a<;At¿^«^.) 

jS.  JL.  WiUon^  for  the  defendants,  insisted  tbat  the  judgroent  of 
the  coart  below  ought  to  be  reversad  on  the  groands  tbat  plain- 
tiff  had  sbown  neither  tiüe,  ñor.  posseseion  of  tbe  premiees  in 
coBtroversy ;  tbat  tbe  proceedings  in  tbe  court  below  were  a 
combination  of  tbe  snminarj  actíon  of  possession,  and  a  petitorj 
action  upon  title,  and  tbat  plaintiff  bad  failed  to  make  out  a 
case  in  eitber  form  of  proceeding. 

Tbe  paper  offered  in  evidence  bj  plaintiff  to  establisb  bis  title, 
had  none  of  tbe  cbaracteristics  of  a  title  deed,  or  of  a  bnjing 
and  selling  contract  under  tbe  civil  law.  It  is  witbout  seal^ 
witbont  subscribing  witnesses,  witbout  a  notarial  act  of  verifí- 
catión,  and  witbout  consideration,  and  purports  to  be  a  gift  by 
a  public  officer,  by  virtue  of  bis  office,  Tbe  question  is,  wbetb- 
er  it  was  ever  intended  bj  tbe  grantor  for  a  title  deed,  and  if  so, 
wbether  be  had  a  right,  bj  virtue  of  bis  office,  to  make  tbe 
grant. 

Mr.  Edwin  Bryant,  addressed  by  the  title  of  "  Alcalde,"  but 
holding  a  commission  from  tbe  commander  of  tbe  American  in- 
vadiug  army,  of  cbief  magistrate  and  justice  of  tbe  district  of 
San  Francisco,  was  not  a  municipal  officer  of  tbe  incorporated 
town,  {PíieblOy)  of  Yerba  Buena,  if  tbere  ever  was  sucb  an  incorpo- 
ration.  He  was  but  a  civil  lieutenant  of  tbe  commandíng  gen- 
eral, wbose  duties  were  limited  necessarily  to  tbe  preservation 
of  order  and  tbe  maintenance  of  autbority  over  a  conquered 
village ;  possessing  from  necessity  tbe  right  to  determine  per- 
sonal actions,  tbat  aróse  from  time  to  time,  during  tbe  continu- 
ance  of  the  military  occupation,  and  until  sucb  time  as  tbe 
magistracy  and  laws  of  tbe  conquered  party  sbould  be  reinstat- 
ed,  or  tbe  territory  annexed  to  tbe  dominions  of  tbe  conqueror 
by  a  treaty.  (  Vattel,  p.  395,  seo.  212.)  During  tbis  military 
occupancy,  neither  the  commanding  general,  ñor  any  of  bis  lleu- 
tenants,  had  tbe  right  to  make  a  grant  of  lands,  eitber  out  of  tbe 
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pnblic  domain,  or  ont  of  the  lands  of  indiridualfl  or  piieblos. 
Ñor  did  the  United  States  at  that  time  possess  a  snflScient  pro- 
pertj  in  the  lands  of  the  conqnered  terrítorj  to  give  a  valid 
title.  (  Vattd^  p.  391,  éec.  202,  p.  386,  sec.  197.)  From  these 
premises  the  inference  is  irresistible  that  Mr.  Brjant  had  no 
authoritj  by  the  law  of  nations  to  inake  the  grant,  and  he  man- 
ifestly  had  no  such  authority  by  the  laws  of  his  own  country. 

The  next  exception  taken  iñ  the  conrt  below  was  that  the 
plaintiff  was  an  officer  in  the  naval  service  of  the  United  States. 
It  was  his  dnty  to  preserve,  as  far  as  lay  in  his  power,  the  con- 
quests  of  his  country.  For  doing  this  he  was  paid.  In  at- 
tempting  to  acqnire  an  individual  property  in  this  land,  he  vio- 
lated  principies  of  discipline,  and  principies  of  law  as  oíd  as 
the  civil  law  itself.  {Ayliffé^s  Pandects^  p.  287 ;  Vatteljp.  365, 
seo.  1C4, 166.) 

But  it  inay  be  said  that  in  these  military  agricnlttirál  estab- 
lishments,  or  colonies  known  as  pt¿ehlo8,  the  fee  of  the  whole 
land  is  in  the  society  itself;  and  that  after  a  new  colonist  has 
paid  his  initiation  fee  of  six  dollars  and  two  reales^  he  is  entitled 
to  have  assigned  to  him  a  honse  lot,  which  only  operating  as  a 
permit  to  take  possession  of  a  vacant  lot,  the  possessor  acqnirea 
an  indefeasible  interest  therein,  in  consequence  of  complying 
with  all  the  requirements  of  the  law,  in  making  improvements ; 
that  the  town  conncil  having  dispensed  with  the  condition  im- 
posed  by  the  law,  and  plaintiff  having  taken  formal  possession 
of  the  lot,  and  exercised  acts  of  ownership  over  it,  the  objec- 
tion  taken  to  his  citizenship,  residence,  and  to  the  title  in  the 
United  States,  is  cured  by  the  treaty  of  acqnisition,  and  by  the 
subsequent  residence  of  plaintiff. 

But  this  by  no  means  removes  the  dífficulty.  An  act  which 
is  in  violation  of  discipline  in  a  soldier,  is  to  be  treated  with  the 
same  disfavor  by  the  courts,  when  it  is  brought  before  them,  as 
an  act  which  is  against  good  moráis  in  a  citizen.  For  the  peace 
of  society  is  as  deeply  involved  in  the  preservation  of  the  one 
as  in  the  maintenance  of  the  other.  And  if  any  doubts  exist  in 
relation  to  this  claim  of  plaintiff,  they  must  be  most  strongly 
construed  against  the  man,  who  avails  himself  of  his  position  in 
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the  army  or  navy  to  acquire  rights  reeerved  solely  for  persons 
in  a  civil  Btate.  The  resolution  of  the  town  council  setÜDg 
aside  the  law  of  the  land,  is  almost  too  absord  to  deserve  a 
grave  consideration,  Thi8  council,  it  appears  from  page  378, 
of  Preeident  T^ylor'e  California  message  and  documenta,  was  es- 
tablished  onder  a  permit  or  charter  from  an  American  colonel 
of  dragoons,  and  thi8  council  was  composed  of  citizens  of  the 
conquering  natíon,  whose  residence  in  the  town  depended  on 
the  protection  of  the  invading  army.  But,  if  this  council  had 
been  the  lawful  Mexican  ayuntamiento^  it  could  not  have  dis. 
pensed  with  the  conditíons  of  building  a  house  and  making  a 
fence  around  the  lot,  within  a  year.  This  was  a  general  law,  to 
which  9Í\\  pueblos  were  subjected  in  making  grants ;  and  these 
ayuntamientos  in  the  distribution  of  house  lots,  and  of  out-lying 
lots,  were  but  the  almoners  of  the  supreme  govemment  of  Méxi- 
co, in  the  dispensing  of  a  public  chsurity.  The  aytmtamientoSy 
clearly,  could  not  alter  the  conditíons  of  the  trust  imposed  upon 
them  by  the  Mexican  govemment.  Henee,  plaintiff  having 
neglected  íbr  a  period  of  two  years  to  improve  bis  lot,  he  was 
deemed  in  law  to  have  renoünced  his  grant,  and  the  proper 
municipal  magistrate  might  grant  it  to  another.  {Colo^iization 
LaWy  art.  23,  Wldte^  vol.  1,  p.  591.)  So  that  Justice  Colton,  in 
making  a  grant  of  the  lot  to  Atwill,  the  grantor  of  defendants, 
was  performing  a  duty  imposed  upon  him  by  the  law.  {See  let- 
ter  of  inai/ructions  qf  Prefect  to  Don  Pablo  Ouemro^  J,  P.of 
1839 :  of  the  same  to  the  sa/me  of  1841 :  of  the  same  to  the  sa/mé 
qf  1842  :  in  Boók  B.  of  SpaAiish  Records  of  8a/n  Francisco) 
So  that  on  the  question  of  title,  the  law  is  clearly  on  the  side  of 
the  defendants ;  and  I  may  say  further  that  when,  by  the  law 
of  the  snprenie  govemment  of  México  of  the  23d  March  1837, 
ayuntamientos  and  alcaldes  were  abolished  in  all  the  villages  of 
California,  except  the  capital,  and  their  powers  vested  in  a  jus- 
tice of  the  peace,  appointed  by  the  Prefect  of  the  district, 
(Rilejfs  Digest^  p.  13,  sec.  6,  art,  1,)  the  attempt  to  organizo 
a  town  council,  without  legislativo  authority,  at  any  time  after 
the  formal  surrender  of  franchises  and  powers  to  Guerrero^  J.  P, 
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Í8  clearly  a  usnrpation,  and  all  acts  and  doings  oí  snch  a  bodj 
are  utterly  nuU  and  void. 

Bnt,  consideríng  this  suit  as  one  of  plenary  possession,  plain- 
tiff  must  fail,  for  he  has  not  shown  that  defendants  gained  poe- 
session  bj  forcé,  or  frand,  or  anj  clandestine  means.  {InstUrUeé 
Lib.  4 ;  TiÜe,  15,  seo.  4 ;  Ayliffe'8  PandecU^  338,  339,  341 ; 
Domat^  vol,  l^p.  472,  seo.  13.) 

This  summarj  action  is  allowed  at  common  law  onlj  in  cases 
where  actual  forcé  has  been  nsed  in  ejecting  the  former  occu- 
pant.  Bnt  under  the  civil  law  the  gronnds  for  this  action  are 
mnch  more  enlarged,  and  a  party  is  entitled  to  this  action  who 
has  been  ejected  from  his  poi^session  bj  forcé,  or  frand,  or  clan- 
destine  means,  or  even  precarionsly,  viz. :  having  entered  under 
the  plaintiff.  And  also  preliminarj  to  a  petitorj  action,  a  tríal 
of  this  kind  is  allowed  for  the  purpose  of  determining  which 
partjr  shall  hold  the  possession  of  the  land  daring  the  pendencj 
of  a  suit  on  title.  But  on  neither  of  these  gronnds  can  this  ac- 
tion be  maintained.  Defendants  having  purchased  at  a  pnblic 
auction  for  a  fuU  cash  consideration  an  unoccupied  lot,  Ijing  in 
a  wild  state,  they  inclosed  the  same  with  a  fence  and  were  pro- 
ceeding  to  erect  a  honse  thereon,  when  they  were  served  with 
process  in  this  suit.  There  was  no  evidence  going  to  show  that 
defendants  had  any  knowledge  of  plaintiff's  claim.  Ñor  were 
there  any  marks  on  the  lot,  calcnlated  to  bring  home  to  defend- 
ants a  knowledge  that  the  lot  was  claimed  by  any  other  person. 
There  were  survey  stakesat  the  corners  of  the  100  vara  lot,  of 
which  the  premises  in  controversy  were  a  part,  but  whether 
these  stakes  were  originally  placed  there  by  the  town  surveyor, 
or  by  plaintiff,  or  by  the  grantor  of  defendants,  does  not  appear. 
Plaintiff  therefore  did  not  lose  the  possession  by  forcé,  or  fraud,  or 
any  clandestine  means,  ñor  could  he  treat  this  as  a  preliminary 
action,  as  his  pretended  title  is  the  foundation  of  his  suit.  And 
claiming  the  lot  by  a  former  naked  possession,  (his  deed  beiug 
a  nuUity,)  he  cannot  ejcct  defendants.  {Hecoptlaoion^  vol,  1,  jp. 
94,  seo.  7,  p.  347,  seo.  20,  vol.  2,  «p.  86 ;  Ayliffe^s  PandectSy 
p.  399.) 

With  the  argument  of  expediency  I  will  conclude.    It  has 
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been  eaid,  that  if  this  conrt  reverses  this  judgment  the  titles  to 
property,  now  valued  at  millions  of  dollars,  will  be  overturaed, 
and  violence  may  be  the  resalt.  But  what  has  this  court  to  do 
with  questions  of  expediency  ?  By  the  law  and  by  the  testi- 
mony  alone  are  questions  to  be  determined  in  this  court,  and  to 
the  law  and  to  the  testimony  only  can  I  appeal  in  presenting 
this  cause.  But  if  I  were  to  present  questions  of  expediency  to 
a  court,  I  should  say  that  this  is  one  of  those  cases,  which  calis 
loudly  for  the  interposition  of  the  court  to  relieve  the  city  of 
San  Francisco  from  one  of  the  most  intolerable  burthens  ever 
borne  by  any  city  in  the  civilized  world.  Persons  connected 
with  the  army,  or  who  carne  with  the  army,  have  seized  upon 
all  the  valuable  lands  in  the  city,  under  one  shallow  pretence  or 
another,  in  violation  of  every  principie  of  the  code  of  laws  un- 
der which  they  claim,  and  have  imposed  a  contributioñ  in  the 
shape  of  ground  rent  upon  all  the  business  and  indnstry  of  the 
city.  By  the  power  and  influence  that  the  combination  of  great 
wealth  in  few  hands  gives  to  its  possessora,  inferior  courts  have 
been  over-awed,  and  now  the  same  system  of  threats  and  in- 
timidation  has  been  resórted  to,  to  compel  this  court  to  afiSlrm 
the  judgment  of  the  court  below.  But  if  this  judgment  shall 
be  aíBrmed,  then  may  any  man,  who,  during  the  last  fifteen 
years,  chanced  to  take  out  a  grant,  look  up  his  parchment,  and 
demand  to  be  put  into  possession  of  one  or  more  of  the  finest 
buildings  in  the  city.  And  how  many  dormant  grants  the 
affinnance  of  this  judgment  will  bring  into  being,  no  man  can 
tell ;  and  from  the  facilities  now  enjoyed  for  manufacturing  and 
ante-dating  grants,  it  is  hard  to  determine  what  the  end  will  be, 
if  this  court  should  once  depart  from  the  track,  which  the  law 
has  pointed  out.  And  if  such  loóse  and  equivocal  acts  of  pos- 
session are  to  disturb  the  occupants  of  lands  and  tenements 
years  afterwards,  then  may  occupants  of  lots  in  town  tremble 
for  their  possessions,  for  they  know  not  at  what  hour  a  retum- 
ing  Mexican  may  come,  and  insist  that  where  a  building  stands 
at  present  he  once  pitched  his  tent,  and  exercised  acts  of  owner- 
ship. 
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By  the  Courty  BEirNETT,  J.  The  action  is  broaght  to  reoover 
posaession  of  a  lot  of  land  in  San  Franeisco.  At  the  commence- 
ment  of  the  sait  the  defendants  were  in  the  actaal  posseasion  of 
the  premises,  having  entered  witboat  forcé,  frand,  or  any  dan- 
destine  meaos,  and  claiming  to  be  bona  fiAe  occapants  of  the 
same  under  a  written  convejance  to  them.  When  thej  took 
poesession  there  were  no  visible  signa  that  the  lot  had  ever  been 
improved,  or  cnltivated,  or  occnpied  bj  any  one.  Some  sor- 
vey  stakes  had  been  driven  at  the  cornera  of  the  large  one  hun- 
dred  vara  tract  of  which  the  lot  in  question  ia  a  anbdivision, 
and  aome  bruah  had  been  cut  thereon,  apparentlj  for  the  ose  of 
tents  in  the  yicinitj.  The  land,  in  fact,  was  in  a  wild  state. 
The  defendants  had  the  subdivisión  lot,  which  they  occnpj,  sur- 
veyed,  and  have  made  valuable  improvements  npon  it. 

In  Jane,  18é8,  the  plaintiff  claiming  to  be  the  owner  of  the 
one  hundred  vwra  lot,  went  upon  it  ^^  to  take  posseasion,"  drove 
aome  stakes  at  the  comers,  and  cleared  awaj  the  brush  for  a 
dwelling  on  aome  portion  of  it,  but  what  portion  does  not  ap- 
pear.  There  are  no  other  acta,  either  at  that  time  or  aince, 
showing  posseasion  on  hia  part.  It  appeara,  however,  that  there 
was  once,  but  at  what  period  ia  not  ahown,  a  fence  extending 
along  the  aonth  aide  of  Market-atreet,  from  the  one  hundred 
vma  lot  Ijing  next  weaterly  of  the  one  claimed  by  the  plaintiff, 
aa  far  aa  the  bay  on  the  eaat,  and  that  there  were  aeveral  crosa 
fencea  extending  from  that  fence  aoutherly.  When,  or  by 
whom,  either  of  these  fencea  waa  built  doea  not  appear ;  but 
there  ia  not  the  alighteat  reaaon  to  auppoae  that  the  plaintiff,  <^ 
those  under  whom  he  claima,  had  any  thing  to  do  with  the  con- 
atruction  of  either  of  them.  Before  the  entry  of  the  defendanta, 
aU  these  fencea  had  been  deatroyed,  for  the  purpose,  aa  ia  aup- 
poaed,  of  aupplying  people  who  lived  in  tenta  in  the  neighbor- 
hood,  with  fuel.  The  above  ia  the  aubatance  of  the  facta  necea- 
aarily  deducible  from  the  teatimony. 

The  claim  of  the  plaintiff  ia  based  upon  two  grounda :  First, 
that  he  has  a  perfect  title  to  the  lot ;  and,  secondly,  that  he  was 
once  in  posaesaion  of  it. 

To  maintain  hia  firat  poaition  he  relies  aolely  upon  a  grant 
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from  an  alcalde  of  San  Francisco,  bearing  date  the  15tli  day  of 
April,  1847.  This  grant  was  made  bj  an  American  alcalde, 
not  appointed  bj,  ñor  holding  office  under,  the  anthoritj  of 
the  Mexican  govemment,  to  a  citizen  of  the  United  States, 
dnring  the  continuánce  of  the  war  between  the  United 
States  and  México,  whilst  California  was  in  the  tcmpo- 
rary  occupation  of  the  American  forces,  and  before  the  title  of 
the  United  States  to  the  country  had  become  complete.  In 
other  words,  an  inferior  local  officer,  holding  his  place  nnder  the 
authority  of  a  hostile  armj,  while  in  the  occnpation  of  a  portion 
of  conquered  territory,  assumes  the  right  and  the  power  to  dis- 
pose of  the  real  estáte  of  the  vanquished  to  a  citizen  of  the  vic- 
torious  country.  The  question  is,  whether  he  has  such  right  or 
power  ?  If  he  has,  whence  does  he  derive  it  ?  It  must  proceed 
from  one  of  two  sonrces  ;  either  from  the  3f  exican  government, 
or  from  the  American  government. 

The  bare  statement  of  the  fact,  that  he  was  not  appointed  bj, 
ñor  held  his  office  under,  the  authority  of  the  Mexican  Bepub- 
lie,  but  was  an  alien  enemy  acting  in  defiance  of  her  sovereign- 
ty,  is  sufficient  proof  that,  however  strictly  he  may,  in  making 
the  grant,  have  observed  the  formalities  of  Mexican  law,  he 
could  have  derived  from  that  nation,  neither  right  ñor  power  to 
transfer  the  title  to  any  portion  of  individual  or  public  property. 
Had  California,  at  the  treaty  of  peace,  been  restored  to  México, 
no  man  can  entertain  the  idea,  that  the  Mexican  government,  or 
the  Mexican  judiciary,  proceeding  upon  their  own  municipal 
law,  or  upon  the  principies  of  intemational  justice,  would  have 
regarded  such  a  conveyance  otherwise  than  as  of  no  valué  or 
effect.  The  alcalde  could,  then,  have  derived  no  such  power 
from  the  Mexican  government. 

Neither  was  he  invested  with  any  such  authority  by  the  Ame- 
rican government,  either  mediately  or  immediately,  directly  or 
remotely.  Conceding  that  he  was  an  officer  of  the  United 
States,'  there  was  yet  no  legislation  by  Congress,  no  action  of 
the  President  or  of  either  of  the  departments,  not  even  a  pro- 
clamation  of  commodore  or  general,  which  has  come  under  my 
observatioui  which  attempted  to  clotbe  him  with  the  power  of 
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disposing  of  the  national  domain  of  México,  or  the  prívate  pro- 
perty  of  individuáis  or  communities.  There  being,  then,  no 
special  and  expresa  authority  from  the  govemment  of  the  United 
States,  snch  authority  must  be  deduced,  if  at  all,  from  the  law 
of  nations,  which,  as  it  is  a  part  of  the  laws  of  all  civilized  coun- 
tries,  forms  also  a  branch  of  American  jurisprudence. 

By  intemational  law  prívate  rights  are  unaflfected  by  con- 
quest.  ( Wheatoví%  Internatioíial  Lcm^  396,  Part  4,  chap.  % 
%ec,  5.)  The  conqueror  seizes  on  the  possessions  of  the  state, 
the  public  property,  while  prívate  individuáis  are  permitted  to 
retain  theirs.  (  YaUd^  Boók  3,  chap.  13,  sec,  200.)  Ñor  can  it 
make  any  difference  whether  the  property  belonged  to  a  natural 
person,  or  to  an  artificial  person.  Vested  ríghts  in  real  estáte 
have  been  respected  by  all  civilized  nations  ever  since  the  time 
of  the  conquest  of  England  by  William  of  Normandy.  (  WTiea- 
ton^  396,  ubi  supra.)  It  is  claimed  that  San  Francisco,  as  the 
lawful  Buccessor  of  Yerba  Buena,  was  what  is  termed  in  Span- 
ish  law,  B,  pueblo  ;  and  that  being  such,  there  was  in  some  nn- 
defined  manner,  and  under  some  vague  system  of  things,  vested 
in  the  people  of  the  piceblOy  or  in  the  alcalde,  or  justice  of  the 
peace,  or  ayuntamiento^  as  representatives  of  the  pobladores^  an 
absolute  title  to  a  large  tract  of  land,  the  limits  of  Vhich  have 
never,  as  yet,  been  ascertained  farther  than  the  city  surveyor 
has  been  directed  to  run  the  lines  of  citylots.  Whence  or  how 
that  title  was  acquired,  was  not  attempted  to  be  explained  on 
the  argument ;  and  I  am  not  aware  of  any  legislation,  general 
or  special,  of  Spain  or  México,  which  vested  the  pueblo  of  Yerba 
Buena,  or  the  town  or  city  of  San  Francisco,  with  the  title  to  a 
foot  of  land  within  their  assumed  boundaries.  If,  however,  I 
am  mistaken  in  this,  and  there  was  such  vested  title,  the  al- 
calde, an  alien  enemy  of  México,  and  without  authority  from 
the  American  government,  had  no  power  or  right  to  interfere 
with  that  vested  estáte. 

There  is  also  another  difiiculty  in  the  plaintifiPs  case,  in  mak- 
ing  out  the  power  of  the  alcalde  of  San  Francisco  to  grant  lands, 
by  virtue  of  his  office ;  that  is,  it  does  not  appear  that  San 
Francisco  or  Yerba  Buena,  was  ever  constituted  hpueblOy  or  had 
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the  rights  of  one ;  a  fact,  which,  I  think,  sbould  be  established 
bj  proof,  and  of  which  courts  cannot,  and  ought  not  to,  take  ju- 
dicial notice ;  and,  further,  even  admitting  that  it  was  B,jnieblo^ 
there  is  Btill  nothing  in  this  case  showing  the  boundaries  of  the 
jpuMo^  or  that  the  lot  in  controversy  lies  within  those  bounda- 
ries. 

XJpon  the  ground,  then,  that  the  lot  in  question  had,  previous 
to  the  occupation  of  the  country  by  the  Americans,  been  severed 
from  the  mass  of  the  public  lands  of  the  country,  there  is  nothing 
to  uphold  the  right  of  the  alcalde  to  dispose  of  it. 

I  am,  however,  of  the  opinión  that,  even  though  San  Francis- 
co had  become  2k  pueblo  previous  to  the  conquest,  and  had  been 
invested  with  all  the  rights  incident  to  such  character,  the  laiids 
within  its  limits  still  continued  a  portion  of  the  public  domain. 
The  full  and  absolute  title  of  the  nation  to  lands  within  the  lim- 
its of  pueblos^  other  than  such  as  were,  in  limited  quantities, 
expressly  granted  to  thejmtfJZo  forthe  purpose  of  defraying  cer- 
tain  expenses  incidental  to  the  administration  of  the  local  go- 
vemment,  does  not  seem,  in  any  case,  so  far  as  I  have  been  able 
to  ascertain,  to  have  been  divested  or  in  the  least  impaired.  It 
is  true  that  to  certain  oflScers  was  committed  the  authority  of 
parcelling  Qiwíipuehlo  lands,  subject  to  specific  rules  and  restric- 
tions  imposed  by  law ;  but  such  ofiicers  appear  to  have  acted  ra- 
ther  as  almoners  of  the  supremo  government  in  dispensing  its 
bounty,  than  as  agents  of  the  pvMoB  in  disposing  of  property, 
the  title  to  which  they  held  as  municipal  bodies.  The  United 
States,  by  the  conquest  of  California,  acquired  an  inchoate  and 
imperfect  title  to  all  of  the  national  domain  of  México  situated 
in  Ihat  territory,  which  title  was  perfected  by  the  treaty  of 
peace.  (  Wheaton^s  International  Law^  pp.  208,  396,  440,  ed. 
1846  ;  Vattel,  386.)  The  title  of  the  United  States  relates  back 
to  the  time  of  the  occupation  of  the  country ;  and,  consequently, 
all  laws  of  México  conceming  the  disposition  of  public  lands 
mnst  have  ceased  the  moment  California  was  efiectually  sub- 
dned  and  occupied  by  the  American  forces ;  and  neither  Mexi- 
can  ñor  American  officers  had  any  power,  under  the  previously 
existing  laws,  or  under  any  laws  of  the  United  States,  to  grant, 
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sell,  or  in  anj  waj  dispose  of  auy  portion  of  the  national  da- 
main,  wbich  bad  thus  been  transferred  from  tbe  sovereigntj  of 
México  to  tbe  sovereigntj  of  tbe  United  States, 

For  tbe  above  reasons  I  tbink  tbe  title  of  tbe  plaintiff  of  no 
validitj.  Tbe  Alcalde  baving  no  power  to  convey — ^it  appear- 
ing  on  tbe  face  of  tbe  papers  tbat  be  made  tbe  deed  by  color  of 
bis  office — and  tbe  plaintiff  being  cbargeable  witb  knowledge  of 
tbese  facts,  bis  title  is  not  even  cobrable.  {Suñd  v.  Siepbum^ 
anUy  p.  254.) 

Tbe  remaining  qnestion  for  oonsideration  relates  to  tbe  pos- 
session  of  tbe  plaintiff.  It  does  not  distinctly  appear  at  wbat 
time  tbe  defendants  entercd  upon  tbe  lot  in  controversy ;  bnt  tbe 
case  must  be  controUed  by  Mexican  law,  and  I  am  of  tbe  opinión 
tbat  it  comes  witbin  tbe  principie  of  Suñol  y.  H^fibum^  decided 
at  this  term^  and  tbat  tbe  plaintiff  cannot  maintain  a  possessory 
action.  Tbe  question  to  wbicb  I  sballl>riefiy  advert,  is  wbetber 
ejectment  can  be  maintained  under  tbe  principies  of  tbe  com- 
mon  law. 

Tbe  defendant  entered  peaceably  and  qaietly  upon  land  wbicb 
bore  no  marks  of  being  in  tbe  occnpation  of  any  one.  He 
entered  witb  a  claiai  of  title  under  a  written  conveyance.  He 
did  not  intrude  upon  tbe  known  possession  of  anotber  by  forcé, 
fraud,  artífice,  or  by  any  secret  or  clandestine  means ;  for  augbt 
tbat  appears  be  took  possession  in  perfect  good  faitb.  IJnder 
tbese  circumstances,  be  may  justly  claim  all  tbe  privileges, 
wbicb,  in  an  action  of  ejectment,  ai'e  conceded  to  a  defendant 
in  actual  possession.  Mr.  Cbitty,  in  a  note  to  Blackstone^s 
Commentariedy  {voL  2,  j?.  196,  note  1,)  tbus  sums  up  tbe  princi- 
pies by  wbicb  tbis  form  of  action  is  govemed : — "  In  general  a 
"  person  in  actical  j>088ession  of  real  property  cannot  be  ousted 
«  ualess  the  party  claimÍDg  can  estabUeh  Bome  well  fonnded 
'^  title,  for  it  is  a  general  rule,  governing  in  all  actions  of  eject- 
"  ment,  (tbe  proper  proceeding  to  recover  possession  of  an 
^'  estáte,)  tbat  tbe  plaintiff  must  recover  on  tbe  strengtb  of  bis 
^^  own  title,  and  of  course  be  cannot  in  general  found  bis  claim 
"  upon  tbe  insufficiency  of  tbe  defendant's.  For  possession 
"  gives  tbe  defendant  a  right  against  every  person  wbo  cannot 
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"  Bhow  a  sufficient  title,  and  the  party  who  would  change  the 
"  possession  must  therefore  establish  a  perfect  title ;  and  this 
"  rule  it  Í8  said  prevails  eren  where  a  stranger  'who  has  no 
"  color  of  title,  should  evict  a  pcrson  who  has  been  in  possession 
"  short  of  twenty  years,  bnt  who  has  not  a  strict  legal  title ; 
"  bnt  according  to  AUan  y.  jRivington^  (2  Swwnd.  111,  a.  cmd  6 
"  Taunt,  648,  n,)  a  prior  occupaney  is  a  sufficient  title  against 
"  a  wrongdoer ;  but  it  is  observed  in  a  note  to  the  first  case, 
"  that  ihia  Í8  contrary  to  the  general  xcse^  and  it  is  snggested 
"  that  there  is  a  mistake  in  terms."  This  is  a  snccinct  state- 
ment  of  the  established  principies  of  law  applicable  to  the 
action  of  ejectment,  and  it  appears  from  this  and  from  the  ad- 
judicated  cases  cited  by  him,  to  be  at  the  least  donbtful, 
whether,  at  common  law,  an  action  of  ejectment  can,  in  any 
case,  be  snpported  upon  the  solé  ground  of  prior  possession, 
where  snch  possession  has  not  been  continned  for  t«v^enty  years, 
ñor  been  invaded  by  forcé  or  surprise.  There  are  however 
some  cases  in  American  reports,  which  apparently  seem  to 
sanction  snch  a  doctrine.  Snch  are  the  cases  of  Jackson  ex  dem. 
Mv/rray  <&  Brown  v.  JETazen^  2  J.  R.  22 ;  JacJcson  ex  d4tm. 
Murray  et  al.  v.  Dean^  5  Ccrvo.  Bep.  200 ;  Smith  v.  Lorülard^ 
10  J.  R.  338 ;  and  Jackson  ex  dem.  Duncan  v.  Harder^  4  J.  R. 
203.  Whether  these  cases  are,  in  truth,  a  departnre  from  the 
common  law  rules  of  ejectment,  it  is  difficult  to  say,  owing  to 
the  meagre  statement  of  facts  embraced  in  the  reports  of  them ; 
and  so  far  as  the  case  at  bar  is  concerned,  it  is  a  matter  of  no 
especial  moment,  for  they  assume  as  an  established  fact  the  very 
point  here  controverted,  that  'is,  the  j/rior  possession.  It  may 
however  be  remarked,  that  if  they  can  be  sustained  upon  any 
common  law  principie,  it  must  be  upon  the  ground  that,  posses- 
sion being  prima  fa/Áe  evidence  of  title,  and  there  being  no 
other  evidence  rebutting  snch  primea  facie  evidence,  the  law 
will  presume  that  one,  who  has  been  in  the  actual  possession  of 
premiseSj  was  the  legal  owner.  But  this  is  a  mere  presumption, 
which  may  be  disproved  by  the  defendant ;  why  then  should 
the  plaintiff  be  permitted  to  recover,  when  he  himself,  by  his 
own  proof,  rebuts  this  legal  presumption?    Thus  in  the  case 
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before  ns,  had  the  plaintiff,  at  the  trial,  proved  himself  to  have 
been  in  the  actaal  possession  of  the  lot  in  queetion,  the  law 
would  presume  him  to  have  been  the  owner ;  bat  when  he  ad- 
duces  hÍ8  title,  which  entirelj  overcomes  the  legal  preenmption 
of  ownership,  it  is  questionable  whether  on  the  common  law 
principies  of  ejectment,  he  is  entitled  to  recover.  The  defend- 
ant  in  ejeetment  maj  prove  title  out  of  the  plaintiff — he  ma^r 
show  it  in  himself  or  in  a  stranger,  and  thus  bar  the  plaintiff's 
recoverj  ;  and  it  wonld  be  a  little  strange,  if  a  feíct,  which,  set 
up  by  the  defendant,  would  avoid  a  recovery,  should,  when 
brought  forward  bj  the  plaintiff,  establish  his  cause  of  action. 
It  is  hardl 7  probable  that  the  common  law  ever  tolerated  such 
an  absurditj. 

But  it  is,  perhaps,  unnecessarj  to  have  considered  this  branch 
of  the  case  at  such  length ;  for  the  fact,  npon  ^hich  the  cases 
above  cited  from  Johnson  proceeded,  is  wanting  in  this  case. 
The  plaintiff  never  was  in  the  actual  possession  of  this  lot. 
Some  cases  have  gone  great  lengths  in  holding  slight  acts  to  be 
suiBcient  evidence  of  possession  ;  but  I  know  of  no  case,  which 
has  gone  so  far  as  to  sanction  the  position  contended  for  by  the 
plaintiff.  When  the  plaintiff  seeks  to  recover  upon  the  solé 
ground  of  prior  possession,  a  clear  and  unequivocal  possession 
should  be  proved.  {Jackson  ex  dem.  Ludlow  v.  Myers^  3  J.  JR. 
387.)  In  Jackson  v.  Schoonmaker^  (2  J.  R.  230,)  it  was  held 
that  a  possession  fence,  made  by  felling  trees  and  lapping  them 
ono  upon  another  round  the  land,  was  insufficient  to  support  an 
adverse  possession.  "  This  mode  of  taking  possession,"  says 
Kent,  Oh.  J.,  in  that  case,  "  is  too  loóse  and  equivocal.  There 
^'  must  be  a  real  and  substantial  inclosure,  an  actual  occu- 
"  pancy,  a  poaaeasio pedia^  which  is  dejmite^posüive  and  noto- 
"  rioiíe^  to  constitute  an  adverse  possession,  when  that  is  the 
"  only  defense,  and  is  to  countervail  a  legal  title."  If  that  was 
an  insufficient  possession  to  sustain  a  defense  of  adverse  pos- 
session, much  more  would  it  have  been  insufficient  to  sustain  an 
action,  and  in  that  caso  the  facts  to  constitute  possession  were 
at  least  as  strong  as  they  are  in  the  present  case.  The  case  of 
Jackson  V.  Schoonmdker^  (4  J,  R,  390,)  is  of  a  similar  character 
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to  the  case  last  cited.  In  this  case  also  the  lapping  of  trees  to 
form  a  fence  for  the  purpose  of  taking  possession  was  held  to  be 
insnfficient.  In  both  of  the  cases  last  cited,  the  defendants 
went  upon  the  land  for  the  purpose  of  taking  possession,  and, 
while  upon  it,  they  performed  acts  much  more  indicativo  of  the 
fact  of  taking  and  holding  possession  than  were  the  acts  of  the 
plaintiff  in  this  case.  I  think  that  his  acts  were  too  loóse  and 
equivocal  to  support  a  claim  of  possession.  There  was  no  real 
and  substantial  inclosure,  no  actual  occupancy,  no  posaeaHo 
j^edis^  definite,  positivo  and  notorious,  of  which  Eent  speaks 
as  being  necessary  to  enable  a  party  to  make  out  a  titlé  by  pos- 
session. 

It  would,  indeed,  be  an  unfortunate  state  of  things,  if  a  person 
in  the  actual  possession  of  land,  havingentered  without  violence 
and  in  good  faith  and  under  a  title,  which  to  saj  the  least  is 
equally  good  with  that  under  which  his  adversary  claims,  could, 
after  having  made  valuable  irnprovements  on  the  premises,  be 
thrust  out  of  possession  upon  such  loóse  and  indefinite  acts  as 
are  those  upon  which  the  plaintiff  relies.  Were  that  so,  then 
indeed  would  there  be  no  security  to  the  possessions  of  most  of 
the  people  of  the  city  of  San  Francisco.  Any  man  would  be 
liable  to  be  deprived  not  only  of  the  land  which  he  possesses 
in  good  faith,  but  also  of  dwelling-honses,  stores;  buildings,  and 
other  substantial  irnprovements,  which  he  raay  have  erected  at 
enormous  expense.  Nay,  the  plaintiff  himself,  if  put  into  pos- 
session, would  not  be  secure ;  for,  upon  the  same  ground  on 
which  he  should  recover,  the  pereon  who  built  the  fence  along 
the  line  of  this  lot,  might  come  forward  and  claim  that  he  also 
was  in  possession  prior  to  the  plaintiff,  and  oust  him  also ;  and 
thus,  a  series  of  suits  brought  against  persons  in  possession 
having  no  title,  by  persons  out  of  possession  having  no  title, 
might  be  prosecuted  and  sustained  indefinitely,  and  the  whole 
community  thereby  set  afloat  upon  a  sea  of  uncertainty,  con- 
fusión and  litigation  which  would  have  no  bounds.  As  for  my- 
self  so  fai'  as  I  legally  may,  I  am  determined  to  protect  the 
actual  possessor,  un  til  some  person  can  oust  him  by  virtue  of 
superior  title.    This  is  reasonable ;  this  is  common  law ;  and 
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it  is  indispensablj  neceesary  tbat  the  rale  shoiild  be  applied  and 
enforced  iti  the  exieting  condition  of  tbings  in  tbis  state.  Mjr 
opinión  is  tbat  tbe  judgment  eboold  be  reversed  witb  costa. 

Ordered  accordingly. 

Hasiings,  Ob.  J.  (dissenting.)  Tbe  respondent  wbo  was  plain- 
tiff,  institnted  proceedings  before  the  late  conrt  of  First  Instance, 
to  recover  possession  of  a  certain  parcel  of  land  sitnated  in  tbe 
city  of  San  Francisco,  being  one  bnndred  varas  sqnare,  and 
known  as  lot  No.  22  upon  tbe  map  or  plan  of  tbe  city.  Tbe  re- 
spondent avers  in  bis  complaint  tbat  tbe  defendants  nnlawfnlly 
entered  upon,  and  despoiled  bim,  tbe  plaintiff,  of  bis  possession 
of  a  portion  of  said  lot,  on  tbe  26tb  day  of  Feb.  A.  D.  1850.  Tbe 
respondent  representa  tbat  prior  to,  and  since,  tbe  16tb  day  of 
April  A.  D.  1847,  be  bas  been  tbe  owner  in  fee,  by  a  fuU  and 
absolnte  title  of  said  lot,  and  prays  to  be  restored  to  tbe  posses- 
sion of  tbat  portion  of  tbe  same  of  wbícb  be  bas  been  so  de- 
spoiled, &c. 

Tbe  defendants  answered,  Ist.  Tbat  plaintifF was  not  tbe  owner 
in  fee  of  said  premises.  2d.  Tbat  defendants  did  not  unlawfuUy 
enter  upon  said  premises.  8d.  Tbat  plaintiff  is  not  entitled  to 
possession,  ñor  bas  plaintiff  been  despoiled  of  any  part  or  por- 
tion of  bis  possession  as  is  in  bis  complaint  alleged.  Tbe  re- 
spondent introduced  a  deed  fróm  tbe  Alcalde  of  San  Francisco, 
wbicb  was  executed  in  answer  to  a  petition  representing  among 
otber  tbings,  tbat  tbe  petitioner  was  by  the  proclamation  of 
Commodore  R.  F.  Stockton,  a  citizen  of  California,  and  a  res- 
ident  of  the  town  of  San  Francisco. 

The  deed  was  executed  on  the  16tb  day  of  April  A.  D.  1847, 
and  signed  "  Edwin  Bryant,  chief  magistrate."  In  tbe  deed  be 
is  descríbcd  as  the  Alcalde  of  San  Francisco,  and  uses  in  tbe 
grant  the  usual  term  of  conveyance  in  a  deed  transferring  tbe 
title  in  fee.  The  introduction  of  the  deed  was  followed  by 
proof  of  the  official  character  of  the  grantor,  and  testimony  tbat 
in  June  1848,  the  plaintiff  took  possession  of  and  "staked  the 
lot  out,"  and  cleared  tbe  foundation  for  tbe  erection  of  a  bouse. 
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That  also  the  lot  was  fenced,  in  the  sumraer  of  1848  in  part. 
The  plaintiff  also  introduced  an  ordinance  of  the  town  council 
of  San  Francisco  by  which  it  is  declared,  "  that  all  conditions 
"  in  Alcaldes'  deeds  to  lots  in  San  Francisco,  are  removed  and 
"  abrogated,  and  that  no  lot  of  land  in  said  town  or  its  suburbs 
**  shall  hereafter  be  forfeited  in  consequence  of  the  grantee  or 
"  owner  failing  to  fence  or  build  upon  the  same  according  to 
"  the  conditions  heretofore  attached  to  titles  or  deeds,"  which 
ordinance  "  passed  Sept.  28th,1848."  The  defendants  introduced 
testimony  tending  to  prove  that  at  the  time  of  defendants'  entry 
"  there  were  no  marks  of  the  premises  ever  having  been  im- 
"  proved  or  cultivated  before  defendants  commenced  their  im- 
"  provements."  One  of  the  witnesses  testifying  that  "  the  land 
"  was  in  a  wild  state,"  and  "  no  ma/rka  on  the  premises  except 
"  the  oíd  survey  stakes." 

The  defendants  claimed  title  and  a  ríght  to  possess  under  a 
deed  execnted  by  one  Joseph  F,  Atwill,  in  which  deed  is  a  re- 
cital that  he  derived  title  "  from  the  justice  of  the  peace  G.  Q. 
"  Oolton,  Esq.,"  by  grant  bearing  date  the  2l8t  day  of  Decem- 
ber  A.D.  1849. 

The  conrt  rendcred  a  judgment  for  the  plaintiff  and  awarded 
a  writ  of  possession. 

This  case  mnst  be  disposed  of  according  to  the  laws  in  forcé 
at  the  time  when  the  action  was  commenced,  and  in  passing 
upon  the  rights  of  the  parties,  it  is  important  to  examine  the 
forms  of  proceedings  and  the  remedies  afforded  by  the  Mexican 
laws,  which  were  imperfectly  understood  and  inefficiently  en- 
forced,  not  only  before,  but  subsequent  to  the  conquest  and  ac- 
quisition  of  California  by  the  United  States.  The  action,  it  is 
argued,  is  in  the  nature  of  ejectment  at  common  law,  and  that 
the  plaintiff  is  bound  to  a  compliance  with  the  rules  of  evidence 
required  to  sustain  such  an  action,  and  must  recover,  not  on 
the  weakness  of  the  defendants'  title,  but  on  the  strength  of  his 
own ;  and  because  he  has  averred  in  his  complaint  that  he  is 
the  owner  in  fee  of  the  premises,  he  is  compelled  to  prove  such 
title  before  he  can  recover — that  having  introduced  his  deed 
the  presumption  in  favor  of  title  in  the  plaintiff  is  waived. 

VoL.  L  21 
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Whether  the  plaintiff  could  or  ooold  not  recover  in  tbis  farai 
of  action  at  common  law,  need  not  here  be  questioned,  as  'we 
are  to  look  to  the  Mexican  ajstem  of  jorispradence  for  a  defi- 
nition  of  the  remed j  adoptad,  and  the  law  regulating  snch  pro- 
ceedings.    üntil  the  passage  of  the  act  adopting  the  common- 
law  by  the  legislatnre,  the  Spanish  law  was  in  forcé,  nnlesa  so 
far  as  it  was  repugnant  to  the  Bepnblican  institations  of  México 
or  had  been  expresslj  altered  bj  statnte.    To  that  extent  it  was- 
the  law  of  Oalifomia,  up  to  the  time  of  the  acqnisition  of  the. 
country  by  the  United  States.  (1  AVoarez^  16 ;  5  Ccl.  Dec.  1 ; 
1  Febrero  MexioanOy  27.)     And  that  acqnisition  effected  no 
change  in  the  law  regulating  the  rights  or  relations  of  in- 
dividuáis. {Eid.  Dig.  200,  461 ;    VaUel  8 ;  1  Fét.  JSep..  57, 
642;   6  Fet   691;   7  Fet.  51;    9  Fet.   117;    10  Fet.  326; 
12  Fet.  410.)    The  plaintiff  evidently  intended  to  adopt  a- 
speedj  and  effectual  remedj  to  recover  possession  of  the 
premises,  instituting  in  substance  one  of  the  possessory  actions 
styled  interdicta,  maintained  for  the  recovery  of  those  things 
whose  ownership  had  not  been  determined  by  a  judgment 
He  did  not  set  up  title  for  the  purpose  of  acquwing  possession 
which  he  had  never  enjoyed,  but  the  recovery  of  a  possession 
of  which  he  had  been  despoiled.    The  action  is  therefore  not 
the  petitory.  {Juicio  petitorio)    The  Spanish  law  recognizes  a 
broad  distinction  between  snits  claiming  possession  and  those 
claiming  property.    And  when  the  action  is  brought  to  recover 
the  possession,  the  right  to  the  possession  must  be  determined 
before  the  right  to  the  property.    {Dic.  de  JEsc,  "  Juicio  petito- 
rio;^^ 1  Febrero  Tapia^  229.) 

The  interdicts  or  possessory  actions  are  divided  into  summary 
and  plenary,  calling  those  plenary  which  foUow  the  form  of  an 
ordinary  suit,  and  summary,  thos^e  which  are  decided  briefly 
without  observing  the  usual  solemnities  and  without  admitting 
an  appeal,  or  if  admitted,  only  in  the  devolutvoe  effect.  (7  Febre- 
ro  Tapiay  tit.  9,  c.  1.) 

The  interdicts  to  acquire,  retain,  and  recover  possession  {seo. 
13,  Febrero^  above  dteá)  are  of  the  greatest  use  and  importance. 
The  interdict  for  the  recovery  of  possession  being  the.  most 
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fft^ored  by  the  Iftw,  it  being  of  special  irhportance  to  societj 
tbat  no  person  sball  be  diBtnrbed  withoüt  just  caase  in  the  pos. 
eessiou  which  he  has.  {seo.  8,  Símie  referenoe.)    If  the  plaintíff 
had  not  the  title  in  fee,  but  was  in  possession,  his  action  is  in 
the  natnre  of  this  favored  interdict,  and  in  the  plenarj,  and  not 
summary  form  of  sach  an  action ;  but  if  he  had  the  absoluto 
title  as  averred  in  the  complaint,  and  not  the  possession,  then 
be  seeks  to  acquire  the  possession,  and  must  prore  his  title  be- 
fore  he  can  recover.    In  this  case,  the  grievance  complained  of 
is  not  tfaat  plaintiff  is  the  oWner  in  fee,  and  that  defendants 
refuse  possession,  but  that  defendants  have  ckspoüed  the  plaintiff 
of  h\ñ  possession^  peaceably  and  previonsly  established  in  him, 
and  quietly  enjoyed  until  tbé  etitry  of  defendants.    It  is  imma- 
terial, therefore,  whether  the  plaintiff  pro  ved  and  established  a 
good  title  or  not,  as  claimed  in  his  complaint.    If  he  proved 
the  prior  peaceable  occupancy  and  the  subsequent  distúrbance 
and  interruption  by  the  defendants  (provided  sucli  occupancy 
has  been  in  good  faith)  he  has  a  right  to  recover.    There  is  no 
eridence  of  the  absolute  ownership  in  the  plaintiff.    The  source 
of  title  seems  to  be  the  town  or  village  of  San  Francisco  through 
an  officer  who  represents  hiinself  as  the  chief  magistrate  of  the 
district,  and  who  claims  the  right  to  aliénate  such  property  by 
virtue  of  his  office.    Whether  he  possessed  such  right  is  not 
material  in  the  investigation  of  this  case.    Ifor  is  it  a  matter  of 
any  moment  in  this  action,  whether  the  deed  which  he  executed 
be  valid  or  not.    It  is  not  contended  for  the  respondent  that  he 
has  the  absolute  title.    There  is  nothing  in  this  record  which 
will  sustain  the  averment  in  the  domplaint,  that  he  is  the  abso- 
lute owner  in  fee.    The  plaintiff,  therefore,  if  he  recover  at  all, 
must  succeed  upon  his  proof  of  possession,  and  it  may  not  be 
improper  here  to  remark  that  few  if  any  perfcct  titles  are  found 
in  countries  ceded  to  the  United  States  by  either  Franco  or 
Spain,  when  tested  by  the  common  law.    They  are  consídered 
inchoate  titles,  which,  however,  will  be  protected  by  the  courts, 
the  land  being  in  possession  of  the  claimant. 

It  therefore  becomes  important  to  examine  the  different  kinds 
of  possession  protected  by  the  law  nnder  the  Mexican  system, 
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in  order  to  ascertain  whether  the  respondent  enjojed  that  klnd 
of  possession  wbich  will  be  protected  against  intruders  and 
treepassers. 

In  the  Diccionario  de  JEacrichey  {TiÜe  "  J^oeeston^^^  "  It  is 
^'  said  to  be  of  two  kinds,  viz.,  poesession  in  fact,  and  poseession 
^  in  fact  and  bj  the  will ;  in  fact,  when  one  holds  a  tbing  with- 
^^  ont  anj  intention  of  acqniring  it,  as  bailees,  lessees,  &c.,  &c., 
^'  bnt  posseesion  in  fact  and  bj  the  will  is  the  bolding  which  a 
^^  man  has  of  things  corporéal,  with  the  aid  of  the  body  and 
'^  the  understanding.  And  this  posseesion  is  divided  into  na- 
^^tnral  and  civil.  Civil  possession  is  that  which  consista  in 
^'  holding  a  thing  habitnally  or  mentally,  as  when  one  goes  ont 
'^  of  his  house  or  estáte  withont  anj  intention  to  abandon  it. 
^'  It  maj  also  be  said  that  natural  possession  is  holding  a  thing 
^^  with  intention  to  keep  it,  althongh  we  know  that  it  belongs 
"  to  another." 

^^  In  the  same  manner  it  may  be  said  that  civil  possession  is 
^'  the  holding  of  a  thing  with  the  intention  to  keep  it,  believing 
^^that  it  is  one's  propcrtj,  althongh  in  realitj  it  is  not  so,  as  in 
^'  the  case  of  the  possessor  in  good  faith.  The  tnie  possession 
^'  is  the  unión  of  the  natural  and  civil  possession  which  follows 
'^  from  a  just  title ;  that  is,  a  title  fít  {api}  to  transfer  the  pro- 
"  perty."  This  is  the  definition  of  the  law  when  it  defines  it, 
^^  the  lawful  holding  which  a  man  has  in  things  corporeal  with 
^'  the  aid  of  the  body  and  the  understanding.''  These  species 
of  possession  are  similarly  defined  in  the  civil  code  of  Lonisi- 
ana,  (516,  chop,  2d  of  "  Possession?^)  XJnder  the  Spanish  law, 
as  in  Louisiana,  a  mere  civil  possession  is  sufficient,  but  the 
possessor  must  hold  in  good  faith,  and  by  virtue  of  title,  trans- 
lative  of  property.  Withont  these  qualities  one  who  holds  pro- 
perty  holds  it  precarioush/.  (1  Febrero  Tapia^  229,  231, 230 ; 
7^A,  same  aut/u>r^  82 ;  Ordenamos  de  Tierras  y  Agv^is^  12, 13, 
17, 18.)  A  possessor  in  good  faith  is  one  who  by  a  just  title,  as  by 
purchase,  &c.,  has  acquired  anything  of  which  he  believes  him- 
self  master,  and  that  he  has  the  right  to  convey  it.  {Esc.  Dio. 
541 ;  1  Febrero  Tapia,  232.) 

Theplaintifftherefore  to  recover  must  prove,  Ist,  2^justtíÜe; 
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not  a  legal  title,  biit  a  títle  from  one  who  believed  himself  to 
poseesB  the  right  to  convey. 

2d.  Fossession  takeQ  under  sach  titie  before  dcfendants' 
eotiy. 

Kot  only  the  good  faith  of  the  plaintiff 'b  possession  depende 
upou  the  question  of  ^'tM¿  or  colorable  title,  bnt  the  extent  of 
hi8  posseesion ;  as  without  a  title,  or  deed,  fixing  limits,  he 
would  be  in  possession  only  of  so  much  land  as  he  actuallj 
occupied.  What  is  snfficient  to  eonstitnte  colorable  claim  to 
tíüe  at  common  law,  seems  to  have  been  differently  decided  in 
the  conrts,  bat  such  a  title  is  dearlj  defined  in  the  Spanish 
law :  ^^  By  title  is  underetood  any  canse  capable  of  transferring 
^^  the  dominión,  snch  as  donation,  sale,  &c.,  &c.,  of  conree.  Bnt 
"  title  need  not  be  complete  or  perfect,  for  in  that  event  protec- 
"  tion,  by  the  lapse  of  time,  would  be  unneceesary.  {Ord.  de 
"  IWras  y  Aguas,  10, 11 ;  3  Part.  Tit.  29,  e.  18 ;  Esc.  Dic.  542.) 

"To  enable  the  party  to  prescribe  good  faith,  a  reasonable 
^^  belief  that  he  has  a  title  which  will  be  the  canse  of  vesting 
"  in  him  the  absolnte  property,  seems  to  be  suflScient. 

"  Title  colorable  is  that  which  is  founded  in  any  appearance 
"  of  reason  and  jnstice ;  that  which  has  the  appearance  of  good 
"  faith,  bnt  which  is  not  snfficient  of  itself  alone,  to  transfer  the 
"  property  without  the  aid  of  possession  and  presamption." 
(JDicciona/rio  de  Eseriohe,  Title  "  Posesiona) 

Has  the  respondent  then  such  a  snfficient  title  as  to  eon- 
stitnte his  possession,  taken  in  June,  1848,  of  the  premises 
in  controversy,  a  possession  in  good  faith,  and  snch  as  lapse 
of  time  will  ripen  into  absolnte  title  in  fee?  He  has  a 
deed  execnted  in  the  usual  form  of  a  deed  of  conveyance, 
by  a  grantor  who  assumed  the  right  to  convey,  a  right  which 
the  respondent  found  to  exist  in  officers  of  similar  narae  and 
jnrisdiction  in  the  different  Pueblos  in  this  country.  The 
grantor  did  not  assnme  to  be  the  owner  himself,  bnt  to  act 
for  and  in  behalf  of  the  owners,  authorízed  by  the  municipal 
regulations  of  the  town.  A  municipal  governraent  was  organ- 
ized  under  a  town  council,  and  an  Alcalde.  Lots  had  been 
surveyed  and  were  then  in  the  possession  and  under  the  control 
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of  the  town  anthorities,  aiid  were  offered  for  sale.  Whetiier 
the  title  to  the  lots  was  in  the  Mexican  govenunent  qr  the  peo- 
pie  of  San  Francisco,  and  \rhat  rc^Iations  had  been  made  by 
the  Departmeutal  Government  of  California  for  the  aUenation 
of  these  lots,  the  plaintiff  was  not  bonnd  to  know. 

Instructions  from  t|^e  Departinental  Gk>v:emmjeDt,  or  orders 
wd  decrees  of  the  goyemor  relativo  to  the  di^posal  of  numicipal 
or  public  lands,  are  not  of  the  natnre  of  gesberal  law.  W.e 
cannot  reasonably  doubt  that  the  plaintiff,  under  all  the  circnm- 
fitances  with  which  he  was  g^ronnded,  belíev^ed  be  had  pur- 
chased  of  pne  having  authoritj  to  convej.  The  grantor  olaimed 
to  be  the  Alcalde  and  chief  magistrate  of  the  town  or  distríct 
of  San  Francisco.  His  deed,  upon  ita  face,  is  an  official  paper. 
The  ofSlcer's  autfaority  to  convoy  was  generaUy  recognized,  and 
it  is  not  usual,  ñor  to  be  supposed,  that  a  pnrchaser  wiU  so 
closely  scrutinize  the  right  of  an  officer  to  sdl  and  convey  pro- 
perty  as  an  official  act,  as  thM  of  a  vendor  who  claims  tUle  in 
himself,  and  who  alone  is  tp  be  benefited  by  d^e  sale.  In  jaddi- 
tion  to  the  usual  solemnities  required  to  pass  title  to  real  estáte, 
an  official  deed  has  added  to  it  the  apparent  sanction  of  the 
law.  In  this  the  then  chief  judicial  officer  of  the  town,  whose 
^duty  it  was  to  understand  the  law,  and  declare  jbhe  same,  may 
have  assnmed  an  authority  wbieh  he  had  no  right  to  exercise. 
He  and  the  officer  from  whom  he  derlved  his  commission  may 
have  violated  law  when  they  took  into  their  own  baiids,  either 
municipal  or  national  property,  and  alienated  the  same,  directíy 
or  indirectly,  or  in  any  manner. 

Yet,  though  there  was  no  such  authority  yested  in  this  officer, 
his  conveyances  being  in  the  usual  form,  and  fit  to  transfer  a 
title,  an  adverse  possession  uuder  sijich  a  deed  for  the  time  the 
law  requires  will  grow  into  sufficient  title  to  prevail  against  the 
true  owner,  provided  the  title  be  not  in  the  govemment,  of 
which  we  have  no  evidence  in  this  case.  Such  is  not  only  the 
Spanish  and  Mexicán  law,  but  the  French  and  Louisiana  law  is 
the  same ;  and  so  it  may  be  said  is  the  common  law,  for  it  i^ 
conceded  that  a  deed  from  any  person,  though  he  have  no  title, 
executed  in  the  usual  form,  is  colorable  evidence  of  title  at  com- 
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mon  law,  and  good  in  adverse  possession.  Eren  a  Bheriff's 
deed,  without  a  seal — an  inetrornent  void  upon  its  face — bas 
been  holden  to  be  a  colorable  claim  of  title  sufficient  in  adverse 
possession.  {Jcbokaon  v.  Newton^  18  Johnson^a  Rep,  266  ;  alao 
Niyrtluyrp  v.  WrigU^  7  HíO^b  Rep.  468-9.) 

In  the  case  of  La  Frcmbois  v.  Jackson^  (8  Cowen^  589,)  in 
the  coort  of  errors,  in  consideríng  the  snfficiency  of  defective 
title  papers,  in  adverse  possession^  as  against  the  true  owner, 
Ghancellor  Jones  says :  ^^  These  docnments  may  be  slender  evi- 
"  dence  of  title ;  but  the  qnestion  is  whether  this  documentary 
^^  evidence,  slender  as  it  is,  is  not  sufBcient  to  give  a  chai*acter 
"  of  adverse  possession  to  the  occnpancy  of  LaFrambois  nnder 
^^  it,  and  to  rescne  him  from  the  reputation  of  being  a  mere 
*^  trespasser.  It  is  not  necessary  to  constitute  an  adverse  pos- 
^*  session,  that  it  should  have  commenced  nnder  an  efecttud  deed, 
^^  If  the  poesessor  -claims  nnd^  wrítten  evidenee  of  title,  and 
**on  prodncing  that  evidenee  it  proves  to  be  defective,  the 
^  eharacter  of  his  possession  as  adverse  is  not  affected  by  the 
"  defects  of  bis  title.  If  the  entry  is  nnder  color  of  title,  the 
^^  possession  wiU  be  adverse,  however  groundless  the  snpposed 
^^  title  may  be.  The  fact  of  possession  and  its  eharacter,  amd 
"  the  qiu>  animo  of  the  possessor,  are  the  test." 

Spencer,  senator,  in  the  same  case,  says,  "  the  anthorities  be- 
^^  fore  cited  show  that  it  is  wholly  immaterial  whether  the  title 
^^  claimed  be  rightfnl  or  not ;  it  is  snfficient  if  there  be  a  claim 
^^  of  some  tiüe.  The  very  idea  of  an  adverse  possession  admits 
"  a  hostile  rightfnl  title." 

Another  senator,  also  with  the  majority,  says,  ^^  Bnt  it  is  said 
'Uhat  he  was  bonnd  to  know  that  a  title  derived  from  the 
"  French  govemment  was  invalid,  and  that  it  affords  him,  there- 
"  fore,  no  color  of  title.  The  effect  of  this  reasoning  is  to  place 
^^  a  person  who  enters  under  a  claim  of  title,  which  he  may  in 
"  good  faith  believe  to  be  a  good  one,  in  a  worse  sitnation  than 
^  one  who  enters  with  no  title  at  all.  I  apprehend  a  person  en- 
"  tering  on  lands  withont  any  title  or  under  defective  title,  is  as 
'*  mnch  bound  to  know  that,  by  the  law  of  the  land,  he  has  no 
"  good  title,  as  one  who  enters  nnder  a  French  grant." 
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Appljing  this  reasoning  to  the  case  at  bar,  the  respondent 
Í8  not  bound  to  know  that  the  Alcalde  had  no  authority  to 
convey  the  premises.  The  maxim  that  everj  citízen  is  presum- 
ed  to  know  the  law  and  can  take  no  advantage  of  his  ignorance 
thereof,  does  not  hold  in  prescription  in  the  Spanish  or  adverse 
poBsession  in  the  common  law.  If  so,  this  means  of  acqniring 
title  would  cease  to  exist  in  most  cases,  and  the  decisión  of  the 
court  in  the  case  of  Jackson  v.  Newton^  before  cited,  wonld  be 
erroneous. 

The  respondent,  then,  having  a  title  sufficient  in  prescription^ 
it  is  onljr  necessarj  that  he  should  have  had  the  possession, 
either  natural  {actual)  or  civil  (See  the  caaes  of  Bema^d  v. 
Shaw,  9  M.  R.  79 ;  Mayfidd  v.  Morris^  10  Z.  R.  442 ;  McD<h 
nough  V.  Chüdreséj  15  Z.  R,  661.)  And  such  is  the  Spanish 
and  French  law.  It  will  hardly  be  contended  that  he  had  not, 
at  least,  the  civil  possession  at  the  time  of  defendants'  entrj. 
He  had  entered  nnder  daim  of  title,  cleared  the  gronnd  for  the 
fonndation  of  a  honse,  had  stakes  at  the  corners  of  his  pre- 
mises which  were  prominent  and  visible  at  the  time  of  defend- 
ants'  entry.  The  lot  had  been  in  part  at  least  enclosed  bj  a 
fence,  and  although  the  respondent  was  not  actaally  occupying 
at  the  time,  there  is  no  evidence  that  he  had  abandoned  his  pos- 
session. It  is  said  the  fences  had  been  destrojed,  and  the  lot  ap- 
peared  in  an  unocciipied  state.  So  the  premises  of  anj  possessor 
maj  be  made  to  appearance,  bj  trespassing  npon  and  destroying 
improvements. 

A  false  opinión  seems  to  prevail  as  to  the  necessity  of 
an  actual  enclosure  as  a  fence,  in  order  to  acquire  possession  of 
lands.  I  think  the  law  to  be,  that  any  improvements  or  monu- 
ments  visible  and  profninent,  indicate  a  claim  of  title  or  pos- 
session, and  he  who  enters  on  such  land  has  notice  thereof,  and 
gains  no  greater  right  by  his  entry  than  he  would  acquire  if  the 
premises  had  been  enclosed  by  a  fence.  Upon  the  question  of 
the  necessity  of  actual  residence  on  land,  or  a  pedís  possessio^ 
Judge  Story  in  the  case  of  EUicoit  <&  Meredith  v.  Pewrl^  says, 
"  Nothing  can  be  more  clear  than  that  a  fence  is  not  indispen- 
^^  sable  to  constitute  possession  of  a  tract  of  land.    The  erection 
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*^  of  a  fence  is  nothing  more  than  presumption  of  an  intentlon 
"  to  aesert  an  ownership  and  possession  over  the  property.  But 
"  thcre  are  many  otber  acta  which  are  equally  evincive  of  such 
^  an  intention  of  asserting  Bucb  ownership  and  possession ;  snch 
"  as  entering  upon  land  and  making  improvements  thereon,  rais- 
**  ing  a  crop  of  com,  felling  and  selling  the  trees  thereon,  and  un- 
"  der  color  of  title.  An  entry  into  possession  of  a  tract  of  land 
**  ander  a  deed  containing  specifíc  metes  and  bonnds,  gives  a 
"  constructive  possession  of  the  whole  tract,  if  not  in  any  ad- 
"  verse  possession ;  although  there  may  be  no  fence  or  enclosure 
**  roimd  the  ambit  of  the  tract,  and  an  actual  residence  only  on 
"  a  part  of  it." 

The  case  of  JackBon  v.  Schoonmaker^  (2  J,  H.  230,)  is  cited 
and  relied  upon  as  conclasive  against  the  respondent.  It  is 
ooly  neccssary  to  read  one  extract  from  the  opinión  in  that  case 
to  show  that  if  it  had  not  already  been  overruled  it  should  have 
been : — "  There  must  be,"  say  the  court,  "  a  substantial  enclo- 
^^  sure,"  and  '^  that  a  possession  fence  made  by  felling  trees  and 
"  lapping  them  one  upon  another  round  the  land,  was  insufficient 
"  to  support  an  adverse  possession."  But  this  is  an  overruled 
case.  It  has  been  substantially  overruled  by  the  Kew  York 
courts,  who  foryears  since  hold  a  very  different  doctrine.  And 
it  is  sufficient,  perhaps,  to  refer  to  the  case  of  EUicott  and  Mere- 
düh  V.  Pearl^  above  cited,  in  which  the  supremo  court  of  the 
United  States  utter  a  very  different  and  contrary  decisión.  And 
so  in  many  other  cases  which  may  be  cited  from  that  court,  as 
in  the  case  of  Ewing  v.  Bumet^  (11  Pet,  62,)  in  which  Mr. 
Justice  Baldwin,  in  delivering  the  opinión  of  the  court,  says, 
^^It  is  well  settled  that  to  constitute  au  adverse  possession 
'*  there  need  not  be  a  fence,  buildiug  or  other  improvement 
"  made. 

''  It  suffices  for  this  purpose  that  visible  and  notorious  acta  of 
"  ownership  are  exercised  over  the  premises  in  controversy  for 
"  twenty-one  jeare  after  an  entry,  nnder  claim  and  color  of 
"title."  "Neither  actual  occupation,  cultivation  or  residence 
"  are  necessary  to  constitute  actual  possession,  when  the  proper- 
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^  tj  íb  60  Bituated  as  not  to  admit  of  any  permanent  usefitl  im- 
*'  provement."    {See^  áUoy  Watkins  v.  Solman  et  al.  16  Pet.  64.) 

The  respondent  having,  in  good  faith,  pnrchased  and  taken 
possession,  althougli  he  maj  have  acquired  no  valid  title,  the 
defendants  having  entered  as  a  naked  intruder  and  trespasser 
against  the  tme  owner  or  by  virtue  of  a  similar  right,  subee- 
quently  acquired,  I  believe  at  the  time  of  defendants'  entry  the 
respondent  had  the  superior  right  to  the  possession  of  the  pre- 
mises. 

I  think,  therefore,  the  judgment  of  the  eourt  below  should  be 
affirmed. 


Eetnolds  V8,  West. 


The  decisión  in  Woodworth  v.  FuHon^  that  a  grant  of  lands  in  San  Francisco,  made 
by  an  American  Alcalde,  doring;  the  contiatianoe  of  the  war  between  the  Uoited 
States  and  Mescico,  is  void,  approved. 

A  |[rant  by  a  Mexican  officer  duly  authorized,  and  made  in  accordance  with  tha 
Mexican  laws  applicable  to  California,  and  before  the  acquisition  of  the  country 
by  the  Amerícans,  is  a  title  protected  by  the  law  of  nations,  as  well  as  by  the 
treaty  of  Querétaro,  and  cannot  be  distorbed. 

An  inchoate  title  to  lands  is  property,  which  is  protected  by  the  treaty  of  Querétaro^ 
and  cannot  be  affected  or  questioned  by  any  anthoríty  except  the  government  of 
the  TJnited  States.    Ttr  Bennett,  J. 
y  r /¿^-t^«,^  /  ?  ^  8^"^^  ^^  ^^°^  mtÁQ  by  a  Mexican  Alcalde  before  the  war,  will  be  pretumtd  to 

have  been  made  in  the  couise  of  bis  ordinary  and  accustomed  duties,  and  within 
<  the  seope  of  bis  legitimate  authoríty  \  and  the  barden  of  pioof  lies  on  him  who 

controverts  the  validity  of  such  a  grant,  to  show  that  it  is^ig^ot  made  by  a  cflppe-     / 
lent  officer,  or  in  the  forms  prescríbed  by*law^       •  ^     •    ♦*- ».  tí-  J  ^^v^w^  J .  /  í  ^ 

It  9emit^  that  Mexican  Justices  of  the  Peace  had  authoríty,  before  the  war,  to  make 
graots  of  land  in  San  Francisco. 

"Where  a  petition  for  a  grant  of  land  was  presented  to  an  Alcalde  without  the  signa- 
ture  of  the  petitipner,  but  the  prayer  of  the  petition  was  granted  by  a  wríting  im- 
mediately  following  the  petition ;  Heli^  that  the  grant  was  valid,  notwithstanding 
the  want  of  the  petitioner's  signatura. 

Where  the  grantee  was  a  roarríed  womaa ;  Hdd^  that  the  question  as  to  her  capadty 
to  take  a  concesnon  of  public  lands,  was  a  question  for  the  Alcalde,  in  the  per- 
formance of  his  official  duties  to  determine,  or  that,  at  least,  the  legality  of  the 
c^meettion  would  be  presumed  until  her  incapaetty  to  take  accoiding  to  law 
should  be  established  by  the  party  denying  it. 


1^ 


,  c.  -  t 
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■  t  lili     ■  -        ■        .   I  ■  ■    ■..  I.  .  I         ^-.^—  ^ 

Wbere  it  appeared  that  the  petitioner's  husband  was  tfae  owner  of  tvro  fifly  vara  loto 
at  the  time  the  amcettion  was  made  to  her ;  Held,  that  it  i/eould  be  presumed  XhH 
the  act  of  the  Alcalde  in  making  the  grant  was  in  coDformity  with  law,  until  it 
ahould  be  shown  that  the  peütioneHs  husband  faad  received  the  lots  which  he  held, 
aa  a  eonceBOim  of  public  lands,  and  not  by  purchase  írom  an  indÍYÍduaI. 

Where  the  boundaríes  of  a  lot  of  land  granted  by  ^  Alcalde  wece  uncartain ;  J^cM* 
that  the  trae  location  of  the  lot  was  a  question  of  fact  for  the  jury  to  determwe.        o « /«^ .  •  ''^  ^  "'^^ 

What  ís  tenned  the  "  swinging  of  lots/'  a  measure  adopted  in  puisuance  of  a  reao- 
lution  of  a  public  meeting  in  San  Francisco,  cannot  changethe  location  of  premises 
actually  granted,  or  impair  the  ríght  of  the  grantee  therein.  The  taking  of  a  part 
pf  a  lot  írom  an  individual  for  the  purpose  of  a  public  street,  thongh  it  may,  per- 
haps,  give  him  a  claim  on  the  public  for  compensation,  does  not  confer  upon  him 
the  ríght  to  encroach  to  the  same  eztent  on  the  land  of  bis  neighbor. 


Afpeal  from  the  icoiirt  of  First  lastance  of  the  difitrict  of 
.3fui  Francisco.  Judgment  vas  rendered  in  ilie  conrt  belov^  ia 
íavor  of  the  plaiQtijBT,  and  the  defendant  appeals.  The  facto  are 
stated  in  the  opinión  of  th^  conrt. 

CaLhmn  Benha/m  and  Mr.  Merrillj  for  plaintiff. 

Eiwwrd  NorUm^  fqr  defendapt. 

By  the  Court^  Bennett,  J.  On  the  9th  day  of  April,  1848, 
'One  Bosalia  Haro  presented  a  petítion  to  Juan  K.  Padilla,  the 
Alcalde  of  the  Jurisdiction  of  San  Francisco,  in  £he  foUowing 
words,  according  to  the  translation  in  the  record : — 

"  Fifth  Seal, — One  shilling.    Provisionally  u^ed  by  the  eiis- 
"  tom  house  of  the  port  of  Monterey^  in  the  department  of 
^'  California,  for  the  years  one  thousand  eight  hundred  and 
"  forty-four  and  five. 
"  Micheltoreno.  "  Pablo  Djs  La  (Jcnsou, 

"  in  the  absence  of 
^^  DOK  Gm^LE^MO  £d.  HabtnbU'. 

^^  Señor  Alcalde  of  San  Francisco : — Bosalia  Haro,  a  Me;KÍ- 
^^  can  citizen,  and  located  in  Yerba  Buena,  requiring  a  lot 
"  to  place  thereon  an  orchard,  comes  now  before  yon  ia 
^^  due  form  and  show^th :  That  in  order  to  oarry  out  ber 
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^^  object  she   asks   possession    of  lot  number  one   handred 
"  and  seventy-four,  which  íb  now   vacant,  on  tbe  plan    of 
^^  Yerba  Buena ;  which  I  beg  yon  will  deign  to  grant,  and 
'^  for  which  yon  shall  receive  thanks — ^I  swearing  that  it  is  not 
"  tbrongh  frand,  but  for  necessitj. 
"  Yerba  Buena, 
«  April  9th,  1845 


.••i 


The  above  petition  was  not  signed.  Iminediately  following 
it  was  a  grant  by  Juan  N.  Padilla  in  these  words : — 

^'  Having  seen  the  foregoing  representation,  and  by  virtue  of 
^^  the  superior  decree  of  the  Departmental  Government,  I,  Juan 
"  N.  Padilla,  First  Alcalde  of  this  Jurisdiction,  do  give  unto 
^  Bosalia  Haro,  legal  and  perpetual  possession  of  lot  number 
"  one  hundred  and  seventy-four  on  the  plan  of  Yerba  Buena, 
^^  said  lot  being  fifty  'oaras  square,  and  under  the  following 
"  conditions : 

"  Ist.  That  within  the  precise  term  of  one  year  from  this 
^^  date  the  lot  shall  be  fenced  in  and  a  house  built  thereon. 

^^  2d.  The  regulations  of  pólice  established  and  to  be  estab- 
^^  lished  shall  be  regarded. 

"3d.  Failing  to  observe  the  first  condition,  the  interested 
"  party  shall  lose  her  right.to  the  lot — and  failing  to  observe 
^^  the  second,  shall  be  punished  according  to  law. 

^^  In  order  to  serve  as  a  title,  I  give  this  in  Yerba  Buena,  this 
"  9th  day  of  April,  1846,  record  having  been  made  of  the  same 
"  in  the  proper  register. 

(Signed)  "  Juan  N.  Padilla. 

"  Witnesses — ^William  Hinckley,  Francis  Haro. 

"  Municipal  fees  $15  ^Vi^-" 

At  the  time  the  above  grant  was  made,  Bosalia  Haro  was  a 
married  woman,  and  she  and  her  husband,  A.  A.  Andrews, 
were  living  on  another  lot.  Andrews  and  his  wlfe  had  two 
other  lots  at  the  time  this  grant  was  made,  but  whether  they 
were  lots  granted  to  them  by  the  public  authorities,  or  lots 
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which  they  had  acqtiired  by  purchase  from  prívate  individuáis, 
doee  not  appear.  Bosalia  Haro  had  a  small  house  built  on  the 
lot  granted  to  her,  and  a  fence  made  arouDd  it,  and  she  cultivated 
it  as  a  garden ;  and  Andrews  caused  a  weU  to  be  dug  about  the 
middle  of  it.  Andrews  testifíes  that  his  honses  and  fences  were 
bnmt  down  dnríng  the  war. 

Juan  "N.  Padilla,  the  Alcalde  who  uiade  the  grant,  was 
examined  as  a  witness  on  the  part  of  the  plaintiff,  and  testified 
that  the  grant  was  made  at  the  time  it  purports  to  have  been 
made — that  it  wasgenuine  and  made  in  good  faith,  and  accord- 
ing  to  the  forms  of  law  and  the  customs  of  the  country,  and  that 
he  put  Bosalia  Haro  in  poss.e88Íon  of  the  lot 

Francisco  Guerrero,  another  witness  for  the  plaintifP,  testified 
that  the  Alcalde  ought  not  to  have  made  the  grant  without  the 
petition  having  been  signed,  bnt  that,  inotherrespects,  it  wasin 
accordance  with  the  law  and  the  customs  of  the  countrj. 

In  1847  Andrews  moved  from  San  Francisco  to  a  ranch  at 
tbe  Bed-woods,  about  eight  leagues  off. 

The  plaintiff  claims  through  several  conveyances  from  An- 
drews, and  his  wife  Bosalia  Haro. 

The  defendant  claims,  under  a  grant  from  an  American  Al* 
calde,  made  on  the  17th  day  of  March,  1847^  title  to  a  lot 
designated  as  lot  number  174. 

We  decided  in  Woodworth  v.  FulUm  et  al.^  {ante^p.  296,)  that 
a  grant  from  an  American  Alcalde,  made  during  the  continuance 
of  the  war  between  the  United  States  and  México,  was  a  nuliity. 
We  entertain  no  donbt  about  the  correctness  of  that  decisión, 
and  we  shall  adhere  to  it.  The  claim  of  title  by  the  defendant 
in  this  case  may,  therefore,  be  dismissed  from  íxirther  considera- 
tion. 

The  question  is  entirely  upon  the  title  of  the  plaintiff.  Was 
the  grant  made  in  accordance  with  the  Mexican  laws  applicable 
to  California  ?  If  so,  we  think  it  is  a  title  which  cannot  be  dis- 
turbed.  By  articles  eight  and  nine  of  the  Treaty  of  Querétaro 
full  gnaranties  are  given  for  the  protection  and  free  enjoyment 
of  prívate  property  by  Mexican  citizens ;  and  the  right  to  this 
would  have  been  sacred,  independent  of  the  treaty.    {Delasstis 
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V.  The  United  States^  9  Pet.  117  ;  United  States  v.  PeroktncBfij 
7  Pe^.  51.)  The  sovereign  who  acquires  an  inbabited  cotmtiy, 
^quiree  full  dominión  over  it ;  bnt  this  dominión  is  never  sap- 
poeed  to  divest  the  vested  rigfats  of  individuáis  to  propertj,  and- 
an incboate  title  to  lands  is  property.  {Id.  íbid;  Smdth  v. 
United  States^  10  Pet.  326 ;  Soulard  v.  Unüed  States,  4t 
Pet.  611.) 

The  grant  by  Üie  Alcalde  in  this  case  was,  aecording  to  th» 
testimony  of  Guerrero  and  Padilla,  made  in  accordance  with  the 
Iaw  and  the  cnstoms  of  the  country ;  and  cnstom  and  usage, 
When  once  settled,  are  equivalent  tó  law,  though  thej  maj  be 
comparatively  of  recent  date.  {Strother  v.  Luca>s,  12  Pet. 
410.)  The  presumption  is  in  favor  of  the  validity  of  eveiy 
grant  issued  in  the  forms  prescribed  bj  law ;  and  it  is  incum- 
bent  on  him  who  controverts,  to  snpport  his  objections.  The 
burden  of  proof  lies  on  him.  {Patterson  v.  JerJcs  et  al.,  2  Pet. 
316.)  It  is  settled  bj  the  decisions  of  the  supremo  court  of  the 
United  States,  that  a  grant,  or  coneession,  made  bj  an  officer 
under  a  foreign  govemment,  in  the  course  of  his  ordinarj  or  ac« 
customed  duties,  creates  a  legal  presumption  that  he  acts  with- 
in  the  sphere  of  his  duties,  until  proof  is  made  bj  those  who 
deny,  that  such  power'does  not  exist.  {Súrother  v.  Lucas,  12 
Pet.  410,  437;  United  Staie^  v.  Arredondo  et  al.,  6  Pet.  691.) 
In  the  case  of  Arredondo,  it  was  decided  that  fraud  cannot  be 
presumed,  but  must  be  proved,  and  that  the  signature  of  an 
officer  in  his  official  character  will  always  be  received,  upon  the 
principie  that  public  fanctionaries  are  supposed  to  act  with  le- 
gitímate, and  not  usurped  functions. 

It«tríkes  US  that,  aecording  to  the  decisions  above  cited,  the 
solé  question  touching  the  validity  of  the  plaintiffs  title,  is  the 
power  of  the  Alcalde  to  convey.  It  would  seem,  from  an  in- 
struction  of  the  Prefect  to  the  justice  of  the  peace  of  San  Fran- 
cisco, under  date  of  Apríl  23, 1841,  and  recorded  in  Book  B.  of 
Spanish  records  of  San  Francisco,  that  the  power  of  conveying 
lots  in  that  jwtisdiction  was  vested  in  the  justice  of  the  peace. 
The  foUowingis  a  cióse  translation  of  that  instruction : — 
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^^  Fbefectobe  OF  THS  V 

F1E8T  DlSTEIOT.  ) 

"  The  secretary  of  the  despatch  of  governraent  of  this  depart- 
^'  ment,  under  date  of  the  16th  instant,  commanicates  to  me 
"  what  I  now  copy. 

"  When  the  Señor  Prefect  Don  José  Castro  made  a  visit  to 
^^  the  North,  he  took  instructions  withhimfrom  the  govemment 
^^  on  various  Bubjects,  and  amongst  them  it  was  ordained,  that 
^^  lots  could  be  granted  to  prívate  individnalB  in  the  establish- 
^'  ment  oí  Dolores^  bnt  that  they  shonld  not  exceed  the  qnantity 
'^  of  fifty  varas.  That  was  the  order,  and  now  it  is  renewed  ; 
'^  his  excellency  having  seen  the  note  that  this  Prefectnre  direct- 
^'  ed  to  this  Bureau  the  6th  of  the  present  month ;  and  his  ex- 
^^  cellency  orders  me  to  inform  the  jastice  of  the  peace  of  San 
^^  Francisco,  that  in  the  granting  of  lots,  it  shonld  be  done  in  due 
^^  order,  and  under  the  best  regalations  possible,  as  the  locality 
*^  of  the  place  may  require,  so  that  the  streets  and  pnblic  squares 
*^  be  not  interfered  with,  and  írom  the  start  ha  ve  a  just  relation 
^'  and  correctness. 

^^  I  commnnicate  this  to  yon  for  yonr  intelligence  and  fulfil- 
^^  ment,  and  as  the  result  of  his  communication  treating  on  the 
"  subject. 

"  Qod  and  Liberty. 
"  Seflor  (Signed,)     "  San  Juan  de  Castko. 

Justice  of  the  Peace  |^  (Signed,)    "  José  T.  Casteo. 
of  San  Francisco.  )  "  April  28,  1841." 

From  the  above  docnment  the  power  to  make  grants  or  can- 
oeasians  of  land,  not  exceeding  fifty  varaa^  seems  to  be  expressly 
recognized  in  the  justice  of  the  peace  of  San  Francisco,  but 
there  is  nothing  contained  therein  limiting  the  exercise  of  such 
power  to  the  justice  of  the  peace,  or  prohibiting  Alcaldes  from 
making  grants  with  the  same  forcé  and  effect  as  a  justice  of  the 
peace ;  and,  according  to  the  above  cited  decisions  of  the  su* 
preme  court  of  the  United  States,  such  authority  is  to  be  pre- 
sumed  until  the  party  denying  it  proves  that  it  did  not  exist. 
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We  must,  therefore,  hold  that  the  grant  in  this  case  was  made 
by  a  competent  officor. 

We  think  the  objection  that  the  petitíon  was  not  signed  by 
Bosalia  Haro,  is  untenable.  According  to  the  recital  in  the 
grant,  the  petition  mnst  be  considered  as  having  been  presented 
by  her  to  the  Alcalde,  and  the  grant  having  been  made  to  her  in 
pursuance  of  the  prayer  of  the  petition,  we  think  that  the  want 
of  her  sígnature  does  not  affect  the  validity  of  the  Bubseqnent 
grant. 

The  position  of  the  appellant,  that  the  decree  of  the  Depart- 
mental  Government  by  virtue  of  which  the  Alcalde  assnmed  to 
make  the  grant,  ought  to  have  been  prodnced  and  proved,  we 
also  consider  untenable,  nnder  the  decisions  above  cited. 

But  it  is  objected  that  the  petitioner  was  a  married  woman, 
and  was,  therefore,  incapable  of  taking  a  conceasion  of  public 
land.  But  that  question  was  one  for  the  oflScer,  in  the  perform- 
ance of  his  ofBcial  duties,  to  determine,  or  if  not,  it  was  for  the 
party  denying  the  capacity  to  take,  to  establish.  The  same  an- 
swer  applies  to  the  objection,  that  the  petitioner's  husband  was 
the  owner  of  two  other  lots  at  the  time  this  grant  was  made. 
To  make  the  objection  valid,  we  apprehend  that  it  should  be 
shown  that  these  two  other  lots  were  held  under  a  grant  from 
an  officer  of  the  government,  and  not  by  pnrchase  from  an  indi- 
vidual. 

The  conditions  annexed  to  the  grant  appear  to  have  been 
complied  with,  and  no  question  can  arise  as  to  the  validity  of 
the  plaintiff's  title  upon  this  ground. 

Our  conclusión  ie,  that  the  grant  \5ra8  valid,  and  transferred  to 
the  grantee  a  right  and  interest  in  lot  174  on  the  then  plan  of 
Yerba  Buena,  which  is  protected  by  the  treaty  of  Querétaro, 
and  which  would  have  been  equally  protected  under  the  law  of 
nations,  without  any  treaty  stipulations. 

The  only  remaining  question  is  as  to  the  location  of  this  lot 
*174:.  The  grant  conveyed  to  Eosalia  Haro  a  right  to  that  defi- 
nite  portion  of  land  known  as  lot  No.  174  on  the  plan  of  Yerba 
Buena,  and  to  no  other  lot  or  portion  of  land.  The  testimony  is 
somewhat  conflicting  on  this  point,  but  the  weight  of  it  is,  in  our 
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opinioD,  against  the  position  that  the  land  claimed  bj  the  de- 
fendant  is  any  portíon  of  lot  174,  granted  to  Rosalía  Haro. 
This  Í8  a  qnestion  whicli  we  think  is  peculiarly  proper  for  the 
detcrmination  of  a  jury,  and  a  new  trial  should  be  awarded,  for 
the  purpose  of  ascertaining,  with  greater  certainty,  the  position 
of  the  lot  claimed.  What  is  called  the  "  swinging  of  lots,"  in 
pursnance  of  a  resolntion  adopted  at  a  public  meeting  in  San 
Francisco,  conld  in  no  respect  chango  or  vary  the  location  of 
any  lot,  or  impair  the  right  of  Rosalia  Haro  in  the  prcmises 
granted  to  her.  If  any  portion  of  a  lot  owned  by  an  individual 
has  been  taken  for  a  public  street,  that  may  give  snch  person  a 
claim  upon  the  public  for  compensation,  but  can  give  him  no 
right  to  encroach,  to  the  same  extent,  upon  the  land  of  his 
neighbor.  Vested  rights  cannot  be  thus  shifted  from  one  per- 
son  to  another. 

New  trial  ord^r^d,  costs  to  abide  the  event. 


In  the  Matter  of  The  "  Califorkia  College." 

In  an  application  for  an  order  to  incorpórate  a  college  under  the  act  of  1850,  it  is  ne- 
cessary  that  suhscriptions  of  real  estáte  should  define  the  houndaries  or  situation 
of  the  lands  proposed  to  be  giren ;  and  where  an  endowment  of  a  proposed  col- 
lege consisted  of  real  estáte,  and  the  situation  of  the  lands  proposed  to  be  donated, 
could  not  be  ascertained  and  determined  írom  the  subscription  papers,  the  appli- 
cation was  denied. 

Query  f    Whether  the  subscription  under  the  act  must  not  be  a  cash  subscription. 

This  was  an  application  for  the  incorporation  of  a  college. 
The  statute  required  an  endowment  of  $20,000,  and  the  sub- 
ficríptions,  by  reason  of  which  the  charter  was  asked,  consisted 
almost  entirely  of  lands ;  but  they  were  not  snfficiently  definite 
to  enable  any  one  to  lócate  the  lands. 

Frederick  BiUings^  for  the  application. 
Vou  L  22 


330  CASES  IN  TIIE  SÚFREME  COÜRT. 

Matter  of  CaUfornia  College. 

By  the  Court,  Bennett,  J.  This  application  is  made  under 
an  act  of  tbe  legislature  of  which  the  firet  three  eections  are  a9 
foUows :  "  Seotion  1.  Any  college  may  be  incorporated  in  th¡& 
"  state  according  to  the  provisiona  of  this  act  by  tbe  supreme 
"  court  of  the  state  upon  application.  Seotion  2.  The  fonnders 
"  or  contributors  of  any  proposed  college  within  this  state  shall 
^^  make  to  the  snpreme  court  an  application  in  writing  nnder 

"  their  hands,  reqnesting  that College  may  be  incoq^o- 

"  rated,  specifying  the  firet  trustees  and  the  ñame  by  which  the 
"  Corporation  is  to  be  called.  Sectioit  3.  In  case  the  court 
^'  shall  be  satisfied  that  the  proposed  college  has  an  endowment 
"  of  twenty  thousand  dollars,  and  that  the  proposed  tmstees  aré 
^'  capable  men,  then  the  court  shall,  by  an  instrument  under  it» 
"  seal,  declare  the  college  incorporated  under  the  provisions  of 
''  this  act,  by  the  ñame  specified  in  the  application^  and  the  ap- 
"  plication  together  with  the  declaration  of  the  court  shall  be 
"  recorded  in  the  office  of  the  secretary  of  state." 

The  application  in  this  case  must  be  refused.  To  say  nothing 
of  the  serious  doubts  entertained,  whether  the  endowment  men- 
tioned  in  the  third  section,  should  not  be  a  cash  endowment,  we 
are  not  satisfied  that  the  proposed  college  has  an  endowment  in 
cash,  in  real  estáte,  or  otherwise,  to  the  amount  required  by  the 
statute.  A  very  small  proportion  of  the  subscription  is  of  cash^ 
By  far  the  greater  part  is  of  real  estáte ;  and  we  haré  no  evi- 
dence  that  the  subscribers  haré  any  title  to  the  lots  they  have 
subscribed.  The  most  serious  objection,  however,  to  the  appli- 
cation is,  that  the  persons  who  have  come  forward  so  Hberally 
to  forward  the  cause  of  education  in  this  state,  have  neglectcd 
to  desígnate  in  their  subscriptions  the  particular  description  of 
the  lands  which  they  are  willing  to  bestow  upon  the  contem- 
plated  institution.  Thus,  there  are  some  subscriptions  of  vlU- 
age  lots  in  San  José  and  Al  viso,  without  any  designation  of  the 
numbers  of  the  lots,  of  their  natural  boundaries,  of  their  natu- 
ral monuments,  or  other  marks,  by  which  it  may  be  determined 
where  they  are  situated,  and  whether  the  land  is  worth  five  dol- 
lars  or  five  hundred  dollars.  It  is  true  that  there  are  affidavits 
that  the  lands  subscribed  are  worth  more  than  the  amount  re- 
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quired  by  the  statute ;  but  the  inquiry  naturally  arises,  how 
can  the  deponente  know  the  valne  of  lands,  of  the  location  of 
which  they  ha  ve  no  definite  idea.  A  man  subscribes  a  lot  with- 
out  any  otlier  descriptíon  than  that  it  is  in  the  city  of  San  Fran- 
cisco. Some  lots  here  are  worth  thousands  of  dollars ;  others, 
not  worth  hundreds  of  cents ;  and  as  no  man  can  tell,  from  the 
Bubscription  papers,  where  the  intended  lot  ís  situated,  so  no 
man  can  fix  the  valué  of  the  endowment.  If  individuáis  wish 
to  endow  a  college  with  real  estáte,  nnder  our  statute,  they 
ehould,  in  their  subscriptions,  give  such  a  descriptíon  of  the  vil- 
lage  lots  or  farming  lands,  as  will  enable  the  trustees  of  the 
college  to  cali  for  a  specific  poftion  of  land ;  so  that,  if  the  flub- 
scribers  refuse  to  give  a  deed,  the  trustees  may  be  in  a  situation 
to  compel  them  to  execute  one,  not  merely  for  some  village  lot, 
or  some  tract  of  land,  but  for  a  parcel  which  is  ascertained  and 
determined  by  the  subscription. 

Application  denied. 


Ec  parte  Ktlb. 

An  attorney  has  no  lien  upon  a  judgment  recovered  by  him  in  favor  of  hia  client 
for  a  quantum  meruit  compensation  for  his  services.  Such  lien  extends  only  to 
costa  given  by  statute. 

This  wae  an  application  to  require  a  defendant,  against  whom 
judgment  had  been  recovered,  to  pay  to  the  attorney  of  the 
plaintiff  a  qucmtum  meruit  compensation  for  his  services  in 
conducting  the  suit  on  behalf  of  the  plaintiff.  The  judgment 
recovered  was  for  $7000,  and  the  amount,  which  the  attorney 
claimed,  should  be  first  paid  to  him  out  of  the  judgment,  was 
$2000. 

Kyle^  in  person. 

CJiiprnan^  contra. 
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in  default,  and  ehould  suffer  the  conseqnenccs  of  a  defaalt,  re- 
8uItÍDg  from  bis  own  lacht%.  It  is  admitted  tbat  if  the  reepond- 
ent  give  the  notice  and  the  appellant  fail  to  appear,  the  judg- 
ment  maj  be  afSrmed  on  motion.  Whj  not  then  affirm  on 
motion  of  the  respondent,  if  the  appellantgive  the  notice  ?  He 
is  the  author  of  the  proceedinga  in  this  court.  Hís  notice  of 
argument  is  not  from  the  respondent,  it  is  trae,  but  from  him- 
self,  and  if  he  fail  to  appear,  he  is  doiiblj  in  default.  It 
would  seem  a  mere  idle  ceremony  to  require  both  parties  to 
bring  a  cause  on  for  argument,  when,  by  notice  of  either,  both 
might  be  in  court.  The  practice  of  bringing  on  the  argument 
of  appeals  was  intended  to  be  the  same  as  the  moving  a  cause 
for  trial  in  the  district  courts.  Section  137  of  the  Practice  Act 
provides  that  at  any  time  after  issue  either  party  may  give 
notice  of  trial,  and  then,  by  section  152,  that  either  party  giv- 
ing  the  notice  may  bring  the  issue  to  trial,  &c.  It  does  not 
follow  that,  because  either  party  may  bring  the  issue  to  trial, 
both  parties  shall  give  the  notice,  to  entitle  the  appearing  party 
to  the  trial  of  the  issue.  A  fair  interpretation  of  these  rules 
and  statute  would  seem  to  be,  that  if  an  action  be  instituted, 
and  the  plaintiff  does  not  insist  upon  a  trial,  the  defendant  may 
give  the  notice  and  have  the  cause  disposed  of ;  and  so  the 
plaintiff  shall  not  move  the  ti*ial  until  he  has  served  the  defend- 
ant with  notice ;  and,  certaiuly,  either  party,  failing  to  appear 
after  such  notice,  is  in  default,  whether  the  notice  issue  from 
one  or  the  other  or  both  parties,  unless  for  good  cause  shown. 
"We  think  any  respondent  having  received  the  notice  require^, 
is  entitled  to  an  affirmance  of  the  judgment.  The  jndgment, 
therefore,  will  be  afSrmed  in  this  case. 

Bennett,  J.  (dissenting.)  Section  277  of  the  Practice  Act 
provides  that  the  hearing  of  appeals  shall  be  noticed  for  the  first 
day  of  the  term  by  a  notice  of  at  least  four  days  and  may  be 
noticed  and  brought  on  by  either  party.  The  twelflh  rule  of 
this  court  declares,  that  when  the  cause  shall  be  called  on  the 
calendar,  if  the  appellant  shall  not  appear,  the  respondent  may 
move  for  an  affirmance  of  the  judgment,  and  if  the  respondent 
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does  not  appear,  the  appellant  may  proceed  in  the  argument  ex 
parte.  The  appellant  in  thís  case  gave  the  notice  of  argument 
reqnired  by  the  statute,  but  the  respondent  did  not ;  the  cause 
was  called  on  the  calendar,  and  the  respondent  moved,  under 
the  rule,  for  an  affirmance  of  the  judgment.  His  motion  should 
be  denied.  The  statute  and  rule  of  court  should  both  be  con- 
fitrued  together,  and  the  meaning  of  both  is,  that  the  appellant 
may  notice  the  cause  and  bring  it  on,  and,  if  the  respondent 
fail  to  appear,  may  proceed  in  the  argument  ex  parte;  and  that 
the  respondent  may  notice  the  cause  and  bring  it  on,  and,  if  the 
appellant  fail  to  appear,  may  move  for  an  affirmance  of  the 
judgment.  By  the  statute  and  rule  both  parties  are  regarded 
as  actors,  so  that  either  can,  upon  the  performance  of  a  certain 
act,  that  is,  giving  the  adverse  party  notice  of  argument,  have 
the  cause  called  on  and  disposed  of  according  to  the  terms  of 
the  rule.  But  the  fact.of  each  party  being  an  actor  and  entitled 
to  give  notice  of  aigument,  precludes  the  respondent  from 
moving  the  cause  unless  he  has  noticed  it.  He  is  in  the  same 
condition,  in  this  respect,  as  if  neither  party  had  noticed  the 
cause.  The  practice  in  bringing  on  the  argument  of  appeals 
was  intended  to  be  the  same,  and  is  made  the  same  by  statute, 
9»  the  moving  a  cause  for  trial  in  the  district  court.  Section 
137  of  the  Practice  Act  provides,  that,  at  any  time  after  issne, 
either  party  may  give  notice  of  trial ;  and  section  152  provides 
that  either  party,  gimng  the  notice^  may  bring  the  issue  to  trial, 
&c.  This  is  just  as  clear  an  expression  of  the  will  of  the  legis- 
lature,  as  if  that  body  had  said  that  neither  party  shall  be  in  a 
condition  to  bring  the  issue  to  trial,  without  having  first  gíven 
such  notice.  The  practice  is  the  same  in  bringing  on  an  appeal ; 
either  party  may  notice  and  bring  on  the  cause ;  and  if  he  neg- 
lect  to  give  the  notice,  so  plainly  required  by  the  statute,  it  is 
his  own  fault.  The  appellant,  by  giving  notice,  does  not  waive 
bis  right  to  receive  notice :  by  performing  an  act  required  of 
him  by  the  statute,  he  ought  not  to  be  deprived  of  a  right  gíven 
bim  by  the  statute.  The  practice  where  these  cross  notices  are 
permitted  or  required,  is  perfectly  well  settled  in  conformity 
with  the  views  above  expressed,  and  I  must  tberefore  dissent 
from  the  majority  of  the  court. 
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Seaman  «.  Mariani. 


Seaman  va.  Mabiajíi. 

ActioD,  for  balance  of  an  account.  DefeDW,  payment  by  a  promimory  note.  Repli- 
cation,  that  plaintiff  was  induced  to  receive  the  note  by  means  of  fraudalent  lep- 
resentations.  Hddj  that  the  case  was  not  referable  imder  the  statute,  withoat  the 
wrítten  consent  of  both  partiee. 

Appeal  from  the  district  conrt  of  the  fourth  judicial  district. 
The  sectioDs  of  the  statute  under  which  the  foUowÍDg  decisión 
was  made,  are  as  foUows : 

"  Seo.  163.  AU  or  añy  of  the  issues  in  the  action,  whether  of 
"  fact  or  of  law,  or  both,  may  be  referred,  upon  the  written  con- 
"  sent  of  the  parties. 

"  Seo.  164.  "When  the  parties  do  not  consent,  the  court  may, 
"  upon  the  application  of  either,  or  of  its  own  motion,  except 
"  when  the  investigation  will  require  the  decisión  of  diflScult 
"  questions  of  law,  direct  a  reference  in  the  foUowing  cases  : 

"  1.  Where  the  tríal  of  an  issue  of  fact  shall  require  the  exam- 
"  ination  of  a  long  account  on  either  síde,  in  which  case  the 
"  referees  may  be  directed  to  hear  and  decide  the  whole  issue,  or 
"  to  report  upon  any  specific  question  of  fact  involved  therein ;  or, 

"  2.  Where  the  taking  of  an  account  shall  be  necessary  for  the 
"  Information  of  the  court  before  judgment,  or  for  carrying  a 
"  judgment  or  order  into  effect ;  or, 

"  3.  Where  a  question  of  fact,  other  than  upon  the  pleadings, 
'.^  shall  arise  upon  motion,  or  otherwise,  in  any  stage  of  the 
"  action." 

JSy  the  Court^  Hastings,  Ch.  J.  By  the  record  it  appears 
that  the  plaintiff  sued  the  defendant  for  balance  of  an  account 
for  work  and  labor  done  as  a  mechanic.  The  balance  not  being 
disputed,  the  defendant,  by  his  plea,  set  up  payment  by  a  prom- 
issory  note  due  plaintiff  at  four  months  after  date,  to  which  the 
plaintiff  replied  fraud  in  the  execution  of  the  note,  and  rendered 
the  same  to  be  cancelled  on  the  tríal,  and  insisted  on  judgment 
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for  the  balance  of  the  original  indebtedness.  The  court,  with- 
ont  the  written  consent  of  the  parties,  and  against  the  verbal 
consent  of  the  plaintiff,  referred  the  issue  to  a  single  referee. 
The  136th  eec.  chap.  10  of  the  Practico  Act,  provides  that 
whenever  there  shall  be  an  issue  of  fact,  it  nmst  be  tried  by  a 
jury,  nnless  a  jury  be  waived.  The  136th  sec.  of  the  same  act, 
{chop.  13,)  among  other  things  provides,  that  such  an  issue,  if 
tried  by  referees,  must  be  referred  upon  the  written  consent  of 
the  parties.  It  is  evident  that  there  was  not  an  issue  in  whicb 
the  court  could,  upon  its  own  motion,  direct  a  reference,  as  it 
does  not  appear  to  present  either  one  of  the  three  cases  specified 
in  the  164th  section  of  same  act,  in  which  the  court  is  authorised 
to  order  a  reference  to  either  one  or  more  referees,  without  the 
consent  of  Jbhe  parties.  The  judgment  therefore  of  the  district 
court  will  be  reversed,  and  cause  remanded  for  further  pro- 
ceedings. 

Ordered  accordingly. 


OsBOBNE  et  al.  V8.  Elliott  et  al. 

Where  promises  are  dependent,  neitber  party  can  maintain  an  action  against  the  otber,  X  ^^ ,  */ 1  *  /  v  V 
witboat  showing  performance,  or  an  oñfer  to  perform. 

A.  agreed  to  convey  to  B.  a  certain  veaael  called  the  MaryDosOy  and  B.  gave  his  pro- 
missory  note  for  the  consideration  money,  payable  at  a  future  day ;  Hdd^  that  A. 
being  still  the  holder  of  the  note,  could  not  bring  an  action  thereon,  without  show- 
ing that  be  bad  conveyed  the  vessel  to  B.  or  had  tendered  a  convey  anee.  And 
held  further,  that  the  tender  of  a  bilí  of  sale  executed  by  A.  tu  aUornty  for  C.  the 
real  owner,  was  neitber  performance  ñor  an  offer  to  perform. 

Appeal  from  the  district  court  of  the  district  of  San  Francis- 
co. The  facts  are  sufSciently  stated  in  the  opinions  given  in 
the  case. 

Mr.  RóberUon^  for  plaintiffs. 

A.  T.  WÜson^  for  defendants. 


338  CASES  IN  THE  SÚFREME  CX>ÜET. 

Osborne  v.  Elliott 

Jii/  the  Court^  Bennett,  J.  The  note  on  wLich  tbis  suit  iabronglit, 
having  been  execiited  at  tbe  same  time  and  concerning  the  same 
matter  as  the  contract  set  np  by  the  defendants,  must  be  taken  as 
forming  a  part  of  it,  and  tbe  whole  must  be  construed  togeth^. 
Viewed  in  tbis  light,  tbe  defendants  were  reqnired,  by  theterms 
of  tbe  contract,  to  pay  the  note ;  and  the  plaintiffs,  on  tbe  pay ment 
of  tbe  note,  to  execute  and  give  to  tbe  defendants  agood  and  yalíd 
titlo  to  tbe  sbíp.  Tbe  promises  were  dependent  promíses,  and 
tbe  plaintiñs  cannot  maintain  an  actíon  withoQt  showing  per- 
formance or  an  oíFer  to  perform.  {Topping  v.  Jiooty  5  Cato, 
404  ;  Johnson  v.  Wygantj  11  Wendelly  49  ;  Slocum  v.  Disparé^ 
4  Wendell^  615 ;  Lawreiice  v.  Taylor^  5  HiUj  107.)  The  con- 
tract to  transfer  the  ship  was  made  by  the  plaintifis  in  their  in- 
dividual capacity,  and  not  by  the  owners  through  them  as  their 
agents.  They  should,  tberefore,  before  bringing  suit,  have 
tendered  to  tbe  defendants  a  good  and  valid  title  to  the  ship 
from  themselves  as  vendors.  But  the  very  bilí  of  sale,  which 
one  of  tbem  executed  in  the  ñame  of  both,  shows  upon  its  face, 
that  K.  B.  Forbes  of  Boston,  Massachusetts,  was  the  owner  of 
tbe  sliip,  and  that  the  plaintiñs  had  no  title ;  and  the  bilí  of 
sale  íb,  at  the  same  time,  executed  by  them  as  principáis  and 
not  as  agents  of  Forbes.  Tbis  instrument,  even  if  it  had  been 
tendered  to  the  defendants,  would  have  been  no  offer  to  comply 
with  the  stipulation  into  which  the  plaintiffi  had  entered.  Ñor 
can  it  make  any  difference,  if,  as  was  olleged,  tbe  d^endants 
understood,  at  the  time  when  they  executed  the  note,  that  the 
plaintiffs  did  not  then  own  tbe  ship.  It  might  have  been  in 
contemplation,  that  the  latter  were  tliereafter  to  procure  the  title 
and  thns  put  themselves  in  a  position  to  oonvey,  when  the  note 
should  become  due.  Whetlier  this  be  so  or  not,  the  rule  of  law 
is  indisputable,  that  all  conversations  and  intentions  of  the 
parties,  before  and  at  the  time  of  making  the  contract,  are 
contained  in  it ;  so  that,  to  the  wrítten  instrument  alone  must 
we  look,  for  the  purpose  of  collecting  their  meaning.  It  ap- 
pears  from  that,  that  tbe  plaintifis,  individually,  and  not  as 
agents,  bound  themselves  to  convey.  It  is  unnecessary  to  ex- 
amine minutely  the  numerous  points  made  on  the  argument, 
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upon  exceptions  taken  to  the  decifiions  of  tbo  court  below,  inas- 
mucb  as  the  above  view  of  the  case  disposes  of  them  all,  and 
shows  that,  if  the  conrt  had  charged  in  favor  of  the  plaintiffs  in 
all  respectSj  and  the  jury  had  found  a  verdict  accordingly,  it 
ought  to  be  set  asido  as  whoUy  unsustained  bj  evidence  upon  a 
material  question.  The  passages  cited  bj  the  plaintiffs'  counsel 
from  Pothier  do  not  apply.  They  relate  to  an  executed  sale ; 
and  there  is  in  this  respect  no  difference  between  the  civil  and 
the  common  law :  but  here  thp  contract  was  executory.  The 
transfer  of  the  title  to  the  ship  was  not  to  take  place  nntil  a  fa- 
tnre  day,  and  the  possession  of  the  defendants  was  not  that  of 
yendees.  The  offer  by  the  defendants  to  pay  the  amount  of  the 
note,  is  not  to  be  regarded  as  a  tender  ox  an  admission  of  their 
existing  liability,  but  rather  as  an  offer  to  perform  their  stipula- 
tions  in  the  contract  upon  the  performance  by  the  plaintiflfe  of 
their  part.  This,  although  we  regard  it  as  irrelevant  in  their 
plea,  is  but  surplusage,  which  the  court  below  might  have 
stricken  out  or  disregarded.    Judgment  affirmed. 

Ordered  accordingly, 

Hastings,  Ch.  J.,  {dissenting)  By  the  terms  of  the  contract 
the  plaintiffs  were  not  bound  to  make  a  good  and  valid  title  to 
the  defendants  of  the  ship  Mariposa  until  payment  of  the  note, 
for  the  coUection  of  which  this  suit  was  instituted.  The  plain- 
tiffs were  then  to  make  the  transfer,  so  that  the  consideration  is 
cpncurrent  and  the  conditions  mutual.  The  plaintiffs  were  not 
bound  to  aver  performance  or  an  offer  to  perform  before  their 
right  of  action  accrued  :  yet  before  the  commencement  of  the 
action,  they  offered  to  perform  and  offered  to  be  responsible  for 
any  defect  which  might  exist  in  their  power  to  convoy  and 
tendered  bonds  of  indemnity  with  security,  and  no  allegation  of 
the  insufficiency  of  such  indemnity  was  set  up  by  defendants. 
And  here  it  may  be  reraarked,  that  the  evidence  shows  that,  at 
the  time  of  making  the  contract,  the  plaintiffs'  power  over  this 
vessel  was  fully  understood  by  defendants,  and  it  was  not  until 
after  she  had  made  a  voyage  to  the  Sandwich  Islands  and  her 
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return  to  the  port  of  San  Francisco  that  the  defendants  soaght 
to  cancel  the  contract.  The  defective  instrument  finally  execu- 
ted  hy  plaintiffs  transferring  the  veesel,  does  not  prove  their  in- 
ability  to  execnte  a  valid  transfer.  I  see  nothing  in  the  record 
which  provea  that  Osbome  had  not  the  power  to  make  a  legal 
transfer.  The  absence  of  Forbes,  (the  owner's)  power  of  attor- 
ney  to  Rassell  &  Co.,  does  not  prove  that  it  was  never  execnted. 
The  defendants  must  affirmatively  prove  the  want  of  title  or 
power  to  transfer,  as,  in  the  case  of  fraud  practiced  in  the  sale 
of  a  patent  right,  the  vendor  not  having  title,  evidence  of  this 
description  should  be  adduced  by  the  defendants.  {Totisej/j  de, 
V.  JSIiook^  3  Blackford^  268  ;  3  Scam.  237.)  The  most  that  de- 
fendants pretend  to  establish  is,  that,  in  the  papers  submitted  to 
them  by  plaintiffs,  there  did  not  appear  a  power  of  attomey 
from  the  owner  to  an  intermedíate  party;  this  does  not  prove 
its  non-existence.  It  is  very  natural  that,  in  transactions  of  this 
nature  by  commercial  men,  such  a  paper  should  be  with  the  ab- 
sent  intermedíate  party.  If  the  defendants  believed  that  such 
a  paper  did  not  exist,  they  could  have  proved  the  fact  by  the 
owner  himself  or  hís  intermedíate  attomeys  in  fact,  who  are 
competent  witnesses,  as  well  as  any  other  matter  of  defense 
which  they  might  set  up.  There  is  nothing  in  the  record  which 
shows  unfair  dealíng  on  the  part  of  the  plaintiffs,  no  conceal- 
ment  of  facts  or  papers,  ñor  is  it  alleged  that  there  was  any 
proved.  This  note  was  given  for  a  good  and  valid  considera- 
tion,  viz. :  the  covenant  of  plaintiffs  to  make  title  to,  and  deliver 
possession  of,  the  ship  for  a  voyage  to  the  islands ;  and  in  the 
absence  of  fraud  or  misrepresentation  or  entire  failure  of  con- 
sideration  I  can  conceive  of  no  defense  that  could  be  set  up 
against  the  coUection  of  the  note.  The  court  hold  the  plaintifls 
strictly  to  the  terms  of  this  contract,  excludíng  all  evidence  of 
the  knowledge  of  the  defendants  of  any  alleged  defects  in  the 
power  of  one  of  the  plaintiffs  or  both  to  make  title.  It  ís  clear 
that,  if  the  plaintiffs  are  confined  to  the  letter  of  the  contract, 
the  defendants  should  be  as  strictly  held  to  comply,  on  their 
part,  and  make  payment.  If  the  defendants  had  paid  the  note, 
Osborne  could  haveexecuted  the  transfer  in  the  ñame  of  Forbes, 
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and  then  the  plaintiffs  would  have  complied  on  their  part.  The 
opinión  of  th^  court  leads  to  the  conclusión,  that  the  defendants 
having  made  a  contract  with  full  knowledge  of  all  the  facts, 
pretending  no  fraud  or  misrepresentation,  had  the  right  to  re- 
Bcind  the  same  without  consent  of  plaintiffs — then  this  con- 
tract is  to  be  considered  as  rescinded,  and  if  so,  the  defendants 
have  a  right  to  recover  all  money  paid,  and  authorities  need  not 
1>e  cited  to  show  that  a  contract  cannot  be  in  part  rescinded.  It 
ninst  be  cancelled  in  totOy  and  the  partios  restored  to  their  origi- 
nal relation  to  each  other.  The  conduct  of  the  partios  estopped 
them  from  exercising  the  power  of  rescission.  On  the  12th  day 
of  May  1850,  their  attorney  examined  the  papers  and  reported 
that  a  good  title  or  transfer  could  not  be  made ;  on  the  15th 
day  of  the  same  month  they  make  a  payment.  In  the  case  of 
Srinley  v.  Tihbets^  (7  GreenUaf^  70,)  the  court  says,  a  party 
having  once  been  entitled  to  rescind  a  contract,  because  it  has 
not  been  performed  in  a  reasonable  time,  if  he  do  any  act 
which  amounts  to  an  admission  of  the  existence  of  the  contract, 
cannot  afterwards  elect  to  treat  it  as  void  ;  and  so  we  may  ap- 
ply  the  same  principie  to  this  case.  The  defendants  having 
once  had  the  right  to  rescind,  after  knowledge  of  such  right  by 
advice  of  coiinsel,  if  they  do  an  act  which  amounts  to  an  ad- 
mission of  the  contract,  as  they  did  by  the  payment  on  the  15th 
of  May,  it  is  out  of  their  power  to  treat  the  contract  as  void. 
The  same  principie  is  also  laid  down  in  the  case  of  Lindsey  v. 
Oordon^  (1  Shepley^  60.)  The  court  held  that  plaintiffs  shonld 
have  tendered  a  good  and  valid  title  before  bringing  the  suit. 
I  think  a  readiness  on  the  part  of  the  plaintiffs  to  make  the 
title  or  transfer,  was  sufficient.  {Chittyon  Coni/racU^  739,  and  the 
caaes  cited  in  the  5íA  American  Edition^  The  execution  of 
the  papers  in  the  ñames  of  the  plaintiffs,  when  they  should 
have  been  executed  in  the  ñame  of  the  principal,  does  not  prove 
their  inability  to  cause  the  final  papers  of  transfer  to  have  been 
put  in  proper  form,  so  as  to  have  imparted  to  the  defendants 
the  ownership  of  the  vessel.  From  a  careful  inspection  of  this 
record,  I  see  no  evidence  to  show  either  inability  or  refusal  on 
the  part  of  the  plaintiffs  to  substantially  comply  with  the  con- 
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haheoé  corptiSj  &c.  In  relation  to  municipal  coarta,  which  are 
courts  of  record,  although  inferior  coarta  according  to  the  con- 
stitution  of  the  state,  the  law  is,  that  nothing  shall  be  intended 
to  be  out  of  the  jurisdiction  of  euch  conrts,  bot  that  which 
especially  appears  to  be  so ;  and,  on  the  contrarj,  nothing  shall 
be  intended  to  be  within  the  jurisdiction  of  an  inferior  court, 
but  that  which  is  especially  alleged.  {BeáHcon  v.  Brinckerhcffy 
2  Scam.  lU.  Rep.  273.)  The  above  was  laid  down  as  the  law  in 
relation  to  the  jurisdiction  of  the  municipal  court  of  the  city  of 
Chicago,  a  court  which  bad  concurrent  jurisdiction  with  the  cir- 
cuit  courts  in  all  matters  within  the  countj  of  Cook,  and  whose 
jurisdiction  was  inferior  thereto  in  senatorial  limits  onlj.  The 
superior  court  of  the  city  of  San  Francisco  has  not  jurisdiction  ín 
criminal  cases,  but,  as  to  civil  actions,  is  entitled  to  the  benefit  of 
the  intendment  of  law  as  to  jurisdiction  in  courts  of  record.  Is 
the  proceeding  by  qiio  warranto  civil  or  criminal  ?  It  is,  in 
form,  a  criminal  proceeding,  though,  in  substance,  a  civil  one  in 
most  cases.  The  sovereign  is  the  party  plaintiff,  and  is  styled 
by  Blackstone,  (4  Comm,  312,)  a  high  prerogative  writ.  It  would 
seem  to  be,  and  generally  is,  a  mixed  action  for  the  double  par- 
pose  of  vindicating  public  policy  and  enforcing  a  prívate  reme- 
dy.  {People  v.  Hichardaan^  4  Cowen^  102 ;  Co^nvionweaUh  v. 
McCloskey^  2  Rawle^  381,  383.)  The  superior  court,  therefore, 
has  no  jurisdiction  in  proceedings  by  quo  warranto.  Inasmuch 
as  this  disposes  of  the  case,  it  will  be  unnecessary  to  expresa  our 
views  as  to  the  other  points  which  seem  to  have  entirely  absorb- 
ed the  attention  of  the  court  below.  The  judgment,  therefore, 
rendered  in  this  case,  will  be  reversed. 

Ordered  accordingly. 
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TIm  case  of  the  PtopUt  ^'  r^'  Mugha  ▼.  Gületpky  (anU^p.  342,)  confinned. 

,  for  the  relator. 


Edward  NorUm^  for  defendant, 

By  the  Oourt^  BENNirrr,  J.  In  tbis  canse  a  guo  warrcmto 
was  sned  out  of  the  superior  court,  and  jadgment  was  rendered 
against  the  defendant.  We  decíded  in  the  case  of  The  People 
T.  GiUespie^  {ante^jp.  S^^O  ^^^^  ^^  superior  court  had  no  juris- 
diction  over  proceedings  bj  waj  of  quo  warranto.  That  deci- 
sión Controls  this  case,  and  the  jndgment  must  be  reversed. 

Orderetí  accordinglj, 


SoüLÉ  m.  Hatwasd. 


Section  74  of  the  Practice  Act,  whicb  proyUes  for  the  arreet  of  a  debtor  in  eertaín 
caaet,  does  not  apply  in  the  caae  of  one  partner  tueing  to  recover  monej  received 
hy  tnother. 

A.,  being  the  owner  of  an  invoioe  of  goods  in  the  dty  of  New  York,  sold  one  half  ia- 
tereat  therein  to  B.,  with  an  arrangement  that  the  latter  shouM  proceed  to  San 
Fnmciaco,  and  there  diapose  of  the  same  on  joint  account ;  Hdá^  that  thii  consti- 
tttted  a  partnership  hetween  them,  and  that  B.  was  not  subject  to  arrest  in  an  ac- 
tion  by  A.  to  recoyer  a  part  of  the  proceeds  of  the  sales. 

A  party  wíll  be  discherged  fíoni  ariest,  where  the  procc«,  though  proper  in  form,  haa 
been  issiied  in  an  improper  case.  ^  / 

By  the  Cmiriy  Benneot,  J.  Application  for  a  discharge  un- 
der  a  writ  of  Jujéeos  corpas,  The  defendant  was  arreeted  in  a 
civil  suit,  under  the  first  subdivisión  of  section  74  of  the  Frac- 
tice  Act,  {^Statute^  of  Vih^yp.  435,)  which  authorizes  an  arrest 
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"  in  an  action  for  monej  received,  or  property  embezzled,  or 
"  fraudulently  misapplied,  by  a  public  officer,  or  by  an  attomey 
*'  or  counsellor,  or  by  an  officer  or  agent  of  a  Corporation,  in  the 
"  course  of  liis  employment  as  euch,  or  by  any  factor,  agent, 
"  broker,  or  other  person  in  a  fiduciary  capacity."    The  affida- 
vit,  npon  which  the  order  of  arrest  was  made,  charges  that  the 
plaintLff  sold  to  the  defendant  one  half  of  an.  invoice  of  mer- 
chandise,  and  authorized  him  to  proceed  from  the  city  of  íTew 
York,  where  the  parties  then  were,  to  San  Francisco,  and  dis- 
pose of  the  merchandise  on  joint  acconnt,  and  that  the  defen- 
dant accordingly  proceeded  to  San  Francisco,  received  the  pro- 
perty, and  sold  it.    The  affidavit  then  states,  that  the  plaintiff 
has  frequently  called  upon  the  defendant  for  an  account  of  the 
sale  of  the  goods,  which  the  defendant  has  positively  refueed, 
and  still  refuses,  to  render,  and  that  the  defendant,  althongh  re- 
qnested,  has  neglected  and  refused,  and  still  neglects  and  re- 
fuses, to  pay  over  to  the  plaintiff  any  part  of  the  proceeds  of  the 
sales. 

Is  the  defendant  íncluded  within  any  class  of  persons  desig- 
nated  in  the  section  of  the  statute  above  cited  ?  If  so,  it  must 
be  upon  the  ground  that  he  was  the  agent  oí  the  plaintiff,  or  was 
acting  in  nJtdiKnary  capacity.  Was  he  the  agent  of  the  plain- 
tiff? We  think  not.  The  relation  which  subsisted  between  the 
plaintiff  and  defendant  was  that  of  partners,  and  not  that  of 
principal  and  agent ;  and  althongh  one  partner  is,  for  raany 
purposes,  dcemed  the  agent  of  his  co-partner,  we  think  that  the 
most  natural  meaning  to  be  attached  to  the  term  agent  in  the 
statute,  is  that  which  limits  its  application  to  cases  in  which  the 
parties  stand  in  the  relation  to  .each  otlier  of  principal  and  agent 
in  the  strict  legal  acceptation  of  the  words. 

Did  the  defendant  act  in  a  jhdudary  capadty  ?  We  think 
not.  These  words  have  a  legal  siguification,  and  are  nsed  to 
denote  persons  occupylng  the  position  of  gíafdia^is,  trustees, 
&c.  But  we  apprehend  that  they  are  never  nsed,  in  strict  le- 
gal phraseology,  to  characterize  the  relation  which  one  partner 
holds  to  another. 

The  case,  therefore,  was  not  one,  in  which  the  jndge  was  an- 
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thorized  to  make  an  order  of  arrest  under  the  75tli  section  of  the 
Practice  Act.    {Statutes  of  1860,  p.  435.) 

The  fourth  subdivisión  of  section  20  of  the  Habeos  Corjpus 
Act,  [StaL  (jf  1850,jp.  336,)  authorizes  us  to  discharge  a  person 
under  arrest,  "  when  the  process,  though  proper  in  form,  has 
**  been  issued  in  a  case  not  allowed  by  law."  If  we  are  correct 
in  the  view  above  taken,  the  present  case  is  one  in  which  an 
arrest  is  not  allowed  by  law.  The  defendant  should  be  dis- 
charged. 

Ordered  accordingly. 


Whttb  w.  Lighthall  et  aL 

The  appellate  jurisdiction  of  this  cotut  does  not  extend  over  judgments  of  inferior 
tribunals,  from  whose  decisions  no  appellate  jorisdiction  has  been  coníerred  on 
thís  court  by  the  legislature  ;  and  where  a  certiorari  had  been  issued  to  a  county 
court,  and  a  return  was  made,  the  proceediugs  were  dismissed  for  want  of  juris- 
diction. 

The  principie  of  the.  case  of  The  Peaple  ex  reí.  Mul/ord  v.  Tumer,  (ante^p.  143,)  so 
far  as  relates  to  the  appellate  jurisdiction  oí  this  court,  approved. 

Calhoun  Benham^  for  the  application. 

ÜOTCbce  Hawes^  contra. 

By  the  Court^  Bennett,  J.  This  was  a  proceedlng  for  forcible 
entiy  and  detainer  commenced  before  a  justice  of  the  peace. 
From  the  judgment  of  the  justice  an  appeal  was  taken  to  the 
county  court,  and  judgment  was  there  rendered.  An  applica- 
tion was  then  made  to  this  court  for  a  certiorari  to  the  cbunty 
court,  to  remove  the  proceedings  for  review  into  this  court.  I 
entertained  no  doubts  at  the  time  the  certiorari  was  issued,  that 
we  had  no  jurisdiction ;  but  my  associates  having  some,  it  was 
allowed  to  go.    The  question  now  comes  up  on  the  return  to 
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the  certiorariy  and  has  been  argued  before  ns ;  and  weare  satÍA- 
fied  that  we  baye  no  jnrisdiction  over  the  matter. 

The  supreme  conrt  Í8  stríctly  an  appellate  conrt,  haying  no 
original  jurisdictíon.  Its  appellate  jnriddiction  extenda  only  Xo 
thofie  cases  in  which  the  legislature  anthorizes  it  to  entertain 
appeak.  The  legislatnre  has  conferred  upon  ns  no  power  to 
review  jndgments  of  the  connty  conrt,  on  appeal,  or  in  anj 
other  waj.  It  is  tme  tbat  we  maj  issue  writs  of  certiararij  but 
onlj  to  conrts  from  whose  jndgments  an  appeal  may  be  taken. 
The  conntj  conrt  is  not  one  of  these.  The  legislatnre  has  not 
provided  any  practice,  bj  whicb  a  jndgment  of  the  conntj  conrt 
maj  be  reviewed  bj  ns.  The  constitntion  is  snfSciently  broad 
to  anthorize  the  legislatnre  to  make  provisions  for  such  a  case^ 
bnt  thej  have  not  prescribed  the  qno  modo  in  whicb  an  appeal 
may  be  taken,  and  we  have  no  power  to  enact  laws.  The  appli- 
catión  shonld  have  been  made  to  the  district  conrt. 

The  extent  of  the  jnriadtction  af  this  conrt  was  fnlly  oonsidered 
in  The  People  ex  reí.  Jful/ord  v.  Tumer,  {ante^p.  143.)  We 
think  the  principie  by  wbieh  the  extent  of  onr  jurisdietion  is  to 
be  determined,  is  correctly  laid  down  in  that  case. 

These  proceedings  must  be  dismissed  for  want  of  jnrisdiction. 

Ordered  aocordii^ly. 


Fay  et  cU:  va.  Steameb  Netw  Wobld. 

A  common  currier  ú  not  Hable  íbr  the  lose  of  goods  entrmted  to  hhn  íbr  carríage 
where  it  ia  undeíatood  tbat  he  ii  to  receive  no  compenMtioii  for  the  carría|;ef  umí 
wbere  he  ha«  exercised  ordinary  diligence  in  taking  care  of  them ;  in  auck  caae 
he  ii  liable  only  as  a  bailee  withoat  bire. 

A.,  a  merchant  of  Sacramento,  was  in  the  habít  of  havíng  gold  dnst  carríed  gratoi- 
tously  on  the  steamer  New  World^  from  that  place  to  San  Francisco,  the  owneis 
of  the  steamer  refuaing  to  carry  it  for  bire,  or  to  become  liable,  a»  common  car« 
riersy  in  case  of  loes ;  Hdd^  where  a  quantity  of  gold  dnst,  belonging  to  the  plain- 
tifis,  was  stolen  íh>m  the  steamer,  without  any  negligence  on  the  part  of  the 
master  and  officers,  that  the  plaintifis  conld  not  reoover  its  valué. 
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Wbether  a  common  carríer  of  good$  and  patñngert  merdjf^  can  1)6  made  liable  in  an 
aetion  Ibr  lefiíaing  lo  cany  goU  «fctaí ;  Query? 

Appbal  from  the  superior  coart  of  the  citj  of  San  FranciBCO. 
Tliis  was  a  proceedíng  ander  the  Act  to  provide  for  the  collec- 
tion  of  demanda  agaiast  boats  and  veseels,  passed  April  10, 
1850.  Hie  superior  court  gave  jadgtnent  in  favor  of  the 
plaintiffs,  from  which  judgment  this  appeal  was  taken.  The 
material  facts  are  given  in  the  opinión  of  the  court. 

George  F.  JVby^*,  for  the  plaintiffi. 

A.  T.  WUaan^  for  defendani 

JSy  the  Courty  Ltons,  J.  The  question  preeented  in  this  case 
is,  are  the  owners  of  the  steamer  JVew  Warldliahle^  as  commoa 
carriers,  for  three  thousand  dollars'  worth  of  gold  dust,  lost 
under  the  foUowing  circumstances }  Plaintiifs,  on  the  28th  daj 
of  September,  a  short  time  before  the  departure  of  the  steamer 
from  tSacramento  city,  delivered  to  the  clerk  thereof  a  package 
of  gold  dust,  containing  $3000,  the  propertj  of  plaintiffs,  and 
$500  belonging  to  other  parties,  to  be  taken  to  San  Francisco. 
The  steamer  is  used  for  the  transportation  of  passengers  and 
freight  between  the  two  cities  named.  It  appears  that  the 
offieers  have  alwajs  refused  to  receive  coin,  gold  dust,  or  bullion 
as  freight ;  and  that,  to  all  persons  iüdiscriminately,  as  well  as 
to  these  plaintiffs,  the  clerk  has  given  actual  notice  that  he 
wonld  receive  gold  dust  or  money  only  on  condition  that  no 
eharge  should  be  made  and  no  responsibility  incurred.  Plain- 
tifis  made  their  shipment  as  aboye,  after  having  this  notice. 
The  Tessel  arrived  at  San  Francisco  at  about  eleven  o'clock, 
P.  M.  The  clerk  seems  to  have  exercised  due  diligence  and 
precaution,  for  he  locked  his  office  and  instructed  the  watchman 
to  gnard  it.  The  safe  was  fuU ;  and  the  package  of  plaintiffs, 
as  well  as  the  funds  of  the  boat,  was  in  the  office,  not  in  l^e 
safe.  The  same  night,  the  office  was  broken  open,  and  all  the 
money  not  so  secnred  was  stoleii.  It  appears  that  plaintiffs  had 
been  in  the  habit  of  shipping  their  funds  through  certain  express 
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offices,  but  had  discontinued  that  practica  from  motives  of  eco- 
nomj ;  the  New  World,  as  before  stated,  consenting  to  cany 
yaluables  without  charge,  if  the  owner  incurred  all  risk  of  loes. 
Tbey  seem  to  have  assented  to  tbese  conditions,  and  arranged 
with  the  clerk  of  the  üíew  World  to  forward  by  him  their 
money  packages. 

Plaintiffs  were  used  to  transport  their  freight  on  this  steamer 
from  San  Francisco  to  Sacramento ;  and  it  is  contended  that 
this  is  sufficient  consideration  for  the  conveyance  of  the  valúa- 
bles  not  specially  charged  for.  If  this  had  been  stipulated  be- 
tween  the  parties,  or  if  the  agents  of  the  steamer  had  made  a 
distinction  between  tliose  who  shipped,  paying  freight,  and  those 
"who  did  not,  carrying  the  gojd  dust  of  those  only  of  the  first 
named  class,  the  defendants  might  perhaps  be  Hable ;  but  the 
evidence  shows  that  the  clerk  made  no  snch  distinction,  but 
refused  to  receive  gold  dust  from  all  persons  indiscriminately, 
except  upon  the  conditions  before  named,  receiving  no  compen- 
sation,  and  declining  all  risk.  Common  carriers,  it  istrue,  can- 
not  abridge  their  liability  by  notice  through  newspapers,  or 
otherwise,  but  this  case  does  not  come  within  that  rule.  Here, 
there  was  a  special  contract  with  the  clerk  of  the  steamer,  weU 
deñned  and  understood,  that  he  would  receive  the  treasure, 
charge  nothing  for  its  conveyance,  and  incur  no  liability  in  case 
of  loss.  If  the  conditions  imposed  did  not  suit  plaintiffs,  they 
might  have  declined  them.  But  it  has  been  urged  that,  being 
a  common  cai'rier,  the  boat,  as  auoh^  was  obliged  by  law  to  re- 
ceive the  treasure,  with  the  responsibility  that  attaches  to  com- 
mon carriers,  with  or  without  compensation.  If  such,  indeed, 
were  the  law,  and  the  duty  of  receiving  freight  of  every  cha- 
racter  be  imposed  on  the  carrier,  then,  in  case  of  refusal  to 
comply  with  this  obligation,  an  action  for  damages  might  lie* 
In  the  case  at  bar,  the  imposition  of  conditions  was  equivalent 
to  a  refusal ;  but  whether  it  is  the  duty  of  a  freight  and  passen- 
ger  steamer  to  receive  and  transport  propertyof  every  character 
which  may  be  offered,  is  a  question  which  need  not  be  deter- 
mined  in  this  case.    The  defendants  are  sued  as  common  car- 


SAN  FRANCISCO,  DECEMBER,  1860.  35 1 


Moore  v.  Reynolds. 


riera,  and  henee,  their  liabilitj  as  bailees  witbont  hire  is  not  to 
be  examined. 

Judgment  reversed. 


MooBE  V8.  Betnolds  et  al. 

Wliere  A.  was  indebted  to  B.,  to  secure  which  indebtedness  t^e  latter  facld  the  prom- 
isaory  notes  of  the  fonner,  and  it  was  agreed  tbat  A.  should  give  a  mortgage  upon 
real  estáte  to  secure  the  indebtedaess,  and  that  B.  should  give  up  and  cancel  the 
notes  and  waive  all  claim  upon  the  personal  responsibility  of  A. ;  Held.,  in  an  ac- 
tion  to  foreclose  the  mortgage,  that  B.  was  not  entitled  to  a  personal  decree  against 
A.  for  any  balance  which  shoald  remain  iinpaid  after  the  sale  of  the  mortgaged 
premises.  But  the  coart,  not  being  able  to  see,  on  account  of  the  imperfectness  of 
the  record  retumed,  the  true  state  of  facts  between  the  parties  at  the  time  the 
mortgage  was  given,  a  new  trial  was  ordered,  for  the  purpose  of  ascertaining, 
wbether  at  the  time  of  making  the  mortgage,  it  was  agreed  that  the  mortgagee 
should  look  to  the  mortgaged  premises  alone  for  the  satisfaction  of  his  debt, 
without  any  recourse  to  the  personal  responsibility  of  the  mortgagor :  and  held 
forther,  that  in  case  no  such  agreement  was  made,  the  mortgagee  was  entitled  to 
a  personal  decree  against  the  mortgagor  for  the  balance  remaining  unpaid  aíler  the 
sale  of  the  premises. 

Appeal  from  the  district  conrt  of  the  connty  of  Sacramento. 
The  Buit  was  brought  to  foreclose  a  mortgage.  The  complaint 
prayed  that,  in  case  the  mortgaged  premises  should  not  sell  for 
enoDgh  to  paj  the  snm  mentioned  in  the  mortgage,  a  decree 
might  be  rendered  against  the  defendant  for  the  balance.  The 
defendants  alleged  in  their  answer,  that,  previons  to  giving  the 
mortgage,  the  plaintiff  held  the  promissory  notes  of  the  defend- 
ant for  the  amonnt  of  $2250,  without  any  further  security  for 
the  payment  of  that  sum,  and  that,  in  consideration  of  the  de- 
fendants' giving  the  mortgage  to  secure  that  sum,  the  plaintiff 
gave  up  and  cancelled  the  notes,  and  agreed  to  look  to  the 
mortgaged  premises  alone  for  the  satisfaction  of  his  demand, 
and  waive  all  personal  claim  upon  the  defendants.  Issue  was 
taken  by  the  plaintiff  on  these  allegations  in  the  answer,  and 
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the  cause  was  tried  before  the  conrt  iríthoat  a  jmy.  A  deeree 
for  the  sale  of  the  mort^aged  premiees  was  niade,  bnt  tlie  eowt 
refused  to  render  a  decree  against  the  dcfendants  personally  for 
any  balance  which  might  remain  nnpaid,  in  case  the  premises 
shonld  not  sell  for  enough  to  satisfj  the  debt ;  and  after  the  sale 
of  the  premises  a  balance  still  remained  nnsatisfied.  Wbere- 
npon  the  plaintiff  appealed  from  the  decree  of  the  district  conrt 
The  section  of  the  statnte,  nnder  which  it  was  claimed  that  the 
conrt  shonld  have  rendered  a  personal  decree  against  the  de- 
fendants  was  as  follows :  ^^The  jndgment  by  which  a  mortgage 
^^  is  enforced,  shall  be,  that  the  propertj  mort^aged  be  sold  Ibr 
^^  satisfaction  of  the  debt ;  and  that  if  the  proceeds  be  insnfficient 
^^  to  pay  the  debt,  execution  shall  be  issned  for  the  residne."  (JSee. 
810  qf  Prcustioe  Act  of  1850.)  None  of  the  testimonj,  taken 
at  the  trial,  was  retnmed  up(m  the  appeal,  and  the  conrt  coold 
not  determine  from  the  record  what  the  snbstantial  rígbts  of  the 
parties  were,  and  conseqnently  deemed  the  case  a  proper  one  to 
be  remanded  for  a  new  trial  under  the  279tli  section  of  the 
Practice  Act. 

jr.  M.  Zahriskiey  for  plaintiff. 

2fr,  WynanSy  for  defendant. 

JBy  the  Oottrt^  Benitett,  J.  The  snit  was  bronght  to  foreclose 
a  mortgage.  The  bilí  alleges  an  indebtedness  from  the  defend* 
antB  to  the  plaintiff,  to  secnre  which  the  mortgage  is  claimed  to 
have  been  given.  The  answer  admits  that  the  plaintiff  held  the 
notes  of  the  defendants  for  the  amonnt  chai^ed  in  the  complaint 
to  be  dne,  but  states  that  the  notes  were  delivered  np  to  be  can- 
celled,  at  the  time  the  mortgage  was  given,  with  an  understand- 
ing  that  the  mortgagee  was  to  look  only  to  the  mortgaged  prem<- 
ises,  and  waive  all  claim  npon  the  personal  responsibility  of  the 
defendants.  There  seems  to  have  been  no  evidence  given — 
none  is  retumed.  The  jndgment  of  Úxe  district  conrt  was,  that 
the  mortgaged  premises  be  sold ;  bnt  the  conrt  refused  to  gira 
jndgment  for  execution  against  the  de&ndants,  in  case  tíie 
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mortgáged  premiaes  shonld  not  sell  for  ñxj&d&at  to  paj  the 
mortgage  áekL 

We  tfamk  a  new  iríal  should  be  ordered,  for  the  pnrpose  of 
aso^rtaining,  Ist.  Wbether  the  defendantB  were  indebted  to  the 
plmintiff  at  the  time  of  giyiog  tlie  mortgage,  and  if  so,  in  what 
amount;  and  2d.  Whether,  if  any  indebtednees  exieted,  it  was 
agreed,  at  the  time  of  giving  the  mortgage,  that  the  plaintiff 
fibonld  look  to  the  mortgaged  premises  alone  for  payment.  In 
case  there  wbh  an  indebledness,  and  it  was  not  eancelled  ag 
aboye  mentioned,  the  plaintíff  Í8  entitled  to  have  execntion  for 
anj  balance  dne  after  the  sale  of  the  premiseB. 


Ordered  aceordinglj. 


YoNGE  ve.  The  Tacifxo  M,  8.  S«  Oompaut. 

I.  «  ^ion  .^  .  comm»  c«ñ.r  for  „«.p«fbn««H»  of  lu.  eo..»ct  to  «^ 
paswnger,  remóte  aad  contingent  damages  cannot  be  recovered :  8o  held,  in  a  caie 
where  the  plaintíff,  through  the  violation  of  the  agreeroent  of  the  defendant«,  was 
detained  at  Kew  Orleans  and  at  Panamá,  on  his  way  to  California,  an  nnreasonable 
leogth  of  time,  and  the  court  ehaiged  the  jarjr  that  the  meatuie  of  damages  wouM 
be  the  wagea  at  the  then  latei  in  San  Fianciaeo  during  the  period  of  euch  deten- 
tion. 

It  «eernc,  that  evidence,  showingthat  the  plaintiff  was  a  good  boolckeeper,  was  proper 
to  be  snbmitted  te  the  jury,  to  enable  them  to  form  an  estímate  of  the  damages 
wlitch  the  plaintíff  had  piobably  sintained. 

iithflBgh  this  eonrt  noay  be  satisfied  that  the  veidict  of  the  jury  is  reaeonable  in 
amount,  a  new  trial  will  be  granted  where  an  erioneous  instruction  has  been  given 
by  the  distríct  judge,  which  may  have  influenced  the  verdict. 

Appeal  from  the  dietrict  court  of  the  district  of  San  Francis- 
co. The  facts  of  the  case,  so  far  as  they  are  material,  will  be 
ibund  in  the  opinión  of  the  eonrt. 


3fr.  Sobertsony  for  plaintiff. 
Salí  McAJUster^  for  defendants. 


360  CASES  IN  THE  SÚFREME  COURT. 

Show  v.  Halttead. 

cent.    Haktead  paid  on  this  agreeraent,  at  yarions  times,  snins 
amonnting  in  the  whole  to  abont  $7000,  bnt  faüed  in  the  end  to 
paj  tbe  whole  amount,  and  the  tiüe  to  the  vessel  wa8  transferred 
bj  the  agent  of  Balch  to  anotber  person*    Abont  the  lat  of 
March,  1850,  Haktead,  wbo  then  had  possession  of  the  bark, 
contracted  verbally  with  the  plaintlff  Snow,  to  sell  to  him  one 
fonrth  part  of  the  Sacramento^  and  to  give  him  the  berth  of 
mate  on  the  vesdel  on  a  trip  to  the  Sandwich  iBlands.    The 
plaintiff  paid  EEalstead  $2300,  as  part  payment  of  the  pnrchaae 
money,  and  one  witness,  Francis  S.  Balch,  testifica,  that  '^  from 
"  conversations  with  Snow,  witness  got  the  con viction  that  Snow 
^^  knew  all  abont  the  circumstances  of  Halstead^s  purchase."  The 
only  testimony,  showing  any  representations  of  the  defendant 
befare  or  at  the  time  of  the  above  eontract  of  sale  to  Snow,  is  that 
of  Gonld,  wbo  states,  that  he  acted  for  Snow  in  the  matter,  and 
that  Halstead  "stated  that  he  had  bonght  the  bark  Sacra- 
^^  m^entOj  and  wielhed  to  sell  part  of  it."     It  also  appears  that 
Halstead  had  stated  to  Snow  and  others,  that  he  was  the  owner 
of  the  bark,  but  whether  such  declarations  were  made  before, 
or  at,  or  snbseqnent  to,  the  sale  to  Snow  does  not  appear. 

The  vessel  made  a  tríp  to  the  Sandwich  Islands  and  back, 
which  tnmed  out  to  be  unprofitable.  Snow  went  as  mate  on 
thÍB  voyage. 

On  the  lOth  day  of  October,  after  the  Tetwm  of  the  bark 
from  the  Sandwich  lelands,  Halstead  execnted  a  wrítten  instm- 
ment,  which  recites  that  he  had  bargained  for  and  pnrchased 
the  bark  Sacramento  of  Balch,  and  that,  soon  after  snch  pur- 
chase, he  had  made  an  arrangement  with  Snow  by  which  tbe 
latter  was  to  become  part  owner,  and  had  agreed  to  pnrchase 
one  quarter  of  the  vessel,  and  had  paid  02300,  and  had  become 
part  owner  of  the  bark  in  the  same  proportion  that  the  snm  of 
$2300  is  to  the  snm  of  $13000,  and  declares  that  when  the  ba- 
lance of  tbe  money  dne  for  the  quarter  interest  of  Snow  should 
be  paid,  then  Snow  would  be  tbe  owner  of  one  qnarter  part  of 
the  vessel.  There  is  no  evidence,  either  in  tbis  instrament  or 
otherwise,  that  any  money  was  paid  at  the  time  of  tbe  execntioa 
thereof,  or  afterwards. 
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The  action  is  brought  to  recover  back  the  $2300  paid  bj 
Snow,  on  the  gronnd  that  the  monej  was  obtained  bj  Halstead 
through  false  and  fraudalent  representations.  The  complaint, 
after  giving  a  copy  of  the  instrument  of  October  lOth,  1850, 
above  mentioned,  proceeds  as  foUows : — "  And  the  said  plaintiff 
^'  further  says,  that  the  eaid  John  J.  Halstead  has  received  from 
^^  him  in  cash  the  sum  of  two  thonsand  and  three  hundred  dol- 
^^  lars  mentioned  in  the  above  instrnment  under  the  represenia- 
^^  tiana  contamed  therein^  that  he  was  the  owner  of  the  bark 
^'  Sacramento,  and  that  he  had  a  right  to  sell  to  the  plaintiff  the 
''  one  qnarter  part  of  the  same."  The  complaint  further  statee 
that  the  plaintiff  is  ^^  satisfied"  that  the  defendant  never  was  the 
owner  of  the  bark,  and  that  he  procured  the  monej  of  the 
plaintiff  in  a  fraudulent  and  deceitful  manner,  and  npon  false 
and  nnfonnded  representations,  &c. 

It  will  thns  be  seen  that  the  substance  of  the  charge  in  the 
complaint  is,  that  the  defendant  in  the  month  of  March,  1850, 
obtained  of  the  plaintiff  the  snm  of  $2300,  by  means  of  false  and 
fraudulent  representations,  contained  in  an  instrument  exccuted 
in  the  month  of  October,  1850.  It  is  hardlj  necessary  to  saj,  that 
no  action  whatever  can  be  maintained  upon  such  grounds. 

The  charge  in  the  complaint  that  the  plaintiff  is  Batisfied  that 
the  defendant  never  was  the  owner,  &c.,  amounts  to  nothing. 
Pleadings  must  be  construed,  whenever  thej  are  ambiguous, 
most  strongly  against  the  pleader ;  and  viewing  the  complaint 
in  this  light,  the  issue  tendered  is  whether  the  plaintiff  was  aor 
tísfied  that  the  defendant  never  was  the  owner,  &c.  This  issue 
was  immaterial,  and,  whether  found  one  waj  or  the  other,  could 
not  present  a  point  on  which  the  cause  could  be  decided  upon 
the  merits.  At  the  same  time,  we  feel  clear  that,  had  there  been 
a  distinct  charge  of  fraudulent  representations,  there  is  no  evi- 
dence  to  substantiate  such  charge. 

The  jndgment  should  be  reversed,  and  as  we  deem  the  com- 
plaint irremediablj  defective,  there  can  be  no  use  in  according 
a  new  trial. 

Ordered  accordingljr. 
VoL.  I.  24 
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Walton  V.  Mintarn. 


"WaLTOIÍ  V8.  MlNTüKSr. 

A  defendant  sbould  set  forth  the  trae  natore  oí  his  defense  in  bis  aoswer,  and  in 

he  doee  not,  shoald  not  be  permitted  to  insút  upon  it 
The  repoit  of  a  referee  upon  the  fiícta  of  a  caae  will  be  oooaidered  the  aame  «b  tlie 

verdict  of  a  jury. 

The  action  was  brought  by  the  plaintiff  to  recover  compensa- 
tion  for  attending  a  sale  of  property  on  behalf  of  the  defendant 
The  cause  was  referred  to  a  solé  referee  who  reported  in  favor 
of  the  plaintiff.  The  defense  insisted  npon  at  the  hearing  be- 
fore  the  referee  was  not  set  forth  in  the  answer  of  the  defendant, 
and,  though  received  in  evidence  by  the  referee,  appears  not  to 
have  been  considered  by  him,  for  that  reason.  The  rest  of  the 
facts  are  stated  in  the  opinión  of  the  court. 

,  for  plaintiff. 


Alien  T.  Wüson^  for  defendant. 

By  tJie  Court^  Ltons,  J.  It  is  in  evidence  that  Wálton 
was  employed  by  defendant  to  attend  a  government  sale  at 
Benicia,  and  there  purchase  for  the  latter  certain  merchandise, 
for  which  Service  he,  defendant,  was  to  pay  plaintiff  commis- 
sions  at  the  rate  of  ten  per  cent,  on  the  price. 

The  proposed  parchases  were  made,  and  amounted  to  three 
thousand  one  hundred  and  ninety-two  doUars  and  seventy-five 
cents. 

Walton  wilhout  consulting  with  defendant  sold  the  same  at 
an  ad vanee  of  eight  hundred  dollars,  which  profit  was  received 
and  enjoyed  by  the  latter,  who  réfusesto  pay  the  stipulated 
commissions,  on  the  grotmd  that  the  sale  by  plaintiff  was  unau- 
thorised  by  him, — that  the  goods  were  sold  at  a  price  of  about 
one  thousand  dollars  less  than  their  true  valué.  These  latter 
facts  are  shown  by  the  evidence,  but  nowhere  appear  in  the 
pleadings. 


L^ 


SAN  FRANCISCO,  APRIL,  1861.  363 

Greorge  v.  Law. 

If  the  defendant  is  entitled  at  all  to  avail  himself  of  this 
ground  to  defeat  plaintiff's  demand,  he  shonld  have  speciallj 
pleaded  it,  which  has  not  been  done.  How  the  tortions  act  of 
the  one  party  to  a  contract,  afker  the  performance  of  his  coven- 
ant  in  the  same,  can  relieve  the  other  party  from  the  obligation 
also  to  perform  his  covenants  is  not  verj  clear.  In  the  case  at 
bar,  if  the  agent  transcended  his  authority  in  disposing  of  the 
goods  bought  at  the  instance  of  and  for  his  principal,  yet  that 
principal  ratified  and  approved  the  act  of  his  agent  by  snb- 
sequently  receiving  the  profíts  of  the  transaction. 

The  referee,  before  whom  this  cause  was  tríed,  having  found 
the  facts,  his  report  stands  as  a  verdict  of  jury. 

Judgment  affirmed. 


Geobge  vs.  Law  et  al. 

Thia  court  will  not  ¡nterfere  with  the  verdict  of  a  jury,  where  the  quertion  opon 
-which  they  have  passed  is  one  solely  of  unliquidated  daroages,  unless  beyond  doubt 
the  verdict  be  unjust  and  oppressive ;  so  kdd,  in  an  action  brought  by  a  passenger 
against  the  ownere  of  a  steamer  for  not  fumisbing  him  with  the  conveniences  dur^ 
ing  the  voyage,  which  the  contract  of  conveyance  required. 

The  case  of  Payne  v.  TIu  Pacific  M.  S.  S.  Co.  (aitíe,  p.  33,)  approved. 

It  Mema,  that  where  a  jury  has  passed  upon  a  question  of  unliquidated  damages,  the 
court  below  has  no  right  to  direct  the  plaintiff  to  reniit  a  part  of  the  verdict.  In 
case,  however,  the  plaintiff  does  enter  into  a  stipulalion  to  remit  part  of  the 
damages  found  by  the  jury,  he  will  be  held  to  his  stipulation. 

Appeal  from  the  district  court  of  the  district  of  San  Francisco, 
The  facts  are  fully  stated  in  the  opinión  of  the  court. 

EUsha  Coók^  for  plaintifiF. 

E.  Temple  Emmett^  for  defendants. 

By  the  CouH^  Ltons,  J.    Plaintiff  was  holder  of  a  ticket 
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vrhicli  entitled  Lina  to  the  occupancy  of  "  Settee  A.  of  Saloon — 
"  Berth  No.  9,"  for  the  "  first  voyage  of  the  steamer  Cólun^hns^ 
"  from  Panamá  in  New  Grenada  to  San  Francisco.''    Said  voy- 
age commenced  on  the  BÍxteenth  day  of  May,  1850.    It  was 
shown  on  the  part  of  the  plaintiff,  that  he  embarked  on  the 
Cólurabus  on  the  day  named,  bnt  that  the  ship  was  nnprovided 
that  trip  with  any  such  settee  as  described  in  the  ticket,  or  with 
any  other  settee  in  that  part  of  the  vessel — that  in  conseqnence 
of  this  deficiency,  and  the  crowded  condition  of  the  ship,  she 
being  provided  with  accommodation  for  but  three  hundred  paa- 
sengers,  and  there  being  on  board  about  fonr  hundred,  he  was 
obliged  to  sleep  on  deck,  exposed  to  the  weather,  which  at  the 
commencement  of  the  voyage  was  Tery  inclendent— owing  to 
which  his  health  snffered  materially,  and  to  snch  an  extent  as  to 
render  him  incapable  of  active  employment  for  some  time  after 
his  arrival  in  San  Francisco— that  he  was  not  supplied  with 
such  food  as  it  is  usual  to  furnish  passengers  of  his  class — and 
that  owing  to  carelessness  and  neglect  of  duty  on  the  part 
of  the  officers  of  said  steamer,  his  baggage  was  damaged  by 
water.    The  case  was  submitted  to  a  jury  who  found  a  verdict 
in  favor  of  plaintiff,  and  assessed  the  damages  at  one  thousand 
dollars,  for  which  sum  judgment  was  rendered  by  the  court. 
Defendants  moved  for  a  new  trial,  on  the  ground  that  the  ver- 
dict gave  excessive  damages,  and  because  it  was  contrary  to 
law  and  evidence;  whereupon  the  court  made  the  following 
order : — ^^  That  said  rootion  be  sustained  on  defendants'  paying 
"  all  costs  within  ten  days,  and  provided  plaintiff,  by  his  attor- 
^^  neys,  does  not,  within  five  days,  enter  a  stipulation  to  makea 
"  remittitur  herein  of  five  hundred  dollars,  in  which  case  no 
"  new  trial  to  be  had."    The  remiititur  was  agreed  to  by  plain- 
tiff  and  entered  of  record  within  the  time  limited  by  the  court 
Defendants  tlien  appeal. 

The  record  discloses  no  refusal  on  the  part  of  the  judge  of  the 
coui-t  below  to  charge  the  jury  on  any  matter  submitted,  nor"Í8 
it  assigned  as  error,  that  he  charged  erroneonsly  on  any  point  of 
law  involved.  In  view  of  this  the  verdict  of  the  jury  must  be 
considered  as  having  settied  all  the  facts  of  the  case. 
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In  the  case  of  Payne  v.  P.  M.  S.  8.  Go.^  {ante,  p.  33,)  decided  at 
the  first  term  of  this  court,  we  expressed  our  views  in  regard  to 
the  interference  of  courts  with  the  findíng  of  juries  in  a  caee  of 
nnliqnidated  damages.  We  then  held  that  ^^  a  conrt  ought  never 
'^  to  Bet  aside  a  verdict  because  of  excessive  damages,  nnless, 
**  heyond  éUmbt^  the  verdict  be  nnjast  and  oppressive, — obtained 
"  through  some  nndne  advantage,  mistake,^-or  in  violation  of 
"  law ;  as  upon  questions  so  peculiarly  pertalning  to  the  powers 
"  and  investigation  of  the  jnry,'it  ought  to  be  presumed  that  the 
^^  verdict  is  correct."  Tbe  statute  designates  three  causes  which 
shall  entitle  parties  to  anew  tríal,  vesting  in  the  sound  discretion 
of  the  court  the  granting  thereof.  The  one  relied  on  in  the  case 
at  bar  is  that  "  the  judgment  is  clearly  contrary  to  law  and 
"  evidence."  The  court  below  seems  to  have  been  of  opinión 
that  this  case  carne  within  the  rule,  and  that  '^  beyond  doubt  the 
"  verdict  was  unjust  and  oppressive.''  This  view  appears  also 
to  have  been  taken  by  plaintiff's  attomey  who  assented  to  the 
díminution  of  the  judgment  required  by  the  court.  It  can 
Bcarcely  be  just  ground  of  complaint  on  the  part  of  appellants 
that  the  judgment  of  the  court  stands  for  but  one-half  the 
amount,  for  which  the  verdict  of  the  jury  was  rendered.  The 
respondent,  if  he  had  not  acquiesced  in  the  action  of  the  court 
below  by  filing  his  remiUit/ur^  might,  with  more  reason,  have 
sought  the  intervention  of  this  couit  to  snstain  the  finding  of 
the  jury,  but  he  also  is  precluded,  for  if  such  right  existed,  he 
has  waived  it  by  his  own  act. 

Judgment  afiSirmed. 


Kellt  et  d.  vs.  Cükninoham  et  al. 

An  action  to  recover  damages  for  collÍBÍon  cannot  be  sustained  where  the  injnry  of 
which  the  plaintiATcomptains  has  resulted  from  the  negligence  of  both  parties :  so 
hdd,  where  a  brig  lyíng  in  the  harbor  of  San  Francisco  in  the  usual  track  of  bay 
and  river  steamers,  without  having  any  light  hung  out,  was  run  into  and  damaged 
by  a  liver  steamer  when  entering  the  harbor  on  her  usual  course  and  with  dimin- 
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ished  speed,  it  appearing  that  there  was  do  intentional  wrong  on  tbe  part  of  tlie 
defendants :  and  held  further,  that  if  ordinary  prudence  required  the  bríg  to  show  a 
light,  the  fací  that  it  was  a  common  praetice  m  the  barbor  to  néglect  to  do  80,  was 
no  ezcuae ;  it  appearing  that  the  bríg  lay  in  a  more  dangerous  atnation  than  mod 
of  the  shipping  in  the  harbor. 
A  jury  should  make  up  their  verdict  from  the  facts  according  to  the  law  as  gíven  to 
them  by  the  court :  and  it  $e€fnt  that  it  is  improper  for  a  court  to  charge  the  jatj 
**  to  take  into  consideration  all  of  the  facts  and  do  equal  justice  between  tbe 
"'  parties;"  inasinuch  as  ao  instniction  so  general  in  its  terms  may  xnislead  them. 
Per  Hastinos,  Ch.  J. 

Appeal  from  the  superior  court  of  the  city  of  San  Francisco, 
where  judgment  was  rendered  in  favor  of  the  plaintiffs.  The 
facts  upon  which  the  decisión  of  this  court  was  based  are  given 
in  the  opinión  of  the  chief  justice. 

,  for  the  plaintiffs. 


AUen  T.  Wilson^  for  the  defendants. 

By  the  Court,  Hastings,  Ch.  J.  It  appears  from  the  testi- 
mony  that  on  the  night  of  the  7th  of  Septena ber,  A.D.  1850,  the 
brig  Caleb  Curtís  was  anchored  in  the  roadstead  (not  in  the 
harbor)  of  San  Francisco,  in  or  near  the  track  of  bay  and  river 
Bteamers.  The  steamer  Senator  from  Sacramento  City,  on  her 
usual  course  in  entering  the  harbor,  about  9  o'clock  at  night  of 
the  7th,  came  in  collision  with  the  brig  by  which  both  vessels 
were  damaged.  This  action  was  brought  by  the  owners  of  the 
brig  against  the  master  and  owners  of  the  steamer  for  recovery 
of  damages.  The  night  was  dark  and  foggy — ^the  steamer  at 
half  her  usual  speed — ^the  brig  being  without  lights  or  a  watch 
on  her  decks.  The  testimony  is  volumiuous  and  in  many  things 
contradictory ;  but  it  appears  from  the  testimony  of  several  ex- 
perienced  seamen,  who  are  not  contradicted,  that  in  the  position 
of  the  brig  "  common  prudence"  and  "  self  preservation"  re- 
quired lights  and  a  watch.  It  is  not  contended  that  the  collis- 
ion was  intentional,  but  that  it  occurred  from  a  wantof  care  and 
diligence  on  the  part  of  the  master  of  the  steamer.  The  court  was 
requested  to  instrnct  the  jury  "  that  if  both  parties  were  guilty 


SAN  FRANCISCO,  APRIL,  1851.  3^7 


Kelly  V.  Conningham. 


"  of  negligence  the  jury  miist  find  for  the  defendants.'*  This 
the  court  gave  with  a  qualification.  We  think  the  instruction 
Bhonld  have  been  given  as  asked. 

In  the  case  of  Brovmell  v.  FlagUr^  (5  HiWa  Rep.  282,)  the 
conrt  say,  "  in  an  actlon  on  the  case  where  the  injury  of  which 
"plaintíff  complains  has  resnlted  from  the  negligence  of  both 
"parties,  without  any  intentional  wrong  onthe  part  of  the  de- 
^'  fendant,  the  action  cannot  be  maintained,"  and  a  reference  is 
there  made  to  numerons  cases  in  snpport  of  this  principie. 

The  foUowing  instruction,  viz. :  "  That  if  common  prudence 
^^  required  the  Galeb  Cv/riAa  to  hang  out  a  light,  the  fact  that  it 
^^  was  a  common  practice  in  this  harbor  to  neglect  to  do  so,  is 
^^  no  excuse,"  should  have  been  given  without  any  explanation 
of  the  words  ^'  common  prudence."  These  words  have  no  tech- 
nical  meaning,  and  what  the  explanation  was,  does  not  appear. 
The  court  finally  instructed  the  jury  to  "  take  into  considera- 
"  tion  all  of  the  case  and  do  equal  justice  between  the  par* 
^^  ties,"  This,  it  is  believed,  is  submitting  too  much  to  the 
jury.  They  are  to  pass  upon  the  facts,  the  court  upon  the  law. 
The  juiy  should  make  up  their  verdict  from  the  facts,  according 
to  the  law  as  given  by  the  court,  and  then  "  equal  justice  be- 
"tween  the  parties"  will  g^ierálly  be  the  result ;  butif  the  jury 
are  to  find  according  to  their  views  of  equal  justice,  it  is  to  be 
apprehended,  that  in  many  cases,  prejudice  and  fecling  may 
make  that  appear  to  be  ^^  equal  justice"  in  one  case,  which 
would  be  iniquitous  in  another.  This  instruction  tends  to  mis- 
lead  and  confuse  the  minds  of  the  jury.  The  verdict  of  the  jury 
is  not  Bustained  by  the  evidence.  The  position  of  the  brig  re- 
quired for  her  own  safety  a  watch  and  lights ;  for  want  of  this 
reasonable  and  ordinary  care  the  action  should  not  be  main- 
tained.  The  judgment  is  therefore  reversed,  and  case  remanded. 
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Bernasd  v9.  Müllot  and  otbers. 

To  entitle  a  defendant  to  set  off  a  daim  agaiost  the  demand  of  the  pUintifiJ  fae  mnat 
aet  forth  in  bis  answer  the  nature  of  the  daim  which  he  intends  to  set  off — aod 
where  this  was  not  done ;  Hdd,  that  the  court  below  properly  rejected  evidenoe  ci 
the  daim  proposed  to  be  set  off. 

Appeal  from  the  district  court  of  the  fonrth  judicial  district, 
where  judgment  was  rendered  in  favor  of  the  plaintiff.  Hie 
cause  was  tried  before  the  district  judge  without  a  jury.  At 
the  trial  the  defendants  proposed  to  gire  evidence  of  a  certain 
demand  which  thej  claimed  to  have  against  the  plaintiff,  as  a 
aet-off,  or  by  waj  of  reducing  the  amount  of  the  plaintiff's  re- 
covery.  This  evidence  was  objected  to  on  the  ground  that  there 
was  no  allegation  in  the  answer  setting  up  such  a  clalm,  and  the 
district  judge  refnsed  to  allow  the  set-off  upon  this  ground,  and 
gave  judgment  in  favor  of  the  plaintiff,  from  which  the  defend- 
ants appeal. 

JBy  the  Caurtj  HASTmas,  Ch.  J.  The  respondent  brought  his 
action  to  recover  the  sum  of  $810  for  services  rendered  by  him 
as  a  clerk  in  the  employ  of  the  defendants.  The  correctness  of 
the  demand  was  admitted  subject  to  a  set-off  of  cash  advanced 
which  was  allowed  by  the  court.  The  defendants  also  claimed 
as  an  additional  set-off,  the  balance  due  on  certain  promissory 
notes  placed  in  the  hands  of  the  respondent,  as  their  clerk,  for 
coUection,  which  exceeded  plaintiff's  demand. 

The  court  rejected  the  balance  claimed  and  rendered  judg- 
ment for  the  plaintiff ;  and  the  only  question  is,  whether  there 
was  error  in  refueiug  to  allow  the  same. 

The  defendants'  off-set  should  be  as  distinctly  stated  as  the 
plaintiff's  demand ;  this  is  required  by  the  statute.  In  this  case 
fio  accurate  description  of  the  notes  was  given  in  the  answer. 
ÍL  recovery  could  not  be  had  on  the  notes  thus  described,  be- 
Cause  the  judgment  would  not  be  a  bar  to  another  action  on  the 
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Bame  notes.  The  notes  were  given  to  the  plaintiff  as  a  clerk, 
and  as  such  he  is  liable  onlj  in  two  events,  viz. :  Ist.  If  he  has 
coUected  and  refases  to  paj  the  same ;  2d.  If  not  havíng  coUect- 
ed  the  monej,  he  has  converted  the  notes  and  refases  to  ac- 
coant  for  the  same. 

There  is  no  averment  in  the  answer  of  a  conversión  ñor  of  the 
coUection  of  the  monej.  And  for  aught  that  appears  in  the 
answer  or  testiniony  the  plaintiff  was  willing  to  accoimt  for  the 
notes  when  called  apon. 

We  think  dearlj  there  is  no  error  in  the  jadgment  of  the 
conrt,  and  it  is  therefore  affirmed  with  costs. 


Febsse  et  al.  vs.  Colé. 

Where  this  court  «ees  clearly  and  beyond  all  doubt  that  the  rejection  of  proper,  or 
the  admission  of  improper  evidence,  could  in  no  way  materíally  affect  the  resal t, 
the  judgment  of  an  inferior  court  will  not,  on  that  ground,  be  disturbed. 

A.,  purchased  of  the  plaintiJSs  in  the  city  of  New  York  certain  merchaodise,  and 
gave  his  promissory  note  payable  in  six  months  for  the  purchase  money.  The 
goods  were  shipped  for  San  Francisco,  and,  by  the  bilí  of  lading  as  well  as  by  the 
agreement  of  the  parties,  were  deliverable  to  the  order  of  the  thJippert ;  but  they  were 
were  insured  for  and  on  account  of  A.;  at  the  time  of  the  purchase,  he  received  a  bilí 
of  sale,  gave  his  note  for  the  purchase  money,  and  took  a  receipt  for  its  payment, 
and  the  acts  of  the  plaintifis  in  New  York,  and  of  their  agent  in  San  Francisco 
upon  the  arrival  of  the  goods  there,  as  well  as  the  conduct  of  A.  indicated  that  all 
parties  considered  the  transaction  as  a  sale  of  the  goods  to  A.,  subject  to  the  ríght 
of  the  plaintifls  to  retain  poasession  until  the  payment  of  the  note  given  by  A.  :— 
Hdd^  in  an  action  by  the  plaintifis  against  the  master  of  the  vessel  on  which  the 
goods  were  shipped,  to  recover  the  market  valué  thereof  at  San  Francisco,  on  ac- 
count of  his  having  delivered  them  to  A.  without  the  orders  of  the  shippers,  that 
the  transaction  between  the  plaintifis  and  A.  was  a  M/f,and  transferred  to  the  latter 
Xh»  property  in  the  goods,  subject  to  a  /¿m  thereon  for  the  purchase  money  in  favor 
of  the  plaintifis,  and  that  the  niaster  of  the  vessel  was  liable  to  the  plaintifis  only 
for  the  valué  of  the  plaintifis'  property  in  the  goods  with  interest. 

Instead  of  remanding  a  cause  for  a  new  trial,  where  the  judgment  below  is  errone- 
ous,  this  court  will  so  modify  it  as  fínally  to  settie  the  controveisy,  when  the  righta 
of  the  parties  appear  from  the  record  to  be  fully  ascertained. 
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Afpeal  from  the  superior  conrt  of  tbe  citj  of  San  Francisco. 
The  facts  are  stated  in  tbe  opinión  of  the  ooort. 

By  the  Court^  Habungs,  Ch.  J.    The  respondents,  residents 
of  New  York,  on  the  lOth  day  of  December,  1849,  sold  to  ono 
Augastiis  Belknap  twenty-siz  boxes  of  paper  for  the  Bnm  of 
$1498,63  pajable  by  promissory  note  at  six  months.    The  box- 
es  were  shipped  by  responden ts  on  the  ship   Washington^  {qt 
San  Francisco,  of  which  the  defendant  Colé  was  master,  to  be 
delivered  at  San  Francisco  to  the  order  of  the  shippers.    Bel- 
knap having  paid  most  of  the  £reight  of  the   WashingÉariy  tha 
defendant  delivered  the  boxes  to  him.    The  agent  of  the  plain- 
tiflFs,  to  whose  order  the  goods  were  ordered  to  be  delivered, 
holding  the  bilí  of  lading,  subseqnently  tendered  to  defend- 
ant the  freight  and  demanded  the  delivery  of  the  boxes,    This 
action  was  brought  for  the  valué  of  the  goods,  and  a  jadgment 
was  recovered  for  the  fuU  valué  thereof  at  the  port  of  delivery ; 
from  which  an  appeal  is  prosecuted  to  this  court. 

Whether  the  court  erred  in  allowing  testimony  to  contradict 
the  witness  Belknap,  and  in  finally  ruling  out  the  testimony  of 
Belknap,  is  not  material,  inasmuch  as  we  do  not  think  the  resulfc 
would  be  changed  by  the  admission  of  Belknap's  testimony. 

Tbe  facts  appear  to  be  (with  or  withoat  Belknap's  testimony) 
that  the  plaintiffs  were  not  willing  at  tbe  time  of  the  sale  to 
Belknap  to  give  the  credit  without  security,  and  therefore  ship- 
ped the  boxes  to  be  delivered  to  their  agent.  The  goods  were 
insured  for  Belknap,  and  shipped  on  his  acconnt  and  for  his 
benefít,  and  he  was  considered  both  by  the  plaintifib  and  their 
agent  as  the  owner,  as  is  shown  from  the  purchase,  the  execu- 
tion  of  the  note,  the  receipt  of  plaintiffs  to  Belknap,  and  the  ad- 
missions  and  conduct  of  the  agent  after  theship'a  arrival  at  San 
Francisco  ;  but  it  is  equally  clear  that  plaintiffs  did  not  intend 
to  part  with  possession  until  the  note  was  paid. 

It  was  a  sale  then  to  Belknap,  subject  to  a  lien  on  the  gooda 
for  the  purchase  price.  It  is  conceded  that  if  Belknap  waa  the 
owner,  and  plaintiffs  had  no  property  in  the  goods,  the  action 
could  not  be  sustained ;  but  it  is  contended  that  the  plaintiffs 
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were  the  owners  in  possessioo,  and  that  tlie  master  is  liable  on 
his  bilí  of  lading  for  the  valué  of  the  goods  in  the  market  of  San 
Francisco.  We  think  the  defendant  wa8  liable  in  this  action, 
not  for  the  valué  of  the  goods,  but  for  the  valué  óf  plaintiflfl' 
property  in  them.  Being  the  property  of  Belknap,  subject  to  a 
lien  to  secure  the  purchase  pnce  of  $1498,68,  the  defendant  vras 
réeponsible  to  that  amount.  The  judgment  should,  therefore,  be 
for  that  sum,  with  interest  at  7  per  cent,  per  annum  from  the 
time  when  the  note  matured.  The  judgment  of  the  superior 
court  is  modified,  and  reduced  to  the  sum  of  $1498,63,  with  in- 
terest at  7  per  cent,  per  annum  from  the  maturity  of  the  note. 

Ordered  accordingly. 


KeNPALL  V8,   YALLEja 

In  an  action  brought  to  recover  the  eontract  price  agreed  to  be  paid  for  work  and 
xnaterials,  the  defendant  will  not  be  permitted  to  insist  at  the  tríal  that  the  work 
was  doDe  in  an  unworkmanlike  manner,  unless  he  has  set  up  such  defense  in  hia 
answer. 

Where  there  was  a  special  eontract  to  build  a  corral^  and  it  was  proposed  by  the  de* 
fendant  at  the  tríal  to  prove  that  the  corral  woM  not  antwer  the  jmrpose  for  which 
it  ipai  intended,  and  the  distríct  judge  excluded  the  evidence ;  Held^  that  his  ruling 
was  correct,  as  the  question  between  the  parties  Was  not  whether  the  corral 
íoould  atuwer  the  purpose  for  whick  it  wa$  intended^  bttt  whether  it  was  built 
aceording  to  the  terma  of  the  coniraet. 

Appeal  from  the  district  court  of  the  seventh  judicial  district. 
The  facts  are  stated  in  the  subjoined  opinión. 

— ,  fbrplaintiff. 


Mr.  Lee  and  Horacé  JIawe$^  for  defendant. 

By  ths  Courty  Bennett,  J.    The  complaint  is  founded  upon 
a  special  eontract,  by  which  the  plaintiff  agreed  to  build  a 
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ooTTcH  for  the  defendant  for  the  sam  of  $2400,  and  it  áileges 
that  the  work  was  completed  within  the  time,  and  of  the  dimen- 
fiions,  reqnired  bj  the  contract  The  answer  denles  the  makíng 
of  the  contract,  and  also  that  the  ^^  plaintíff  bnilt  and  completed 
^'  a  corral  for  the  defendant  in  manner  and  form  as  the  plainüff 
^^  has  above  thereof  complained." 

At  the  trial  the  defendant  oflTered  to  prove,  "  that  the  corral 
^^  mentioned  and  described  in  the  complaint  was  not  bailt  in  a 
^^  workmanlike  manner,  and  that  it  wonld  not  answer  the  pnr- 
"  pose  for  which  it  was  intended."  This  offer  was  overmled  by 
the  court,  and  the  proposition  thus  presen ted  forms  the  only 
point  in  the  case. 

ünder  the  new  sjstem  of  practico  adopted  in  this  state,  the 
plaintíff  ís  reqnired  to  set  forth  in  his  complaint  a  statement  of 
the  facts  constitnting  his  canse  of  action,  {Practioe  Act^  9ec. 
38,)  and  the  defendant,  in  his  answer,  a  general  or  specific  denial 
of  each  allegation  of  the  complaint  controverted  bj  him,  and  a 
statement  of  anj  new  maUer  constitnting  a  defense.  {id.  seo.  45.) 

We  think  that  the  defect,  if  any  existed,  in  the  constmction 
of  the  corred^  was  new  matter  within  the  meaning  of  this  clanse 
of  the  statute,  which  should  have  been  specially  set  up  in  the 
answer.  The  object  aimed  at  by  our  system  of  pleading  is  t3 
apprise  the  opposite  party  of  the  natnre  of  the  action,  and  of 
the  gronnds  of  defense,  which  the  parties  respectively  intend  to 
rely  npon  at  the  trial.  This  purpose  will  be  more  snrely  attained 
by  requiring  snch  a  defense  as  the  one  nnder  consideration,  to 
be  specially  alleged  in  the  answer.  Under  the  oíd  plea  of  the 
general  issue  in  an  action  of  assumpsit,  the  defense  that  work 
for  which  the  plaintiff  songht  to  recover,  was  performed  in  an 
nnskillful  manner,  has  been  in  some  cases  held  tobe  admissible ; 
(10  Barr^  48  ;)  while,  in  others,  it  has  been  reqnired  to  be  spe- 
cially noticed.  {The  Mayor ^  <&g,^  of  AVbany  v.  Trowbridge^  6 
HiU^  71 ;  Barher  v.  liose^  id.  76.)  We  think  the  doctrine  of 
the  latter  cases  more  cousisteat  with  our  Hystem  of  pleading, 
thau  that  of  the  case  cited  from  Barree  Reporta^  and  shall,  ac- 
cordingly,  adopt  it.    It  follows  that  the  ruling  of  the  district 
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jadge  in  exclading  evidence  to  prove  that  the  corral  waa  Dot 
built  in  a  workmanlike  manner,  was  correct. 

The  exception,  so  far  as  regards  the  other  portion  of  the 
judge's  decisión  must  also  be  overruled.  There  was  a  contract 
between  the  partios,  bj  which  the  plaintiff  bonnd  himself  to 
construct  a  corroí  oí  certain  specified  dimensions ;  and,  at  the 
trial,  the  defendant  offers  to  prove  that  the  carral  built  bj  the 
plaintiff  wovld  not  answer  the  jpurposefor  y)Mch  it  waa  inr 
tended.  This  was  not  the  point  properl  j  in  issne.  The  qnestion 
was  whether  the  corral  was  bnilt  according  to  the  terms  of 
the  contract  ?  If  it  was,  the  plaintifif  was  entitled  to  recoyer, 
whether  it  answered  the  parpóse  for  which  it  was  intended  or 
not.    The  judgment  should  be  afSrmed. 

Ordered  accordiogly. 


Hoppe  m.  ^QWí^p^sAÁ^^i^Jh  2  3 

Where  there  is  conñicting  evidence  opon  a  point  submitted  to,  and  passed  upon  by  a 
jury,  their  verdict  will  not  be  disturbed ;  and  the  same  rule  appliea  where  a  ques- 
tion  of  íact  is  submitted  to  the  court  wükout  a  jury. 

Appeal  from  the  district  court  of  the  sixth  judicial  district. 

Mr.  Sandford^  for  plaintiftl 

Mr.  Tingley^  for  defendant. 

By  the  Court^  Bennett,  J.  The  action  was  for  money  loaned. 
The  question  for  determination  at  the  trial  was  whether  the 
money  was  advanced  as  a  loan,  or  by  way  of  subscription  for 
the  purpose  of  establishing  a  newspaper  at  San  José.  There 
was  conflicting  evidence  upon  this  point,  and  the  judge  of  the 
district  court  found  that  the  money  was  advanced  as  a  subscrip- 
tion. 
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We  have  freqnenüy  held  that  we  would  not  review  the  ver- 
dict  of  a  jurj  upon  a  queetion  of  fact,  where  there  was  con- 
flicting  or  contradictory  evidence,  upon  which  the  verdict  was 
based.  The  same  rule  applies  to  the  finding  of  a  judge,  to 
wboin  a  question  of  fact  is  submitted,  and  upon  which  he  has 
passed.    The  j  udgment  in  this  cause  mnst,  therefore,  be  affirmed. 

Ordered  accordinglj. 


FoLsoM  V8.  KooT  et  alé 

Where  the  record  retumed  to  this  court  contains  nothiiig  but  the  pleadtngs  and  the 
jadgment  of  the  court  beloW)  without  embodying  the  testimony  given  at  the  tríal, 
this  court  will  presume  that  the  evidence  was  sufflcíent  to  sustain  the  judgment; 
and  this,  although  it  appear  in  the  judgmemt  itself  entered  up  by  the  judge  of  the 
court  below,  that  thejudgment  was  based  upon  grounds  wholly  untenable. 

Appeal  from  the  court  of  Firat  Instance  of  the  distríct  of  San 
Francisco,.  The  substance  of  the  complaint  and  answer  in  this 
cause,  Í8  stated  in  the  opinión  of  Mr.  Justice  Lyons.  Bot 
in  addition  to  that  portion  of  the  decisión  of  the  judge  of  First 
Instance,  given  in  the  opinión  alluded  to,  are  found  several 
other  matters.  Two  questions  were  presented  by  the  pleadings, 
one  of  title^  the  other  of  possessíon ;  and  the  judge  of  First  In- 
stance, in  giving  his  judgment,  sets  out  in  full  the  tiüe  of  the 
plaintiff,  without  in  any  way  whatever  alluding  to  his  posseé- 
eion^  and  then  decides  that  the  plaintiíf  was  entitled  to  judgment 
in  his  favor.  The  cause  was  twice  argued,  once  before  Justices 
Lyons  and  Bennett,  and  again  before  a  full  bench.  After  the 
first  argument  the  court  decided  in  favor  of  the  defendants— on 
the  second  argument  in  favor  of  the  plaintiff,  Justice  Bennett  dis- 
senting.  The  following  opinión  was  delivered  as  expressing  the 
views  of  the  court  on  rendering  the  first  judgment. 

A.  Peachy^  for  plaintiff. 

i?,  -á.  Wilson^  for  defendants. 
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£1/  the  Gourt^  BENinsTT,  J.  This  case  is  in  almoat  all  respecta 
the  same  as  the  case  of  Woodioorth  v.  íuUon^  decided  at  the 
last  term.  The  plaintiff  claims  title  under  a  grant  made  bj  an 
American  Alcalde,  during  the  continuance  of  the  war  between 
the  United  States  and  México,  and  the  defendants  derive  their 
title  from  a  justice  of  the  peace.  It  clearlj  appears  from  the 
judgment  of  the  conrt  of  First  Instance,  that  the  plaintiff  was 
permitted  to  recover  solely  upon  the  assumption  of  the  validity 
of  hÍ8  tiüe^  and  not  upon  the  ground  that  he  had  ever  been  in 
the  aet/ual  possessian  of  the  premises,  and  had  been  onst^d  bj 
the  defendants.  In  Woodworth  v.  FuUon  it  was  held,  that  a 
title  of  preciselj  the  same  character  as  that  upon  which  the 
plaintiff  recovered  in  this  suit,  was  void  and  of  no  effect.  The 
defendants  having  been  in  actual  possession  at  the  time  of  bring- 
ing  suit,  they  should  have  been  protected  in  such  possession,  un- 
til  some  better  title  than  their  owu  was  adduced  against  them. 
Such  was  not  the  title  under  which  the  plaintiff  recovered.  The 
judgment  should,  therefore,  be  reversed,  and  the  defendants  be 
restored  to  the  possession  and  the  rights  which  they  respectively 
enjoyed  at  the  time  of  the  commencement  of  the  suit, 

On  the  re-argument  the  following  opinión  was  delivered : — 

By  the  Cowrt^  Lyons,  J.  Respondent  on  the  thirty-first  day 
of  January,  1850,  filed  in  the  courtof  First  Instance  a  complaint 
setting  forth  that  he  is  the  legal  owner  of  a  certain  lot  of  land  in 
the  city  of  San  Francisco,  more  particularly  described  in  said 
complaint — that  his  title  to  the  same  is  derived  (through  one 
Walter  Herrón)  by  grant  from  an  American  Alcalde,  made 
during  the  war  between  the  United  States  and  México.  And 
he  also  avers,  (fol.  iii.  of  record,)  that  he  was,  and  had  been  since 
the  thirtieth  day  of  March,  1848,  in  undistarbed  possession — 
further,  that  appellant,  claiming  title  to  the  same  property,  by 
virtue  of  a  grant  from  a  justice  of  the  peace,  had  attempted  to 
exercise  the  ownership,  and  had  leased  the  lot  to  certain 
persons  therein  named — and  that  complainant's  rights  were  fur- 
ther threatened  by  one  George  W.  Sands,  who  was  preparing  to 
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bnild  on  the  described  premises  ;  and  he  prajs  that  an  ÍDJnno- 
tion  inay  issue  to  restrain  all  these  parties  from  theír  unlawful 
acta.    The  ivrít  prayed  for  seems  to  have  issned,  though  it  is 
not  contained  in  the  records  and  a  motion  bj  defendants  to  dis- 
fiolve  the  same  being  overruled,  they  were  ordered  to  answer. 
This  they  omitted  to  do ;  but  one  George  T.  Sullivan,  whose 
ñame  now  firet  appears  in  the  record,  filed  an  answer  alleging 
that  he  was  the  owner  of  the  lot  in  dispute,  having  purchased 
the  same  from  Eoot  by  deed,  bearing  date  the  20th  day  of  De- 
cember,  1849,  and  that  he  had  subsequently  leased  the  premises 
to  the  parties  complained  of.    The  answer  conlains  no  other 
averments,  except  a  general  denial  that  respondent  ^^  has  any 
"  right  to  said  premises." 

It  will  be  seen  that  SuUivan  does  not  traverse  the  allegation 
of  respondent,  that  he  was  in  ^'  undisturbed  possession,"  bnt 
sets  up  his  own  deed  from  Koot. 

In  the  case  of  WoodvH/rth  v.  Fttlton^  we  held  that  a  title  sim- 
ilar to  that  addnced  by  respondent  was  void,  and  of  no  efiect. 
We  have  not  been  called  upon  to  decide  on  the  validity  of 
grants  from  justices  of  the  peace,  ñor  does  this  case  presen t  that 
qnestion  for  determination.    This  court  has  declared  its  inten- 
tion  to  protect  the  rights  of  the  actual  poeeessor  /  and  from  the 
papers  before  us  we  must  conclude  that  Folsom  enjoyed  that 
right.    It  is  distinctly  averred  in  the  complaint,  and  is  not  de- 
nied  in  the  answer.    No  evidence  whatever  is  retumed  with  the 
record,  and  we  are  unable  to  judge  of  the  character  of  the  in- 
vestigation  allowed  in  the  court  below.    "We  are  informed  that 
"  the  parties  beíng  ready  for  trial,  the  court  hears  the  proof  and 
"  finds  for  the  plaintiff,  and  makes  the  following  decree."  (Here 
follows  a  recital  of  the  case  in  extenso.)    Then  the  court  makes 
this  final  decree :  "  That  Joseph  L.  Folsom  recover  judgment 
"  for  his  title  and  posdesñon  of  said  premises,"  &c.    The  find- 
ing  of  the  court  has  ¡n  this  case  the  forcé  of  a  verdict  of  jury, 
and  the  judgment  or  decree  entered  thereon  cannot  in  any  way 
impair  the  effect  of  such  finding,  whatever  extraneous  matter 
may  be  embodied  therein.    We  are  not  prepared  to  disturb  a 
verdict,  unless  it  clearly  appears  that  it  is  erroneous.    In  the 
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case  at  bar  there  is  no  evidence  submitted  for  onr  examination, 
and  we  cannot  doubt  the  correctness  of  the  verdict  The  conrt 
below,  as  appears  from  ita  decree,  pronoimeed  upon  both  tbe 
qnestions  of  title  and  of  possession,  and  if  it  erred  on  one  onlj, 
jndgment  on  the  other  is  not  therebj  vítiated.  It  cannot  be 
doabted  that  if  the  conrt  bad  gone  no  farther  in  its  judgment 
tíian  to  decree  the  possession  daimed  in  the  pleadings,  the  judg^ 
ment  wonld  stand.  Will  it  be  contended  that  error  in  regard  to 
the  other  qnestions,  entitles  appellantg  to  reversal  of  tliat  pot- 
tion  which  is  not  erroneous  ?  Bnt  the  trae  defendants  in  this 
csññ  are  in  defanlt, — ^thej  set  np  no  eqnities  even  agáinst  plaia* 
tifias  possession,  do  not  deny  they  were  abont  to  intrnde  and 
commit  tbe  injuries  which  complainant  asks  to  have  them  re- 
stndned  from  doing,  do  not  daim  to  have  been  themselves  in 
possession,  or  that  thej  had  been  illegallj  onsted,  bnt  seemed 
to  rely  solely  on  the  insnfficiencj  of  respondent's  title.  If  the 
appellants  have  rights,  the  pleadings  in  this  action  do  not  pr9- 
sent  them  for  adjudication.  Both  parties  allego  title,  but  the 
record  does  not  show  that  either  prodnced  in  conrt  the  mnni- 
ments  thereof.  The  opinión  of  this  conrt  is  knowti  on  that,  nn- 
der  which  respondent  claims, — of  the  validity  of  appellants'  ti- 
tle  we  have  not  before  us  the  means  to  jndge.  It  is,  therefore, 
ordered,  adjudged,  and  decreed,  that  so  much  of  the  jndgment 
of  the  conrt  of  First  Instance  as  decrees  the  possession  of  the 
premises  claimed,  to  respondent,  be  affirmed,  and  that  so  much 
as  decrees  title  be  reversed. 

Ordered  accordingly. 

Bennett,  J.  (dissenting.)  I  dissent  from  the  opinión  of  the 
majoríty  of  the  conrt  in  this  case.  I  think  onr  former  decisión 
correct.  I  think  it  clearly  appears  from  the  record  that  the 
plaintiff  had  neither  title  ñor  possession.  It  is  agreed  by  all  the 
members  of  the  conrt  that  he  bad  no  title,  but  the  majority  of 
the  conrt  say  we  must  presume  that  he  had  the  actual  possession^ 
because  the  court  of  First  Instance  rendered  judgment  in  bis  fa- 
vor.   That  is  a  doctrine  to  which  I  mi^t  perhaps  assent,  if  the 
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court  of  First  Instance  bad  BÍmpIj  giren  jadgmeat  for  the  plain- 
tiff.  We  have  often  held,  where  a  case  comes  up  eolelj  oq  the 
pleadings  and  judgment,  withont  anj  eyidenee,  we  woald  pre- 
sume that  sufficient  evidence  was  giren  to  warrant  the  judg- 
ment. 

Bat  tbis  case  is  widely  different.  Tbe  complaint,  altbongb  it 
alleges  in  general  terms  tbat  tbe  plaintiff  bad  been  in  possessioa 
of  tbe  premises,  does  not  pretend  tbat  be  bad  erer  been  onsted 
by  tbe  defendants.  Tbe  answer,  tbangb  informal  and  loóse,  sil1>> 
stantially  denies  tbe  allegations  of  tbe  complaint,  by  denying 
tbat  tbe  plaintiff  bad  any  rigbt  in  tbe  premises.  Tben  tbe  conrty 
sitting  as  a  jnry,  finds  tbe  facts  wbicb  bad  been  establisbed.  I 
look  upon  tbat  finding  of  facts  in  tbe  same  ligbt  as  I  would  look 
at  a  special  verdict  of  a  jury ;  and  the  jadgment  of  tbe  cout, 
wbicb  is  notbing  bnt  tbe  conclusión  of  tbe  court  deduced  from 
tbese  facts,  being  palpably  erroneoos,  I  tbink  it  sbould  be  r&> 
Tersed. 


Tysoh  w.  TVells  et  al. 


Where  an  order  giuntíng  a  new  tríal  was  made  ín  the  coort  below  opon  the  ps^** 
xnent  of  costa,  and  the  defendants  paid  Ihe  coets,  and  the  plahitiff  then  appealed 
&oin  the  oidev,  and  a  motion  was  made  to  dismiss  the  appeal  on  tbe  gionnd  that 
the  acceptance  of  the  costs  hy  the  plaintiflTs  attorney  was  a  waiver  of  the  ríght  t9 
appeal ;  Held^  that  the  acceptance  of  the  costs  was  not  a  waiver  of  tbe  ríght  of  ap- 
peal, and  the  motion  was  accordingly  denied. 

Mr.  £urrütj  for  tbe  motion. 

John  Chetwoodj  in  opposition. 

By  ihe  Court,  Bewnett,  J.  Motion  to  dismiss  appeal.  An 
application  was  made  for  a  new  tríal  in  tbe  superior  court  of  the 
city  of  San  Francisco,  and  the  court  made  an  order  granting  a 
new  trial  upon  tbe  payment  of  costs  by  tbe  defendants.  The 
attorney  for  tbe  plaintiff  caused  bis  bilí  of  costs  to  be  made  out 
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and  presented  it  to  the  defendants,  who  paid  it.  An  appeal 
was  then  taken  from  the  order  granting  a  new  trial,  and  thí^ 
motion  is  made  to  dismiss  the  appeal  npon  the  gronnd  that  the 
ácceptance  of  the  costs  by  the  plaintiff's  attomey  was  a  wairer 
of  the  right  of  appeal.  We  think  the  motion  shonld  be  denied. 
The  order  appealed  from  was  a  conditional  order.  The  report 
of  the  referees,  and  the  judgraent  of  the  court  based  thereon, 
remained  in  full  forcé  nntil  the  performance  of  the  condition 
specified  in  the  order  granting  a  new  trial.  The  order  was  in- 
operative  until  the  costs  were  paid,  and  it  would  have  been  use- 
less  for  the  plaintiflF  to  appeal  before  the  condition  was  per- 
formed  by  which  alone  his  judgraent  conld  be  disturbed.  This 
decisión  in  no  respect  affects  the  question  whether  an  appeal 
will  lie  from  an  order  granting  a  new  trial. 

Motion  denied. 


The  People  V8.  McCaulet. 

The  act  of  the  legíslatare,  hy  which  a  distríct  jadge  of  one  distríct  is  empowered  to 
hold  a  distríct  court  in  another  distríct,  is  constitutional  and  valid ;  and  a  court 
held  in  pursuance  of  such  act  hy  a  distríct  judge  in  a  distríct  other  than  the  one 
for  which  he  was  elected,  is  not,  for  that  reason,  improperly  organizad. 

This  court  will  not  review  on  appeal,  any  irregularíties  of  a  mere  technical  character 
occumng  in  the  progresa  of  a  trial  in  the  distríct  court,  where  no  ohjection  was 
raised  at  the  time,  and  where  such  irregularíties  do  not  appear  to  have  alSéeted  the 
administration  of  justice. 

Affidavits,  on  which  a  motion  to  change  the  place  of  tríal  in  a  criminal  case  is  found- 
ed,  must  state  the  facts  and  circumttances  fVom  which  the  conclusión  is  deduced 
that  a  fair  and  impartial  tríal  cannot  he  had  in  the  county  in  which  the  indictment 
was  found :  a  statement,  in  gmtral  termsy  that  a  íair  and  impartial  tríal  cannot  he 
had,  or  a  statement  that  the  deponent  veríly  believe»  that  a  fair  and  impartial  trial 
cannot  be  had  (m  account  of  popular  excitement  and  false  reports,  is  insufficient. 

A  person  is  not  disqualiñed  from  sitting  as  a  juror  on  the  trial  of  a  criminal  cause, 
on  account  of  his  having  formed  and  expressed  an  opinión  from  reporta,  when  he 
declares,  and  the  court  is  satisñed  from  his  examination,  that  he  can  sit  on  the 
jury  without  bias,  that  evidence  can  change  his  opinión,  and  that  he  will  he  gov- 
emed  by  the  evidence.  To  exelude  a  juror  on  the  ground  of  implied  bias,  under  the 
críminal  code  of  this  state,  he  must  have  formed  or  expressed  an  unqwdified  opinión 
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or  bdUf  tbat  the  prísoner  b  gailty  of  tbe  offisnae  charged,  and  upon  this  qoestioe,  it 
ís  for  the  couit  to  detennioe  both  the  law  and  the  fact. 
The  charg^e  of  a  judge  to  a  jury  should  be  given  with  reference  to  the  teatimony  ad- 
duced  on  the  tríal ;  and  where  the  charge  it  retarned  on  appea),  bnt  do  portkNü  of 
the  testimony,  this  court  will  Dot  undeitake  to  deteimine  as  to  tbe  eoneetnea* 
01  inoorrectneM  of  the  chaige. 

Appeal  from  the  district  court  of  the  seventh  judicial  district. 
The  facts,  bo  far  as  the  points  of  law  decided  in  the  case  are 
concerned,  are  sufficientlj  stated  ín  the  opinión  of  the  court. 

John  A.  McDougall^  (attomey  general,)  for  the  people. 

Oi^egory  Yole  and  Mr.  Lee^  for  defendant 

By  the  C(ywrt^  Bennett,  J.  The  defendant  was  conricted  of 
the  eríme  of  murder  at  the  Marcb  term  of  the  district  court 
held  in  and  for  the  countj  of  Nappa,  and  from  the  judgment 
rendered  on  such  conviction  an  appeal  is  taken  to  this  court. 
Numerous  causes  haré  been  urged  by  counsel  for  the  appellant, 
as  constituting  error  in  the  proceedings  of  the  district  court, 
some  of  which  are  plausible,  but  none  of  which  do  we  deem 
tenable. 

The  first  point  made  by  the  appellant  is,  that  the  judge  be- 
fore  whom  the  cause  was  tried  liad  no  authority  to  preside  at 
the  trial,  and  that,  consequently,  all  the  proceedings  before  him 
were  coram  nonjuáice  and  void.  This  objection  is  based  upen 
the  assutnption  that  the  judge,  who  is  conceded  to  be  the  legally 
appointed  and  qualified  judge  for  the  ninth  judicial  district, 
had  no  power  to  exercise  any  of  the  fuuctions  of  his  office  be- 
yond  the  limits  of  his  own  district.  The  argument  in  support 
of  this  proposition  is  urged  upon  constitutional  grounds  sdely. 
So  far  as  statutory  authority  is  concemed,  it  is  not  denied  that 
the  court  was  regularly  held  by  an  oflScer  exercisiug  the  powers 
Gonferred  upon  him  by  an  act  of  the  legislature.  The  question 
is,  therefbre,  a  question  purely  of  constitutional  interpretation. 

Section  one  of  Article  six  of  the  constitution  declares  that 
the  judicial  power  of  the  state  shall  be  vested  in  a  supreme 
oourt,  in  district  courts^  in  county  courts,  in  justices  of  tbe 
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peaee,  and  in  municipal  and  o&^  inferior  coarts  which  the 
legislatnre  shonld  see  :fit  to  estabU»b.  Section  five  of  the  same 
Article  declares  that  the  state  shall  be  divided  by  the  first  le* 
gislatnre  into  a  convenient  number  of  districts  subject  to  snch 
alteration  from  time  to  time  as  the  public  good  may  require,  for 
éoeh  of  which  a  distríot  judge  shall  be  appointed  by  the  joint 
vote  of  the  legielatnre,  at  its  first  meeting,  who  shall  hold  his 
office  for  two  years  from  the  first  day  of  January  next  after  his 
election ;  after  which,  said  jadges  shall  be  elected  by  the  qnali- 
fied  electors  of  their  respective  districts,  at  the  general  election, 
and  shall  hold  their  office  for  the  term  of  six  years. 

It  18  Tirged  that,  inasmuch  as  a  district  judge  is  reqnired  to 
be  appointed  for  each  district,  the  legislatnre  can  neither  re- 
quire  nor  empower  him  to  perform  any  judicial  duties  beyond 
the  prescribed  territorial  limita  of  his  district.  The  reason 
given  for  this  constraotion  is,  that  the  people  of  each  district 
have  tíke  constitutional  right  to  have  justice  administered  b^ 
tween  them  by  such  judges  only  as  tbey  have  themselves  eleci* 
ed.  This  seems,  however,  to  have  been,  in  no  respect,  the  in- 
tention  of  the  constitution,  for  that  instrument  snbjects  the 
districts  to  ^  such  alteration  fiom  time  to  time  as  the  pnblio 
^^  good  may  require."  Had  it  been  the  intention  of  the  oonstítn^ 
tíon  that  no  jndge  should  hold  a  district  conrt  in  any  counties 
exoept  in  those  which  had  participated  in  his  election,  this  power 
to  alter  the  districts  in  snch  manner  and  at  such  times  as  tíie 
legislature  should  deem  condncive  to  the  pnblic  good,  could 
Bcaroely  have  been  conferred.  The  reason  given  in  snpport  of 
the  appellant*s  proposition,  we  apprehend,  is  overthrown  by  the 
very  section  of  the  constitution  A'om  which  his  aigument  is 
dedoced. 

Our  constitution  must  be  constmed  with  reference  to  the 
known  changes  in  the  organic  laws  of  the  respective  states. 
In  most  of  the  states  there  are  district  or  circuit  judges,  having 
powers  and  jurisdiction  corresponding  to  the  powers  and  jaris- 
dictioQ  of  the  district  judges  under  the  constitution  of  this  state. 
In  some  of  the  states,  these  judges  are  appointed  by  the  govem» 
or  by  and  with  the  advico  and  consent  of  the  senate ;  in  others, 
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by  tbe  legislature,  and  in  some,  tbej  are  elected  by  the  people. 
The  tendency  of  modem  conetitutions  Í8  to  give  the  election  oí 
judges  to  the  people ;  and  this,  we  think,  is  the  only  change,  bo 
far  as  district  judges  are  concemed,  contemplatéd  by  the  con- 
Btitution.    It  was  not  intended  to  abrídge  the  power  of  the 
legislature  to  prescribe  the  territorial  extent  of  the  jurisdiction 
of  district  judges.    And  it  is,  we  believe,  an  almost,  if  not  quite, 
universal  rule  in  all  the  states,  that  a  district  judge  of  one  difi- 
trict  is  competent  to  ezercise  the  functions  of  his  office  in 
any  other  district  according  to  the  requirements  of  legislative 
provisions.    Were  a  constrnction  different  from  this  to  be  put 
upon  the  constitntion,  it  would  lead  to  insupportable  delaysin  the 
bnsiness  of  the  district  courts.    For  these  reasons  we  think  that 
the  court  was  held  by  a  competent  judge.    Had  the  court  beea 
held  by  a  person  assuming  to  be  a  district  judge,  but  who 
had  not  been  appointed  or  elected  to  office  in  the  manner  pre- 
scribed  by  the  constitution,  the  case  would  have  presented  a 
different  aspect,  which  it  is  unnecessary  now  to  consider. 

Numerous  objections  are  raised  to  the  proceedings  on  the 
trial,  to  which  the  answer  is  apparent,  that  no  objection  was 
made  at  the  time,  and  the  defendant  must  be  deemed  to  have 
assented.  Snch  are  the  objections  to  the  empanelling  of  the 
grand  jury,  the  indorsement  of  the  bilí  of  indictment  by  the 
foreman,  the  want  of  signature  thereof  by  the  district  attomey, 
the  irregularity  in  the  arraignment  of  the  defendant  and  in 
the  summoning  and  empanelling  of  the  trial  jury,  the  form  of 
the  verdict,  and  the  time  within  which  the  sentence  was  pro* 
nounced.  Even  if  any  irregularities  were  committed  in  these 
respects,  a  court  of  appeal  cannot  review  them,  where  no  ob- 
jection was  made  to  them  in  the  court  below,  and  more  espe- 
cially  where  this  court  cannot  see  that  such  irregularities  af- 
fected,  in  the  slightest  degree,  the  administration  of  substantial 
justice. 

A  motion  was  made  to  change  the  place  of  trial  from  Nappa 
county  to  one  of  the  adjoining  counties.  The  motion  was 
founded  on  affidavits  made  by  the  defendant  and  others.  The 
defendant  states  in  his  affidavit,  in  general  terms,  that  a  fair 
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and  impartial  tríal  cannot  be  had  in  the  county  of  Nappa,  and 
the  other  deponents  Btate  that  thej  veríly  ielieve  tbat  the  de- 
fendant  cannot  bave  a  faír  and  impartial  tríal  in  Kappa  county, 
on  acconnt  of  tbe  popular  excitement  and  feeling  manifested 
againet  tbe  accused,  and  on  acconnt  of  tbe  inanj  false  reports 
in  circulation  prejudicial  to  bim.  Tbe  conrt  denied  tbe  mo- 
tion,  and  properly.  Tbe  sections  of  tbe  ^'  act  to  regúlate  pro- 
ceedings  in  criminal  cases,"  'wbicb  affect  tbis  poínt,  are  as 
follows : 

^'  Sec.  330.  A  criminal  action,  prosecuted  bj  indictment, 
'^  may  be  removed  from  tbe  court  in  wbicb  itis  pending,  on  tbe 
^*  application  of  tbe  defendant,  on  tbe  ground  that  a  fair  and 
^^  impartial  trial  cannot  be  bad  in  tbe  countj  wbere  the  indict- 
"  ment  íb  pendiag. 

^^  Sec.  331.  Tbe  application  must  be  made  in  open  court, 
^^  and  in  writing,  verified  by  tbe  affidavit  of  tbe  defendant,  and 
^'  a  copy  must  be  served  upon  tbe  district  attomey  at  least  one 
^^  day  before  tbe  application  is  made  to  tbe  court. 

^^  Sec.  332.  K  tbe  court  he  satiajied  tha¿  the  repreeentatian 
^^  of  the  defendant  ü  true,  an  order  sball  be  made  for  tbe  re- 
^'  moval  of  tbe  action  to  tbe  nearest  district  court  of  an  adjoin- 
"  íng  county  wbicb  is  free  from  tbe  like  objection." 

TJnder  tbis  statute,  we  deem  tbe  affidavits  upon  wbicb  tbe 
application  was  made,  entirely  insufficient  even  to  justify  tbe 
court  in  ordering  a  chango  of  tbe  place  of  trial.  Affidavits  for 
8ucb  a  motion  must  state  tbe  facts  and  circumstances  from 
wbicb  tbe  conclusión  is  deduced  tbat  a  fair  and  impartial  trial 
cannot  be  bad.  The  conclusión  is  to  be  drawn  by  tbe  court 
and  not  by  tbe  defendant  and  bis  witnesses,  and  tbe  court  must 
be  satisfied  from  tbe  facts  and  circumstances  positively  swom 
to  in  the  affidavits,  and  not  from  the  general  conclusions  to 
wbicb  tbe  defendant  may  swear,  or  wbicb  bis  witnesses  may 
depose  that  tbey  veiíly  hdieve  to  be  true.  In  tbe  case  at  bar 
tbe  court  was  not  aat^fied  tbat  the  representation  of  tbe  de- 
fendant was  true ;  and  we  are  of  tbe  opinión,  tbat  no  court 
sbould  be  satisfied  of  tbe  necessity  or  propriety  of  removing 
the  trial  of  an  indictment  from  one  county  to  another,  by  sucb 


386  CASES  IN  THE  SÚFREME  COURT. 


The  Citj  of  San  Fnmeisoo  v.  Clark. 


rect  in  certain  cases ;  whether  they  fitted  thís  case  cairnot  be 
ascertained  irom  the  record.  If  the  appellant  desired  to  show 
that  thej  were  ÍDCorrect,  he  shoiild  have  spread  upon  the  record 
the  testimony  or  the  facts  in  relation  to  which  tbe  law  was  liúd 
down  by  the  court. 

In  conclnsion,  we  have  only  to  add,  that  the  defendant  has 
been  convicted  by  a  jury,  and  that  there  is  nothing  in  the 
record  before  ns  to  induce  the  belief  that  he  has  not  had  a  fair 
and  impartial  tríal  on  the  merits,  or  that  he  has  been  depríved 
of  any  legal  or  technical  benefit  or  advantage  given  to  him  by 
law. 
¿  The  jadgment  of  the  district  court  mnst  be  affirmed. 


Ordered  accordingly. 


The  Cmr  of  8ás  Fsanoisoo  vs.  Clabk  et  a¡L 

Whether  dríving  piles  in  Fiont  street,  in  the  dty  of  San  Francisoo,  (the  street  being 
laid  out  over  the  waten  of  the  hay,)  is  an  obstruction  to  the  free  use  of  the  street 
by  the  public,  is  a  question  of  £ict  for  the  jury;  and  where  that  question  was  not 
80  submitted,  a  new  tríal  was  gnuited. 

The  case  of  Wbodtoorth  v.  JPt^^oii,  {a$Ue,p.  295,)  affirmed. 

Appeal  from  the  superior  court  of  the  city  of  San  Francisco. 
The  facts  are  stated  in  the  opinión  of  the  court. 

John  W.  DvñneUey  for  The  City. 

JR.  Zoohüoodj  for  defendants. 

£y  tTie  Court^  Bennett,  J.  The  actíon  was  brought  for  the 
purpose  of  perpetually  enjoining  the  defendants  from  driving 
pile3  in  a  street  in  the  city  of  San  Francisco  known  as  Front 
street.    The  defendant,  Clark,  daims  to  be  the  owner  of  certain 
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lands  bounded  on  Front  street,  and  was  engaged  in  driving  piles 
for  the  purpose  of  making  his  lot  accessiblo  by  way  of  this 
Btreet,  wben  tbe  injunction  was  served  npon  him.  It  seems  to 
bave  been  conceded,  on  the  argnment,  that  tbe  place  wbere  tbe 
defendants  were  driving  piles,  was  a  part  of  Front  street,  and 
tbe  onlj  question  in  tbe  case  is,  wbetber  the  piles  were  an  ob- 
stmction  to  tbe  free  nse  of  tbe  street  bj  tbe  public.  It  is  well 
known  as  a  matter  of  fact,  that  Front  street,  as  laid  down  on 
the  map  of  tbe  city,  lies  below  low  water  mark  in  tbe  bay  of 
San  Francisco,  and  it  is  equally  well  known,  as  a  matter  of  fact, 
that  tbe  ordinary  metbod,  if  not  tbe  only  one^  of  making  tbis 
street  and  others  similarly  sitnated  capable  of  use,  is  by  driving 
piles  and  by  planking  over  tbem.  The  defendant  was  enjoined 
fix)m  doing  tbe  very  tbing,  by  which  alone  Front  street  conld 
be  made  passable ;  and  bow  snch  act  could  be  an  (Aatmction  to 
the  street  it  is  difficult  to  see.  But  we  cannot  take  judicial 
notice  of  tbe  fact,  that  Front  street  is  laid  out  over  tbe  water, 
or  that  driving  piles  is  no  obstmction.  Tbese  are  matters  which 
sbould  be  submitted  to  tbe  jury.  Tbey  were  not  so  submitted, 
and  a  new  trial  sbould  therefore  be  granted.     •^''^•'      <     ^ 

The  grant  which  was  offered  in  evidence  was  properly  re- 
jected.  It  conveyed  no  right  to  the  defendant.  (  Woodworth  v. 
JFhdton^  aniSy  p.  295.)  Wbat  effect  the  late  Act  of  tbe  legis- 
lature  may  bave  had  in  confirming  tbis  grant  is  a  question 
which  does  not  aríse  on  tbis  appeal. 

New  trial  granted. 


DWINELLB  VS.  HeNBIQITXZ. 


Where  the  evidence  given  on  the  tríal  of  a  canse  ís  confiícting,  and  no  legal  point  has 
been  improperly  ruled  by  the  court,  the  verdict  of  a  jury  is  conclusive. 

Where  a  wrítten  or  printed  instniment,  as  for  instance  a  "  card"  published  in  a  news- 
paper,  is  proposed  to  be  given  in  evidence,  and  is  rejected  by  the  conrt,  snch 
evidence  or  the  substance  of  it  must  be  returned  with  the  record,  or  this  court  will 
not  attempt  to  review  the  decisión  of  the  judge  at  the  tríaL 
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Baid  or  intended  to  say  in  the  article  published  bj  him  in  the 
newspaper  that  the  defendant  was  not  bound  to  paj  him  Iiis 
fees,  was  a  statement  of  neiü  matter,  not  responsive  to  the  in- 
qniries  put  to  him  by  the  defendant,  and  that  conseqnentlj,  ¿he 
defendant  was  entitled  to  give  his  testimonj  on  his  own  be- 
half,  in  explanation  or  contradiction  of  the  testimonj  of  the 
plaintiff. 

Section  296  of  the  Practice  Act  of  April  22,  1850,  provides 
that  a  party  to  an  action  may  be  examined  as  a  witness  at  the 
instance  of  the  adverse  party.    Section  301  is  as  foUows : — 

"  A  party  examined  by  an  adverse  party,  as  herein  provided, 
"  may  be  examined  on  his  own  behalf  in  respect  to  any  matter 
"  pertinent  to  the  issue.  But  if  he  testify  to  any  new  matter  not 
**  responsivo  to  the  inquirios  pnt  to  him  by  the  adverse  party,  or 
"  necessary  to  explain  or  qualify  his  answer  thereto,  or  discharge, 
"  when  his  answer  wonld  charge  himself,  ench  adverse  party 
^^  may  offer  himself  as  a  witness  on  his  own  behalf,  in  respect  to 
"  Síich  new  matter^  and  shall  be  so  received.'' 

Conceding  that  the  plaintiff  testified  to  new  matter,  which  is 
by  no  means  clear,  what  was  such  new  matter  ?  It  was  whether 
he  said  or  intended  to  say  in  the  newspaper  article  that  the  de- 
fendant was  not  bound  to  pay  him  his  fees.  It  was  not  whether, 
according  to  the  original  understanding  between  the  plaintiff 
and  defendant,  the  latter  was  or  was  not  to  pay  the  plaintiff,  or 
whether  his  pay  depended  upon  the  contingency  of  his  success 
in  the  proceedings  he  was  about  to  take.  It  was  simply  what 
he  said  or  intended  to  say  in  the  newspaper  article.  The  jiuy 
had  that  article  in  evidence  before  them,  and  could  put  their 
own  construction  upon  it.  But  the  defendant  was  not  offered 
for  the  purpose  of  proving  what  was  said  or  intended  to  be  said 
in  that  article,  but  to  prove  the  whóle  understanding  ábout  the 
fees.  The  plaintiff  introduced  no  new  matter  in  relation  to  the 
original  understanding  conceming  fees.  "We  think  the  decisión 
of  the  court  correct. 

After  the  evidence  was  closed,  the  court,  at  the  request  of  the 
plaintiff,  charged  the  jury  that  the  note  from  the  defendant  to 
the  plaintiff  of  thé  26th  of  June,  proved  an  absoluto  retainer 
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upon  which  the  plaintiff  was  entitled  to  recover  for  his  services 
what  they  were  reasonably  worth,  uniese  such  retainer  was 
afterwards  modified  upon  a  good  consideration.  And,  at  the 
instance  of  the  defendant,  the  court  charged  the  jury,  that  if 
they  believed  the  understanding  between  the  plaintiff  and  de- 
fendant  was,  that  the  plaintiff^s  connsel  fee  was  to  be  assessed 
and  charged  npon  the  estáte,  and  was  to  depend  upon  the  suc- 
cessful  termination  of  the  proceedings  in  the  matter,  then  the 
jury  would  find  a  verdict  for  the  defendant. 

This  charge  must  all  be  taken  together,  and  considered  in 
this  way,  it  was  substantially  correct.  The  charge  of  the  judge 
in  substance  was,  that  upon  the  written  retainer  of  the  defend- 
ant, the  plaintiff  was  entitled  to  recover  a  reasonable  compen- 
sation  for  his  services ;  but  if  the  understanding  was,  that  tho 
plaintiff  was  to  look  for  his  fee  to  the  estáte  and  not  to  the  de- 
fendant personally,  or  if  his  fee  was  to  depend  upon  the  suc- 
cessful  termination  of  the  proceeding,  then  the  verdict  should 
be  in  favor  of  the  defendant. 

We  think  this  charge  correct.  The  retainer  was  an  absoluto 
and  not  a  conditional  retainer  upon  its  face.  The  construction 
of  it,  like  the  construction  of  all  contráete  and  documents,  was 
a  question  for  the  court  to  decide,  and  not  for  the  jury.  At  the 
same  time,  this  retainer  did  not  specify  in  what  manner  or  by 
whom  the  plaintiff 's  fees  were  to  be  paid,  and  it  was  properto 
allow  évidence  to  be  given  for  the  purpose  of  showing  whether 
his  fee  was  to  be  a  contingent  fee,  depending  upon  success,  or 
whether  it  was  to  be  a  personal  charge  upon  the  defendant. 
These  questions  were,  we  think,  fairly  submitted  by  the  court 
to  the  jury,  and  their  verdict  by  which  they  have  fonnd  that 
the  fee  was  not  to  be  a  conditional  or  contingent  fee,  and  that  it 
was  not  the  intention  of  the  parties  that  the  defendant  should 
be  exempt  from  personal  responsibility,  ought  not  to  be  dis- 
turbed  by  us,  on  the  ground  of  the  instructions  to  the  jury 
which  we  have  above  considered. 

The  only  remaining  question  in  the  case  is  whether  the  de- 
fendant, the  public  administrator  of  the  county  of  San  Fran- 
cisco, is  per8o.nally  liable  to  the  plaintiff.    It  is  contended  by 
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the  defendant  that  he  was  a  pnblic  officer,  and  tbat,  in  retaining 
the  plaintiff,  be  acted  ín  bis  official  capacitj^  andyconsequeatly, 
ia  not  personallj  Hable. 

That  a  pnblic  officer  wbo  stands  ia  the  relation  of  ageoit  of 
the  govemment  or  of  the  pablic,  is  not  personally  liable  npoo 
contraéis  made  by  bim  as  such  officer  and  within  the  acope  of 
bis  legitímate  daties,  is  a  doctrine  clearly  established,  ai^  not 
controverted  by  tbe  plaintiff.    (2  jKent^  682  ;  Siorjf  on  AgeMsy^ 
Chap.  XI;  üodgson  v.  Dexter^  1  Cranoh^  346 ;  WctUcer  t. 
Swartwout^  12  J.  H.  4é4 ;  Brown  v.  Austin^  1  Mass.  H.  208  ; 
10  Cann,  12. 329.)    Tbis  doctrine  is  npheld  on  the  presumption, 
that  tbe  contract  was  made  npon  the  credit  and  responsibility  of 
the  govemment  or  the  pnblic,  which  wonld  be  ready  and  able 
to  fulfil  it  promptly  and  with  good  faith.    Bnt  tbis  reason  doea 
not  apply,  wben  neither  the  government  ñor  the  pnblic  in  any 
way  can  be  coneridered  or  beld  responsible  for  a  contract  made 
by  a  person,  altbough  be  may  be  a  pnblic  officer.    Neither  the 
state,  county,  town  or  city,  is  liable  on  contracts  made  by 
tbe  pnblic  administrator ;  and,  altbough  he  is  a  pnblic  officer, 
we  tbink  he  is  personally  liable  npon  contracts  made  in  relation 
to  estates  npon  which  he  administers,  nnless  tbe  idea  of  snch 
personal  liability  be  excluded  by  the  contract 

That  an  executor  or  administrator  is,  in  ordinary  cases,  per- 
sonally liable  npon  contracts  made  by  bim,  in  bis  representar 
tive  capacity,  after  the  death  of  the  person  wbom  he  represents, 
and  supported  by  some  new  consideration,  is  well  established. 
{j^or¡/  on  Contráete^  seo.  282,  283,  287;  Addtson  on  ConiracU^ 
S82.) 

The  defendant  in  tbis  case  was  the  representatiye,  not  of  the 
government,  ñor  of  any  political  subdivisión  of  the  state,  bnt  of 
a  prívate  estáte,  committed  to  bis  charge,  for  bis  services  in 
i^ation  to  which  he  was  entitled  to  receive  a  per  centage  as 
compensation.  He  was  appointed,  it  is  trne,  in  a  diíferent  way 
from  that  in  which  executors  and  administrators  are  ordinarily 
appointed,  but  we  do  not  see  bow  a  distinction  can  be  made  be- 
tween  contracts  made  by  bim  with  third  persons,  and  contracts 
made  by  common  executors  and  administrators.    The  mode  of 
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appointment  is  different ;  the  reeponsibilitj  the  same.  There 
Í8  no  doubt  that  a  prívate  administrator  in  such  a  case  as  this 
would  be  personally  Hable,  and  aceording  to  our  views  the  pub- 
lic  administrator  is  eqnallj  so. 

Judgment  affirmed. 


Maoqndsat  vs.  Simhons  et  al. 

Under  Mextcan  law,  a  peTson  who  fomÍBlies  materíals  for  the  erection  of  a  building, 
has  no  liea  on  the  buUdiag  to  secure  payment  for  the  materíals  furnished. 

The  plaintiff  having  a  claim  againet  A.,  brought  Buit  agakiat  him  to  enforce  the 
claioi,  and,  in  the  same  action,  sought  to  set  aside  a  conveyance  of  real  estáte  from 
A.  to  B.,  on  the  gronnd  that  it  was  ezecnted  in  fraiid  of  the  creditois  of  A.,  and 
made  B,  a  party  to  the  suit ;  Hdd,  there  having  been  no  objection  taken,  either  by 
demurrer  or  answer,  on  the  ground  of  an  improper  joinder  of  several  canses  of  ac- 
tion, that  the  plaintiff  was  entitled  to  contest  the  validity  of  the  conveyance  from 
A.  toB. 

If  several  causes  of  action  are  improperly  united  in  the  same  action,  the  objectibn 
moBt  be  taken  either  by  demurrer  pr  answer,  or  it  will  be  deemed  to  have  beea 
waived. 

Affeal  from  the  district  court  of  the  district  of  San  Francis- 
co.   The  facts  are  stated  in  the  opinión  of  the  conrt. 

£y  the  Court^  Bennbtt,  J.  The  papers  in  this  cause  were 
consumed  in  the  late  fire  which  occnrred  in  this  citjr.  Aceord- 
ing to  our  recoUection,  the  facts  of  the  case  were  as  foUows  : — 
Macondray  furnished  certain  materials  forabuilding,  which  Sim- 
mons  put  up,  previous  to  the  adoption  of  the  comraon  law.  An 
attachment  was  issued  against  the  property  for  the  purpose  of 
enforcing  the  lien,  and  on  the  same  day  on  which  the  attach- 
ment was  issued,  Simmons  conveyed  the  property  to  the  other 
defendant  Knowles-  The  complaint  alleged  the  amount  of  the 
indebtedness  of  Simmons  for  the  materials  furnished  by  the 
plaintiff,  and  charged  that  the  conveyance  to  Knowles  was 
fraudulent,  insisted  upon  the  plaintiff's  having  a  lien  upon  the 
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bnildings,  and  charged  that  Knowles  had  notice  of  snch  lien  at 
tbe  time  of  the  convejance  to  him,  and  prajed  that  the  con- 
veyance  to  Knowles  might  be  set  aside  as  frandalent,  and  tlie 
premises  sold  to  satisfy  the  lien.    The  defendants  took  iaeue 
npon  the  several  allegations  in  the  complaint,  and,  at  the  trial^ 
the  plaintiff  proposed  to  prove  that  the  conveyanee  to  Knowles 
was  made  in  fraud  of  the  creditorsof  Simmons,  and  insisted  tbat 
the  convejance  sbould  be  set  aside,  and  the  premises  sold  to  sa- 
tisfy bis  lien.    The  court  held  that  no  lien  existed,  and  excluded 
the  proposed  evidence  to  show  fraud  in  the  conveyanee  U> 
Knowles. 

Two  propositions  are  presented  by  the  case  on  the  part  of  tho 
plaintiff;  Ist,  That  he  had  a  lien  npon  the  premises  under  Mex- 
ican  law ;  and,  2d,  That  even  though  he  had  no  such  lien,  he 
was  entitled  to  inquire  into  the  validity  of  the  conveyanee  to 
Knowles. 

On  the  first  point  we  think  the  conrt  decided  correctly.  We 
think  there  was  no  lien.  We  find  it  laid  down  in  the  Mexican 
books,  that  he  who  loans  mon^ey  for  the  parpóse  of  building,  re- 
pairing,  or  supplying  a  ship,  bouse,  or  other  building,  has  a  tacit 
lien  thereon  for  the  reimbursement  of  his  loan.  [Escriche^  IHc. 
de  LegialacionyArL  "  Hipoteca  Legal  ¡^'^  5  Feh.  Mej.page  368; 
3  Sala  Mej,  115;  1  White*8  IÍec.  140.)  But  we  do  not  find  it 
laid  down  in  either  of  the  authorities  above  cited,  which  are  all 
strictly  works  on  Mexican  law,  with  the  exception  of  WhMa 
Hecapilacian,^  that  a  person  who  furnishes  materials  for  the 
erection  of  a  building,  has  any  lien.  Ñor  is  any  such  doctrine 
to  be  found  in  the  •  citation  of  the  plaintiff's  counsel  from  the 
Partidas^  either  at  the  page  cited  {page  878,  2d  voL  Part.^  ñor 
on  pages  970  and  971,  where  this  subject  is  more  particularly 
treated  of.  It  is  true  that  it  is  laid  down  in  Brown^s  Civil  Law^ 
(1  voL^page  207,)  that  the  repairer  of  a  house  has  a  lien  there-» 
on,  but  even  this  does  not  support  the  plaintiff's  case ;  while  in 
Maokeldy^  {page  382,)  it  is  said  that  a  lien  does  not  exist  in  fa- 
vor of  one  who  has  merely  furnished  materials  or  labor  on  cre- 
dit  for  the  restoration  of  a  building.  There  is  nothing,  there- 
fore,  in  the  Mexican  law,  which  countenances  the  plaintiff's 
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claiin  of  lien,  and  thoagh  it  might  be  inferred  from  Browne  that 
such  a  lien  would  be  sanctioned  by  the  civil  law,  yet  the  infer- 
ence  is  equally  strong  from  Mackddy  that  it  would  not.  The 
court,  we  think,  decided  correctly  upon  this  point. 

Should  the  plaintiff  ha  ve  been  permitted  to  contest  the  valid- 
ity  of  the  deed  to  Knowles  in  this  suit  ?  He  had  a  claim  against 
the  defendant  Simmons  for  materiaJs  furnished,  for  which,  per- 
haps,  he  was  entitled  to  judgment  If  he  were  entitled  to  judg- 
ment  on  this  claim,  then  he  would  have  had  the  right  to  insti- 
tute  proceedings  to  set  aside  the  conveyance  to  Knowles  on  the 
ground  of  fraud.  The  only  question  for  determination  on  this 
branch  of  the  case  is,  whether  a  demand  against  Simmons  per- 
sonally,  can  be  united  with  a  cause  of  action  against  Simmons 
and  Knowles  to  set  aside  the  convej^ance  of  the  former  to  the 
latter  on  the  ground  of  fraud.  Section  61  of  the  Practice  Act 
declares,  that  the  plaintiff  may  unite  several  causes  of  action  be- 
longing  to  certain  specifíed  classes  of  cases,  but  that  the  causes 
of  action  80  united,  must  belong  to  only  one  of  those  classes,  and 
must  affect  all  the  parties  to  the  action,  and  must  be  separately 
stated.  There  may  have  been  in  this  case  a  defect  of  parties, 
and  several  causes  of  action  may  have  been  improperly  united, 
but  the  defendants  must  be  deemed  to  have  waived  any  objec- 
tion  on  these  grounds,  for  not  having  taken  the  objection  by  de- 
murrer  or  answer.  (See  sectiona  40, 43,  <md  4A  of  Practice  Act) 
If  we  have  recoUected  correctly  the  substance  of  the  facts  of  the 
case,  we  think  a  new  trial  should  be  granted,  for  the  purpose  of 
giving  the  plaintiff  an  opportunity  of  establishing  his  claim 
against  Simmons  personally  ;  in  which  case,  he  would  be  enti- 
tled to  a  judgment  for  the  amount  proved  against  Simmons  in- 
dividually ;  and,  at  the  same  time,  of  contesting  the  validity  of 
the  conveyance  to  Knowles  ;  and  in  case  of  his  proving  snccess- 
ful  therein,  of  having  an  order  entered  setting  aside  the  convey- 
ance, so  that  the  premises  in  question  may  be  sold  to  satisfy  the 
j  udgment. 

Ordered  accordingly. 
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Elliott  vs.  Osbosne  et  al. 

A  motíon  for  a  new  tríal  in  the  diitríct  oourt,  miut  be  made  within  four  daya  afler 

lenditioD  of  the  jadgment 
An  injunction  oider  is  inoperatlTe,  imtfl  the  Dodertaking  leqnÍTed  hy  the  statnte  be 

given. 
A  party  againat  whom  an  injunction  has  been  ieaued,  is  not  bound  to  obey  it,  vntíl 

aiter  dae  aervice  theieof  on  him.    Giving  him  verbal  notice  that  an  oider  enjoining 

bim  has  been  made,  is  not  sufficient 
An  injunction  oider  and  the  due  senrice  thereof  on  the  party  enjoined,  do  not  opérala 

toenlarge  the  time  within  which  an  act  is  icqidxed  to  be  done  by  the  party  pvo- 

caring  the  order. 
It  mmm,  if  a  party  be  in  court  at  the  time  an  injunction  oider  is  made,  and  thus  baa 

personal  knowledge  oí  the  order,  that  he  would  be  bound  thereby.    Per  Bsir- 

IfETT,  J. 

Apfeal  from  the  district  court  of  the  district  of  San  Francis- 
co.   The  facts  are  stated  in  the  opinión  of  the  court 

AUen  T.  Wüsan^  for  plaintiff. 

Mr.  McHenry^  for  defendants. 

By  the  Courtj  Bknnett,  J,  The  papera  in  thís  cause  were 
destrojed  by  the  late  fire,  and  we  must  rely  upon  our  recollec- 
tion  of  the  facts,  as  presented  on  the  argument.  Thej  were  in 
fiubstance  as  follows :  A  jndgment  was  recovered  against  the 
defendants  in  the  district  court,  and  a  motion  for  a  new  trial  was 
made  in  the  cause  some  thirtj  days  after  the  rendition  of  the 
judgment.  The  court  denied  the  motion,  and  from  the  order  of 
the  court  refnsing  to  grant  a  new  trial  this  appeal  is  taken. 

It  is  proTided  by  section  252  of  the  Practico  Act,  that  a 
party  who  feels  himself  aggrieved  by  a  judgment  against  him, 
may,  within  four  judicial  days  after  such  judgment  has  been 
rendered,  pray  for  a  new  trial,  which  must  be  granted,  if  there 
be  good  grouud  for  the  same.  According  to  this  section  a  mo- 
tion for  a  new  trial  must  be  made  within  four  days  after  judg- 
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ment ;  the  motion  ín  tbis  case  wa8  not  made  within  that  time, 
and  was  therefore  properly  refused  for  that  reason,  uuless  there 
be  circamstances  which  take  the  case  out  of  the  general  role. 

It  Í6  claimed  bj  the  appellants  that  snch  circamstances  did 
exist.  An  order  for  an  injunction  was  made  in  another  snit, 
between  other  parties,  for  the  parpóse  of  enjoining  the  proceed- 
ings  of  the  plaintíff  in  the  present  sait.  This  order  of  injnne* 
tion  was  not  served  before  or  at  the  time  of  the  trial,  ñor  nntil 
three  dajs  after  the  judgraent  became  final ;  bat  before  the  jadg- 
ment  became  final,  one  of  the  defendants'  attorneys  infbrmed  the 
plaintiff 's  attomej,  that  sach  order  had  been  made.  Bat  it  ap* 
pears  that,  at  the  time  sach  information  was  given,  no  written 
nndertaking  had  been  given  on  the  part  of  the  plaintíff  in  the 
injnnction  sait ;  and  we  apprehend  that  an  order  for  an  injunc- 
tion mast  be  deemed  inoperative  nntil  sach  andertaking  be 
given  ;  otherwise  the  party  enjoined  woald  have  no  security  for 
any  damages  which  he  might  sostain  by  reason  of  the  injanc- 
tion.  {Sec.  120  of  Practice  Aot.)  But  we  think  that  giving  ia- 
formation  of  an  order  of  injunction,  is  insufficient  to  affect  the 
party  to  whom  it  is  given.  If  a  party  be  in  court  at  the  time 
the  order  is  made,  and  thns  has  personal  knowledge  of  the  order, 
ihe  case  might  be  different.  There  he  would  probably  be 
boand  by  the  order,  even  without  service  thereof  apon  hinu 
Bat  we  do  not  think  that  the  information  given  to  the  plaintiff'a 
attomey  in  this  case,  can  be  considered  as  restraining  either 
him  or  his  client  from  the  prosecution  of  the  sait  The  injunc- 
tion order,  therefore,  mast  be  deemed  as  of  no  effect  until  the 
service  thereof,  which  was  not  nntil  three  days  after  the  render- 
ing  of  final  judgment 

The  only  remaining  qaestion,  then,  is,  whether  the  service  of 
the  injunction  one  day  before  the  expiration  of  the  time  al* 
lowed  for  moving  for  a  new  trial,  can  be  considered  as  staying 
the  nmning  of  the  time.  If  so,  the  motion  for  a  new  trial, 
made  some  thirty  days  after  final  judgment,  was  in  time ;  if 
not,  the  motion  was  made  too  late.  An  injunction  restrains  the 
acts  of  the  party,  but  it  does  not  and  cannot  stay  the  rnnning 
of  time ;  the  effect  of  it  cannot  be  to  postpone  to  a  future  day 
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the  doing  of  a  thÍDg  wbich  Í8  required  to  be  done  now  hy  the 
partj  procaríng  the  injnnction.  The  conclusión  resnlts,  that 
the  motion  for  a  new  tríal  was  made  after  the  expiration  of  the 
time  limited  bj  the  statute  for  making  it,  and  was  theiefore 
properly  denied  by  the  court. 

If  we  are  not  mistaken  in  the  facts  of  the  case,  we  think  oor 
conclusions  correct.  But  owing  to  the  losa  of  the  papera  fur- 
niehed  us  on  the  argument,  we  may  have  been  mistaken  in  some 
of  the  circttmstances,  and  if  the  counsel  for  the  appellants  thinks 
that  we  have  not  correctly  apprehended  the  substance  of  the 
material  facts,  we  shall  be  ready  to  listen  to  a  motion  for  a  re- 
hearing,  on  being  fumished  with  another  copy  of  the  retum. 

Judgment  affirmed. 

The  connsel  for  the  defendants,  having  procnred  a  second  re- 
tum from  the  district  court,  applied  for  a  re-hearing,  on  which 
application  the  following  opinión  was  delivered  by 

Sennett,  J.  Having  examined  the  copy  of  the  record  which 
has  been  fumished  us,  we  are  of  the  opinión  that  our  former  decis- 
ión was  correct.  The  record  shows  that  final  judgment  was  ren- 
dered  on  the  third  day  of  February,  and  that  on  the  same  day  an 
injunction  was  issued  in  another  suit  between  different  parties 
to  stay  the  plaintiff 's  proceedings  in  this  suit.  The  injunction 
was  not  served,  as  appears  by  the  retum  of  the  sheriff,  on  the 
plaintiff  until  the  tenth  day  of  February. 

On  the  seventh  day  of  February  the  time  expired  for  moving 
for  a  new  trial,  four  days  having  elapsed  since  the  judgment 
was  rendered.  The  application  for  a  new  trial  was  not  made 
until  the  llth  day  of  February,  and  no  order  had  been  procured 
extending  the  time  limited  by  statute  for  making  such  motion. 
We  held  in  our  former  opinión  in  this  case,  that  the  making  of 
the  injunction  order,  or  even  the  serviceof  it,  could  not  opérate 
to  extend  the  time  for  making  the  motion  for  a  new  trial.  The 
motion  was,  therefore,  made  too  late,  and  after  the  court  had 
lost  the  right  under  the  statute  to  entertain  it.    This  was  the 
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principie  upon  which  onr  former  decisión  was  based.    We 
think  it  correct,  and  a  re-hearíng  ehould  therefore  be  denied. 

Ordered  accordingly. 


Gabdet  ve.  Belknap  &  White. 


A  deliveiy  of  goods,  in  order  to  take  a  caae  out  of  the  statute  of  frauda,  must  be  of 
such  a  nature,  that  the  property  ia  placed  under  the  control  and  power  of  the 
vendee ;  and  the  acta  to  change  the  poesession  of  the  property  from  the  vendor  to 
the  vendee,  must  be  such  as  to  deprive  the  vendor  of  his  right  of  lien  as  securíty 
for  payment  of  the  purduue  money, 

Words  alone  unaccompanied  by  acts  cannot  make  out  a  delivery. 

Appeal  from  the  superior  conrt  of  the  city  of  San  Francisco. 
The  facts  of  the  case  are  stated  in  the  opinión  of  the  coort. 

K  Temple  JSmmeUy  for  plaintiff. 

JSUsha  Coók^  for  defendants. 

By  tlie  Court^  Benketi,  J.  The  suit  was  brought  for  goods 
Bold  and  delivered.  The  facts  of  the  case  were,  that  the  de- 
fendants called  at  the  plaintiff 's  store,  and  agreed  verballj  to 
give  him  ^1,37}  per  gallón,  for  the  quantitj  of  brandy  he  had 
on  hand  of  a  particular  brand  and  in  good  casks,  and  the  plain- 
tiff agreed  verbally  that  the  defendants  might  have  it,  as  soon 
as  he  conld  select  and  set  apart  the  good  casks.  There  was  no 
evidence  that  the  brandy  contnined  in  the  good  casks,  was  ever 
separated  from  other  brandy  which  the  plaintiff  had.  Ko  bilí 
of  sale  was  made  ont  by  the  plaintiff,  no  mark  was  placed  npon 
the  liquor  sold  to  designate  it  as  belongin^  to  the  defendants,  no 
entry  was  made  in  the  plaintiff's  books,  and  no  writing  or 
memorándum  of  any  kind  was  made  of  the  sale. 

Some  days  aíler  the  verbal  agreement  above  mentioned,  the 
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plaintiff 's  clerk  called  at  tbe  Btore  of  the  defendants,  when  oo» 
of  the  defendants  aeked  him  if  he  oould  not  sdl  the  brandy,  ix> 
which  the  clerk  replied  that  he  conld  on  accoant  of  tbe  defend- 
ants, and  went  away.  The  next  day  the  clerk  called  agaín, 
when  the  defendants  dispnted  the  qnantity  which  it  was  claimed 
tbey  had  agreed  to  take,  but  stated  that  tbey  were  ready  to  re- 
ceive  tbe  qnantity  agreed  npon,  if  the  plaintiff  could  deliver  it 
according  to  agreement  The  brandy  had  never  been  removed 
from  tbe  plaintiff 's  store,  and  was  there  destroyed  by  fire. 

On  tbis  State  of  facts  the  defendants  moved  for  a  nonsuit  on 
the  grounds ;  Ist.  That  no  note  or  memorándum  of  the  contract 
had  been  signed  by  the  defendants ;  2d.  That  no  part  of  the 
brandy  had  been  delivered,  and  no  part  of  the  parchase  money 
paid;  and  8d.  That  something  remained  to  be  done  by  the 
parties  for  the  pm*pose  of  designating  the  qnantity  of  the  brandy 
sold  and  tbe  quality  of  the  casks,  by  way  of  selecting  and  setting 
apart  the  liquor,  before  the  title  coold  pass  to  the  defendants. 

The  court  denied  the  motion  for  a  nonsuit ;  tbe  cause  was 
submitted  to  the  jury,  who  found  a  verdict  for  the  plaintiff  in 
the  sum  of  $1780. 

It  is  unnecessary  to  consider  all  the  grounds  on  which  the 
motion  for  a  nonsuit  was  made,  as  we  are  satisfied  that  it  should 
have  been  granted  on  the  ground  that  there  was  no  delivery  or 
part  delivery  of  the  property  sold,  so  as  to  take  the  case  out  of 
the  statute  of  frauds. 

It  is  provided  by  section  18  of  the  act  concerning  fraudóla 
conveyances  and  contracts,  passed  April  19,  1850,  that  eveiy 
contract  for  the  sale  of  any  goods,  chattels,  or  things  in  actioB, 
for  the  pnce  of  two  hundred  dollars  or  over,  shall  be  void,  un- 
less ;  Ist,  a  note  or  memorándum  of  such  contract  be  made  in 
writing,  and  be  subscríbed  by  the  parties  to  be  chai^ed  there- 
with ;  or,  3d,  unless  the  buyer  shall  aecept  or  receive  part  of 
such  goods,  or  the  evidences,  or  some  of  tbem^  of  such  things 
in  action ;  or,  3d,  unless  the  buyer  shall  at  the  time  pay  soma 
part  of  the  purchase  money. 

No  note  or  memorándum  of  tbe  contract  in  tbis  case  was 
made  in  writing,  and  no  part  of  the  purchase  money  was  piúd, 
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and,  consequentlj,  if  the  defendants  neither  accepted  ñor  receiv- 
ed  a  part  of  the  brandy,  tbe  contract  was  void,  and  cannot  be 
enforced.  lí  there  was  no  delivery,  there  coald  be  no  accept- 
aiice,  and  the  qaestion  whether  there  was  an  acceptance,  is  the 
same  as  the  qnestion  whether  there  was  a  deliverj. 

There  was  no  pretence  that  there  was  an  actual  delivery  of 
the  brandy,  bnt  a  constmctive  delivery  is  soaght  to  be  made  out 
írom  the  faet  that  one  of  the  defendants  asked  the  plaintiff 's 
derk  if  he  could  not  sell  the  brandy,  to  which  the  derk  replied 
that  he  could  on  account  of  the  defendants.  It  does  not  appear 
that  the  defendants  authorized  the  derk  to  sell  the  brandy  on 
their  account,  or  that  there  was  any  agreement  between  the  par» 
ties  to  that  effect 

To  hold  that  snch  a  transactíon  amounted  to  a  delivery  within 
the  statute  of  frands  would  be  eqnivalent  to  a  repeal  of  the  statute. 

The  decisions  both  of  England  and  of  the  United  States  have 
been  flnctuating  npon  the  point  as  to  what  shall  constitute  a  de- 
livery. The  delivery  must  be  snch  as  the  natnre  of  the  case  ad- 
míts.  Wine  may  be  delivered  by  gíving  up  the  keys  of  the  wine 
cellar ;  and  the  consent  of  a  party  npon  the  spot  is  sufficient 
possession  of  a  oolumn  of  granite,  which,  by  its  weight  and 
magnitude,  is  not  susceptible  of  any  other  delivery,  and  when 
the  declared  intention  is  to  take  possession.  A  bilí  of  sale  of 
timber  and  materials  of  great  bulk,  or  marking  the  timber,  has 
been  held  snch  a  ddivery  and  change  of  possession  as  the  snb- 
ject  matter  reasonably  admitted.  Taking  a  bilí  of  pareéis  and 
an  order  from  the  Tender  on  the  storekeeper  for  the  goods,  and 
going  and  marking  them  with  the  initials  of  the  vendee's  ñame — 
takiug  a  biU  of  pareéis  and  an  order  on  the  warehonseman,  and 
paying  the  prioe — ^the  commnnication  of  the  vendor's  order  ou 
a  wharfinger  or  warehonseman  for  ddivery,  and  assented  to  by 
him — the  change  of  mark  on  bales  of  goods  in  a  warehonse,  by 
direction  of  the  parties — ^taking  the  vendee  within  sight  of  pon- 
derons  articles,  snch  as  logs  lying  within  a  boom,  and  showing 
them  to  him — selecting  and  marking  of  sheep  by  the  vendee — 
have  severally  been  hdd  to  be  a  snfficient  delivery  to  complete 
the  sale  and  pass  the  property.    The  delivery  may  be  according 
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Appeal  from  the  district  court  of  the  conntj  of  San  JoaqiiÍB« 
The  material  facts  are  stated  in  the  opinión  of  the  court 

John  A.  MoDougaUj  (attomej  general,)  for  the  people. 

D.  TT.  JPerlee^  for  the  prísoner. 

By  the  Cottrtj  Benitett,  J.  The  defendant  was  convicted  of 
the  crime  of  murder  at  the  April  term  of  the  diatrict  court  of  the 
county  of  San  Joaquin.  An  application  was  made  to  chango 
the  place  of  trial  from  that  county  to  one  of  the  adjoining  coiuir 
ties,  on  the  ground  that  the  defendant  conld  not  have  a  fair  and 
impartial  trial  in  the  connty  of  San  Joaquín.  The  applicatíoxL 
was  supported  bj  the  affidavit  of  the  defendant  alone,  who  aets 
forth  tlierein  various  reasons  from  which  he  is  led  to  beliere 
that  a  jury  conld  not  be  selected  from  the  citizens  of  StockUm^ 
who  would  gíve  him  a  fair  and  impartial  trial.  But  Stockton 
does  not  conetitute  the  whole  of  the  county  of  San  Joaquín,  and 
it  does  not  appear  that  an  impartial  jury  could  not  have  been 
selected  from  citizens  of  the  county  residing  out  of  Stockton. 
The  court  was  not  satisfied  that  the  prísoner  could  not  have  a 
fair  trial  in  that  county,  and  the  decisión  of  the  district  judge 
on  this  point  was  correct 

The  defendant  was  indicted  at  the  December  term  of  the 
district  court,  and  was  ready  for  trial  at  that  term,  but  the  cause 
was  put  over  on  the  application  of  the  district  attomey  to  the 
April  term,  when  the  defendant  applied  for  a  further  oontin- 
nance,  the  refusal  of  which,  it  is  daimed,  was  error,  for  which 
the  judgment  should  be  reversed.  But  we  think  the  affldavit 
of  the  defendant  does  not  show  a  case,  upon  which  the  court 
oould  be  required  to  grant  a  continnanee.  It  does  not  show  due 
diligence  on  the  part  of  the  defendant  in  endeavoring  to  procure 
the  attendance  of  his  witnesses,  or  their  depositions  in  case  their 
personal  attendance  could  not  be  compelled.  It  does  not  ap- 
pear at  what  time  the  subpoenas  for  the  witnesses  were  taken 
out,  at  what  time  the  witness  known  by  the  ñame  of  ^*  Bones  " 
left  the  county,  what  eflEbrts  were  made  to  procure  a  service  of 
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snbpoena  upon  bim,  or  tbat  anj  attempt  bad  been  made  to 
procnre  tbo  testimonj  of  Tarner.  The  affidavit,  it  is  true,  »tates 
tbat  Tnrner  bad  promisedto  be  in  attendance,  but  tbe  defendant 
eboald  bave  taken  some  legal  means  to  procure  bis  evidence. 
TJnder  tbese  circumstances,  tbe  facts  wbicb  were  intended  to  be 
proved  bj  tbese  witnesses,  sboold,  at  least,  bave  been  eet  ont, 
iii  order  tbat  tbe  court  migbt  judge  of  tbe  materíality  of  tbeir 
testimonj.  Tbere  was  no  error  in  tbe  refasal  of  tbe  court  to 
grant  a  contmaance. 

Upon  tbe  otber  points  in  tbe  canse,  we  also  tbink  tbe  de- 
cisión of  tbe  conrt  was  correct.  We  consider  it  a  settled  míe, 
fonnded  npon  considerations  of  necessarj  policj,  tbat  tbe  tes- 
timonj of  a  jurjman  cannot  be  received  to  defeat  bis  own  ver- 
dict.  (4  J.  R.  487;  6  Hiü,  660 ;  4  Binney,  160;  5  RawU,  61.) 
Tbere  was  no  case  cited  on  tbe  argnment,  and  we  know  of  none, 
wbicb  bolds  a  different  doctrine.  The  decisión  of  tbe  conrt  re- 
fnsing  to  grant  a  new  trial  on  the  affidavit  of  tbe  juryman,  made 
after  tbe  verdict  and  for  tbe  pnrpose  of  raoving  for  a  new  trial, 
tbat  be  bad  formed  and  expressed  an  opinión  before  tbe  trial, 
was  in  confomúty  with  tbe  law.  Tbe  application  of  tbe  rule  is 
certainly  no  less  necessary  in  criminal  than  in  civil  cases. 

In  relation  to  tbe  cbarge  of  tbe  conrt  to  tbe  jury.'  Tbere  is 
no  portion  of  tbe  testimony,  or  facts  proved  at  tbe  trial,  returned 
on  tbis  appeal ;  and  it  is  impossible  to  determine  wbetber  tbe 
cbarge  was  correct  er  incorrect  in  reference  to  sucb  testimony 
and  facts.  Tbe  instructions  given  wotild  all  be  correct  in  cer- 
tain  cases ;  and  we  cannot  say  tbat  tbey  were  incorrect  in  tbis. 
Tbis  was  tbe  view  taken  in  tbe  case  of  The  Pecple  v.  McCavley 
decided  at  tbis  term,  wbicb  was,  in  tbis  respect,  analogous  to 
tbe  present  case.    The  judgment  should  be  affirmed. 


Ordered  accordingly. 


JL  (ca  .v'^-/* 
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The  People  ex  rd.  Alexandeb  Campbell  vs.  Clajul. 

« 

Where  a  statute  ís  declarad  to  take  effect /rom  amd  cfier  iu  ptutage^  it  takei  efiect 
at  the  very  moment  of  its  approval  by  the  governor ;  and  for  the  puipose  of  áe- 
termining  the  ríght  to  an  office,  it  is  competent  to  inquira  at  what  particular  point 
of  time  in  the  day  an  act  wae  approved  by  the  governor.    BkmkxtTi  J.  dinenüng. 

Appeal  from  the  district  coort  of  the  district  of  San  Fran- 
cisco. The  facts  of  the  case  were  substantiallj  as  follows: 
The  defendant  was  regularly  elected  county  jndge  of  the  countj 
of  San  Francisco,  at  an  election  regularly  appointed  and  held 
in  that  county.  On  the  day  on  which  the  election  was  held, 
the  legislature,  then  in  session,  passed  an  act  repealing  the  act 
by  virtue  of  which  such  election  was  held,  and  conferred  opon 
the  governor  the  power  to  appoint  the  county  judge.  This  re- 
pealing act  was  approved  by  the  governor  on  the  same  day, 
but  at  what  hour  of  the  day  did  not  appear.  Some  days  after 
the  election  was  over,  the  governor  appointed  the  relator  connty 
jndge.  Both  parties  clainúng  the  office,  and  both  assumiDg  to 
perform  the  daties  of  it,  the  relator  filed  a  complaint  in  the 
district  court  in  the  nature  of  a  quo  warranto^  and  the  canse 
was  heard  in  the  district  court  upon  an  agreed  statement  of  facts. 
Judgment  was  there  given  in  favor  of  the  relator,  and  an  appeal 
then  taken  tó  this  court. 

John  A.  McDougaU^  (attomey  general,)  for  the  relator. 

Edward  Norton^  for  the  defendant. 

By  the  Court^  Hastings,  Ch.  J.  Such  is  the  unorganized 
condition  of  the  county  court  of  the  county  of  San  Francisco, 
that  the  immediate  action  of  this  court  is  required,  and  no 
opinión  therefore  has  been  prepared  reviewing  the  numerons 
and  conflicting  authorities  cited,  and  the  arguments  of  counsel. 
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The  right  to  the  office  claimed  by  the  appellant  by  virtue  of 
an  election  by  the  people,  ought  to  be  viewed  favorably  and  not 
to  be  thwarted  by  any  implication  or  fiction  in  the  computation 
of  time.  The  doctrine  that  a  etatute,  by  relation,  was  in  forcé 
from  the  fírst  day  of  parliament,  and  tliat  the  entire  term  of  a 
conrt  was  biit  one  day,  and  that  judgments  were  to  be  con- 
eidered  as  rendered  on  the  ^rst  nataral  day  of  the  term,  has 
never  been  permitted  to  obtain  in  the  conrts  of  the  United 
States,  to  the  prejudice  of  the  rights  of  the  citizen  or  the  public. 
If  no  timo  be  specified  when  a  statute  shall  be  in  forcé,  it 
ought  to  go  into  effect  from  and  after  its  passage,  that  is,  from 
and  after  the  pomt  of  time  when  its  existence  is  perfected. 
This  "  rule  is  deemed  to  be  fixed  beyond  the  power  of  judicial 
"  control,  and  no  time  is  allowed  for  the  publication  of  the  law 
"  before  it  operates,  when  the  statute  itself  gives  no  time."  j^i^.^^^^/í'^ij 
(1  Kenffs  Comm.  457.)  The  general  rule  seems  to  be,  that  in 
the  computation  of  time  from  an  cbct  done,  the  day  of  the  act 
is  to  be  computed,  although  in  the  computation  from  and 
after  a  day  specified,  the  day  shall  be  excluded. 

To  hold  that  a  law  operates  all  that  part  of  the  day  of  its 
passage  prior  thereto,  is  as  absurd  and  as  much  of  a  fiction  as 
the  oíd  doctrine  that,  by  relation,  it  should  commence  running 
on  the  first  day  of  the  parliament.  And  if  a  statute  shall  go 
into  eíTect  from  and  after  its  passage,  that  is,  from  and  after  the 
point  of  time  when  it  receíved  the  approval  of  the  executive 
and  became  thus  a  law,  it  would  be  equally  as  irrational  and  as 
much  a  fiction  to  imagine  that  it  did  not  really  become  a  law 
nntil  the  next  day. 

The  time  of  the  approval  of  the  executive  is  a  fact  which 
can  be  ascertained  and  preved,  and,  in  all  cases,  where  the 
rights  of  parties  are  in  any  manner  to  be  affected  by  the  time 
of  the  approval,  an  investigation  of  the  question,  when  did  the 
event — tlie  passage  of  the  act — occur,  should  be  had.  In  the 
matter  of  Richardson  et  al.^  (2  Story^a  Rep.  680,)  in  which 
precisely  the  same  question  was  under  the  cpnsideration  of  the 
court,  Judge  Story  says,  "  On  the  contrary,  it  appears  to  me 
"  that  in  all  cases  of  public  laws,  the  very  time  of  the  approval 
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^'  constitutes  the  guide  as  to  tbe  time  wben  the  law  is  to  have 
*^  its  effect.''  '^  It  raaj  not,  indeed,  be  easj  in  all  cases  to  as- 
**  certain  tbe  very  punctum  temporie  /  but  tbat  ongbt  not  to 
"  depríve  tbe  citizens  of  any  rígbts  created  bj  anteced^it  laws, 
^^and  vesting  rigbts  in  tbem.  In  cases  of  donbt,  tbe  time 
"  sbould  be  construed  favorably  for  tbe  citizens,  Tbe  l^psla- 
"  ture  bave  it  in  tbeir  power  to  prescribe  tbe  very  moment  in 
^^futuroy  after  tbe  approval,  wben  a  law  sball  bave  effect ;  and 
"  if  it  does  not  cboose  to  do  so,  I  can  perceive  no  ground  why 
^'  a  court  of  jnstice  sbould  be  called  npon  to  snpplj  tbe  defect. 
^^  But,  wben  tbe  time  can  be  accuratelj  and  fallj  asc^iained 
^^wben  a  bilí  was  approved,  I  confess  tbat  I  am  not  bold 
^^  enougb  to  say  tbat  it  became  a  law  at  any  antecedent  period 
**  of  tbe  same  day." 

Wben  public  justice  requires  it,  tbe  exact  time  in  tbe  day  at 
wbicb  the  act  was  performed  may  be  sbown  by  proof.     {Bratn- 
ard  v.  BushneU^  11  Conn.  Bep.  17,  cited  tn  a  note  to  tíh  Kent^ 
95.)    In  tbe  case  at  bar  the  question  is,  at  wbat  time  of  the 
day  was  the  statute  repealed ;  before,  or  after,  tbe  electora  had 
made  tbeir  cboice.    If  before,  tbe  election  was  void.    If  after, 
tbe  incumbent  secured  a  right  of  wbicb  tbe  legislatnre  did  not 
depríve  bim  by  tbe  repeal.    Until  the  qnestion  is  settled,  ev&tj 
presumption  sbould  be  in  favor  of  tbe  right  of  tbe  people  to 
elect,  and  it  will  be  presumed  tbat  tbe  repeal  did  not  occar 
nntil  after  tbe  cboice  liad  been  made.    Inasmucb  as  by  the 
agreed  statement  of  facts,  it  is  provided  tbat  tbe  time  of  tbe 
passage  of  the  act  may  be  ascertained  on  a  new  trial,  if  deemed 
necessary  by  tbis  court,  the  judgment  of  the  court  below  is  re- 
versed,  and  a  new  trial  awarded ;  and  if  it  sball  be  fonnd  tbat  the 
repealing  statute  took  effect  on  the  day  of  the  election,  and  be- 
fore the  voting  had  terminated,  then  a  judgment  sbould  be 
rendered  against  the  appellant. 

Bennmt,  J.  (dissenting.)  Where  a  question  arises  as  to 
wben  an  act  of  the  legislature  takes  effect,  tbe  day  sbould  be 
beld  to  be  indivisible,  and  where  an  act  is  declared  to  take 
effect  from  and  after  its  jpassage^  it  does  not  take  effect  untíl 


SAN  FRANCISCO,  APRIL,  1861.  409 

Smith  V.  Chichester. 

^  -    - 

the  next  day  after  its  passage.  A  new  trial  shoüld  not  be 
granted,  but  jndgment  final  Bhoold  be  rendered  in  favor  of  the 
defendant. 

ffew  trial  granted. 


-•í-r" 


TTT^^'c  ,<v/-.//^cr/ 


A  judgment  rendered  by  a  diatrict  court  after  the  time  appointed  bTlaw  for  itaad-y  ^  v 

joumm<uitb¡*vali^,andwmbereve«edonappefl.^>*^»^^  jVj  ) 

Appbal  from  tbe  district  court  of  tbe  ninth  judicial  district. 
The  facts  are  stated  in  the  opinión  of  the  court. 

By  the  Courty  Hastxnos,  Ch.  J.  The  judgment  in  this  case 
was  rendered  bj  the  district  court  of  the  ninth  judicial  district 
for  the  county  of  Bute,  on  the  19th  day  of  December,  A.  D. 
1850,  upon  the  report  of  a  referee,  who  was  appointed  by  an 
order  of  that  court  made  on  the  15th  day  of  I^ovember  preyious. 

By  the  provisions  of  the  Act  entitled  ^'  An  Act  to  organize 
"  the  district  courts  of  the  state  of  California,''  passed  March 
16th,  1850,  the  terms  of  the  district  court  for  each  county  in  the 
several  districts  are  to  commence  on  specified  days,  and  ^'  may 
^^  continué  until  the  day  fixed  for  the  commencement  of  some 
"  other  term  in  the  district ;"  and,  by  the  provisions  of  the 
same  Act,  as  amended  by  the  Act  for  that  purpose  passed  April 
18th,  1850,  the  terms  of  the  district  court  for  thecounty  of  Bute 
are  to  commence  on  the  first  Mondays  of  April,  July  and  Oc- 
tober,  and  the  terms  for  the  county  of  Shasta  on  the  third  Mon- 
days of  the  same  months.  The  October  term  for  the  county  of 
Bute  could,  therefore,  only  continué  until  the  third  Monday  of 
the  same  month,  that  being  the  day  fixed  by  law  for  the  com- 
mencement of  a  term  of  the  court  for  the  county  of  Shasta ; 
and  as  the  next  term  for  the  county  of  Bute  was  not  to  com- 
mence until  the  first  Monday  of  the  ensuing  April,  it  resulta 
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that,  at  the  time  the  order  of  referen^  wm  cntered,  and  alao  «i 
tbo  tíme  the  judgment  was  rendered»  tíiere  eoold  have  been  jio 
legal  term  of  the  court  for  the  county  of  Bate.  The  jadgment 
muBt,  therefore,  be  reversed,  and  the  order  of  reference  and  all 
subseqnent  proceedings  be  eet  aside,  and  a  new  tríal  awarded. 
The  costs  to  abide  the  event. 

Ordered  accordinglr* 


Heath  et  al,  vs.  Lent,  Adminifitrator,  &c*  et  al, 

In  an  action  on  a  bond  given  on  «uiag  out  an  altachm«At  against  the  propeitjr  «f  • 
debtor,  who  was  a  merchant,  where  the  iheriff  had  levied  on  mo  propertj  cxccpf 
real  estáte,  and  the  debtor  had  never  been  disturbed  or  molested  in  the  peeaeasion  of 
the  leal  estáte ;  Hddj  that  evidence  as  to  the  geaeral  effect  of  an  attacbment 
upoB  the  credit  and  repatation  of  metchants,  ougbt  not  to  hai?e  been  svbnitted  1» 
the  jury,  on  the  grovnd  that  damages  fesultiag  thesefiom  art  tpo  lemote  and  can* 
tingent  j  and  Held  further,  that  counsel  fees  paid  bj  the  attachment  debtoi  in  th« 
defense  of  the  suit  commenced  by  the  wrít  of  attachment,  ever  and  above  the 
taxable  costs,  were  not  recoveTable^  and  that  the  district  jodge  erred  in  leñMÍBgy 
when  lequested,  to  instmct  the  Jury  to  that  efiect,  aftei  baving  admkted  ayidenot 
of  the  amount  of  snch  counsel  üets. 

In  an  action  on  an  attachment  bond,  it  is  improper  to  admit  evidence  of  depredatÍMi 
in  valué  of  real  estáte  attached.    Per  Hastings,  Ch,  J. 

It  M€n»;that  a  verdict  for  $3000,  in  a  suit  on  an  attachment  bond,  where  no  property 
has  been  levied  on  under  the  writ  of  attachment  ezcept  real  estáte,  in  the  posses- 
sion  of  which  the  debtor  has  not  been  distarbed,  will  be  deemed  ezcessive,  an4 
reversedon  that  ground. 

Where,  in  an  action  against  an  administrator,  the  complaint  is  íbunded  on  an  instni* 
ment  alleged  to  have  been  executed  by  the  intestate,  it  is  not  necessaiy,  under  the 
fltatute,  that  the  administrator  should  deny  ihe  signature  of  the  intestate  on  oatk» 
It  must  be  proved. 

The  misjoinder  of  plaintifis  may  be  corrected  by  amendment,  where  a  new  tríal  i» 
granted,  on  such  terms  as  the  district  judge  may  deem  just :  So  Juldj  in  an  action 
brought  by  two  persons  as  co-plaintiffii  on  an  attachment  bond,  wheie  it  appeared 
that  the  property  of  only  one  of  them  had  been  seized  under  ths  wrít  of  attach*- 
ment. 

Appeal  from  the  district  court  of  the  cotinty  of  San  Joaqnm. 
All  the  material  facts  are  stated  in  the  opinión  of  the  court. 


A 
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Wm.  Smiihj  toT  plaiatiflk 

2fr,  Perlee^  for  defeadants. 

By  the  CouHy  Kasunq»,  Ch*  J.  The  rcspondents  broia^t 
thifi  action  on  an  attachment  bond  execnted  by  Belt  &  Owens^ 
as  principáis,  and  B.  S.  Eiiapp,  deceased,  as  suretj.  Adminis- 
tration  was  bad  of  tbe  estáte  of  Ejiapp,  bj  tbe  pablic  adminis- 
trator,  who  was  made  a  partj  defeadant.  AfterwardS)  Lent^ 
having  been  dulj  appointed  administrator,  was  substitated  for 
tbe  pablic  administrator,  as  a  defendant  The  respondents 
recovered  a  judgment  against  tbe  defendants  for  tbe  sum  of 
$3000,  a  verdict  haviag  been  rendered  for  tbat  amoiint  by  a 
jury.  A  motion  to  set  aside  tbe  verdict  and  grant  a  new  tnal 
was  overraled.  The  reec^d  contains  tbe  testímony  as  taken  by 
tbe  clerk,  most  of  wbicb  was  illegal,  and  shonld  not  have  been 
permitted  to  go  to  tbe  jury.  The  property  attacbed  was  real 
estáte.  The  possession  of  tbe  owner  of  tbe  property  was  not 
disturbed,  and  it  is  difficult  to  perceive  bow  any  thing  fnrtber 
tban  nominal  damages  can  be  recovered  for  tbe  injury  caused 
by  the  attachment,  as  uo  damages  could  have  accrued,  except 
for  the  injury  of  which  the  writ  of  attachment  was  the  direct 
and  proximate  cause.  The  cases  cited  by  oounsel,  from  25 
WendeUy  p,  383,  and  3  Denio^  p.  246,  support  this  position, 
and,  if  correot,  it  would  foUow  tbat  the  damages  were  excessive.. 
The  signatura  of  Knapp  to  the  attachmeut  bond  should  have 
been  preved.  The  statute  provides,  tbat  when  a  complaint  or 
answer  is  founded  ou  an  instrument  in  writiDg,  which  is  alleged 
to  have  been  signed  by  the  party,  the  signature  shall  be  con-- 
sidered  as  admitted,  unless  deuied  by  sucb  party  on  oath.  The 
party  to  be  charged  was  the  representativo  of  the  estáte  of  the» 
person  whose  signature  appears  on  the  bond.  He  bad  not 
signed  the  instrument,  and  could  not  deny  upon  oath  its  execu- 
tion  bv  the  deceased.  It  is  olear  tbat  the  statute  does  not  extend 
to  any  other  parties  than  those  who  are  alleged  to  have  signed 
the  instrument.  Sucb  parties  are  supposed  to  know  the  genuine- 
ness  of  their  own  signatures,  but  it  would  be  unreasonable  to 
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Bappose  that  the  representatives  of  a  deceased  party  possess  the 
same  knowledge. 

All  the  testimony  in  regard  to  the  depreciation  of  real  estáte 
daricg  the  time  when  the  attachment  was  in  existence,  and 
about  the  injnry  to  the  credit  and  reputation  of  the  respond- 
ents,  and  of  the  general  effect  of  an  attachment  npon  the  eredít 
and  reputation  of  merchants,  onght  not  to  have  been  snbmitted 
to  the  jury.  Snch  injuries  are  too  remote,  and  cannot  be  the 
immediate  reeult  of  an  attachment  upon  real  estáte,  of  which 
the  possession  is  not  taken  on  the  writ. 

In  an  action  on  a  bond  for  damages  accming  from  a  wrongfnl 
suing  out  of  an  attachment,  counsel  fees  constitute  no  part  of 
the  damages.  Thia  is  well  settled  in  analogons  cases,  and  the 
court  erred  in  refusing  so  to  instruct  the  jury.  There  are  other 
illegal  testimony  and  irregularities,  which  it  is  not  necessary  to 
examine,  as  it  is  evident  the  judgment  oughtto  be  reversed. 

The  misjoinder  of  the  parties,  both  plaintiffs  and  defendants, 
can  be  eorrected  by  amendment  under  the  statnte.  If  it  appear 
in  evidence  that  the  property  of  but  one  of  the  plaintiffs  was 
attached,  then  it  would  seem  that  he  alone  should  be  plaintiff. 
The  direct  injury,  if  any,  was  suffered  by  him,  and  he  alone  is 
entitled  to  the  damages,  if  any  should  be  recovered.  If  the  co- 
plaintlff,  whose  property  was  not  attached,  has  suffered  in  his 
good  ñame  and  reputation  by  reason  of  the  wrongful  suing  ont, 
tbis  is  a  consequence,  not  of  the  seizure  of  his  co-plaintiff 's  pro- 
perty, but  of  the  facts  stated  in  the  a£Sdavit  for  the  writ,  which, 
if  trne,  or  the  affiant  had  good  reason  to  believe  to  be  true,  will 
fully  justify  the  issmng  of  the  writ,  and  if  the  contrary,  then  the 
party  will  have  a  remedy,  not  upon  the  bond,  but  in  the  criminal 
code,  or  by  his  prívate  action  for  the  tort.  The  judgment  is 
therefore  reversed,  and  cause  remanded. 
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F18HBB  va.  Salmoh.  a  ^4 .  í^  »/v)  <P,  /^  «3 

A  dud^  parporting  to  convey  real  estáte,  executed  by  an  agent  or  attórney  in  his 
own  natne,  instead  of  the  ñame  of  his  principal,  is  not  binding  upon  the  latter,  and 
does  not  transfer  the  title  to  the  properly.    Per  Hastings,  Ch.  J. 

An  agent,  authoñzed  by  power  of  attórney  to  wind  up  and  adjust  the  affaira  of  a 
mercantile  houae  in  the  city  of  New  York,  which  had  been  oonducted  in  the  ñame 
of  his  principal,  derives  no  authoríty  from  such  power  of  attórney  to  bind  his  prin- 
cipal by  a  promissory  note  given  on  the  purchase  of  real  estáte  in  the  city  of  San 
Francisco.    Per  Hastings,  Ch.  J. 

Where  a  promissory  note  was  given  on  the  sale  of  real  estáte,  and  the  vendor  had 
neither  title,  ñor  color  of  title,  ñor  possession ;  Hdd^  that  as  between  the  original 
parties,  the  consideration  might  be  inquired  into,  and  that,  there  being  no  consid> 
eration,  the  payee  could  not  recover  as  against  the  maker ;  and,  held,  further,  that 
the  defendant,  who  had,  as  a  part  of  the  original  transaction,  and  without  consid- 
eration, gaaranteed  the  payment  of  the  note,  was  not  liable  to  pay  the  same. 

Appeal  from  the  saperior  coart  of  the  city  of  San  Francisco, 
^e  íacts  are  stated  in  the  opinión  of  the  court. 

JVaihanid  MóUandy  fur  plaintiff. 

John  Chetwood^  for  defendaut. 

By  ihe  Ckmrt^  Hastings,  Cb.  J.  This  was  an  actíon  on  a 
guaranty  of  the  appellant  Salmón  of  the  note  of  Katherine  Sal- 
món, drawn  in  favor  of  respondent  for  the  enm  of  $24,000,  dated 
November  2,  A.D.  1849,  and  payable,  one  half  in  six  months, 
and  the  balance  in  twelve  months.  Both  the  note  and  gnarantj 
are  between  the  original  parties.  The  evidence  discloses  that 
the  respondent  was  the  attórney  in  faet  of  the  non-resident  heirs 
of  one  James  Scott,  deceased,  and  that  the  appellant  was  the 
attórney  of  Katherine  Salmón,  a  reisident  of  Franco,  acting  nn- 
der  a  power  of  attórney,  anthorizing  her  attórney  to  settle  cer- 
tain  mercantile  business,  and  not  giving  him  anthority  to  make 
investmenta  in  real  estáte,  or  to  do  anything  other  than  to  wind 
np  and  adjust  the  affairs  of  a  mercantile  honse  in  the  city  of 
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"New  York,  which  had  been  conducted  in  the  ñame  of  Katfae- 
riñe  Salmón.  The  consideration  of  the  note  was  a  deed  of  conve^r- 
anee  of  certain  Iota  in  the  citjof  San  Francisco,  execnted  by  tha 
respondent  in  his  own  ñame,  representing  that  he  was  the  attor- 
ney  and  agent  of  certain  heirs,  and  was  execnted  nnder  his  hand 
and  seal,  and  not  in  the  ñame  of  the  principáis.  It  is  not  neces- 
sarj  to  cite  anthorities  to  show  that  such  a  deed  is  a  nuUity  ss 
to  the  principáis  of  the  agent  Fisber,  and  the  moet  that  could 
be  made  of  it,  woald  be  a  mere  contract  on  his  part  to  proeore  a 
conveyance,  bnt  even  as  a  contract  it  isnot  binding  in  lawnpon 
the  principáis. 

It  is  eqnally  olear  that,  as  to  Katherine  Salmón,  tbe  noté  is 
also  a  nnllitj,  her  agent  haring  no  authority  to  execnte  snch  a 
note,  so  that,  as  between  the  principáis  respectivelv  represented 
bj  the  parties  to  this  snit,  the  whole  transaction  was  and  is  void. 
The  contract,  then,  not  being  of  any  validity  as  against  the  heirs 
of  Scott,  ñor  as  to  Eatherine  Salmón,  it  resnits  that  the  qnestion 
of  the  liability  of  the  agenta  of  these  parties,  is  to  be  inyesti- 
gated.  Fisher  was  not  the  owner  of  the  lots,  did  not  bind  tíie 
owners  tp  convey,  and  conid  not  convoy  in  his  own  ñame,  bnt 
Salmón  gnaranteed  the  payment  of  the  note.  The  considera- 
tion  of  this  guaranty  was  in  snbstance  the  conyeyance  of  the 
lots,  which  being  invalid  and  yoid,  it  follows  that  there  was  not 
a  good  and  snfScient  consideration.  But  it  appears  that  eyen 
the  heirs  haye  no  title.  They  claim  nnder  deeds  ezecnted  by 
an  American  Alcalde  in  1847,  when  the  United  States  were  at 
war  with  México.  Snch  grants  haye  been  holden  to  be  nnllities 
by  this  conrt.  {See  Woodworth  y.  FuUon  et  al.^  ante^p.  295.) 
The  heirs  were  not  in  possession,  and  at  the  time  of  the  contraet 
of  sale  to  £atheríne  Salmón,  the  property  was  nnimproyed,  and 
in  a  wild  and  nncultivated  state.  There  was  then  no  valid  con- 
sideration for  the  guaranty,  and  it  is  unnecessary  to  snmmon  the 
anthorities  cited  on  the  argnment  in  support  of  the  principie,  that 
nnder  the  circnmstances  of  this  case,  the  consideration  may  be 
inqnired  into,  and  that  the  note  and  guaranty,  for  reasons  above 
stated,  are  yoid. 

The  judgment  is,  therefore,  reyersed. 
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CfiAio  Vé.  GoDFEOY  et  al, 

Thé  tneniorafidnm  required  by  the  Statute  of  Fntt(b  to  be  entered  by  an  anctíoneer 
m  hifl  nle  book,  must  be  made  at  the  very  time  of  tbe  sale,  or  the  vendee  will  not 
be  boimd  by  tbe  contract ;  So  keld^  in  a  cate  wbere  the  sale  at  aaction  took  place 
in  the  forenoon;  and  the  memorándum  was  not  made  by  the  auctioneer  before  th« 
evening  of  the  same  day. 

The  memorándum  of  an  anetioneer  is  looked  npon  as  a  contract  between  the  vendor 
asd  vendee  ledoeed  to  writtng,  and  exeeuted  by  their  mnlual  agent,  who  oeases  to 
be  such  agent  aíter  the  sale  is  closed. 

Where  the  ríghts  of  paities  are  concemed,  a  day  will  not  be  considered  a  unit,  bat 
inquiry  may  be  made  as  to  the  very  point  of  time  when  an  act  was  done. 

Afpeal  from  the  superior  court  of  the  city  of  San  Francisco. 
Ule  only  fact  necessary  to  be  stated,  wfaich  is  not  inentioned  in 
the  opinión  of  the  court,  is,  that  the  sale  bj  the  auctioneer  took 
place  in  the  forenoon. 

CÜlhaun  Benham^  for  the  plaintiff« 

Hall  McAÜükr^  for  the  defendantí. 

By  the  Caurt^  Hastings^  Ch.  J.  The  liabilitj  of  the  defen- 
dants  depends  upon  a  construction  of  the  Statute  of  Frauds,  in 
relation  to  sales  by  auctioneers,  in  favor  of  the  validity  of  whose 
sales  it  is  enacted  as  follows :  That  the  '^  auctioneer  shall  at  the 
^'  time  of  sale  enter  in  a  sale  book  a  memorándum,  specifying 
'^  the  nature  and  price  of  the  property  sold,  the  terms  of  the 
^^  sale,  the  ñame  of  the  purchaser,  and  the  ñame  of  the  person 
^^  on  whose  account  the  sale  is  made,"  &c.  The  ñame  of  the 
person  on  whose  aoconnt  the  sale  was  made,  was  not  written  in 
tbe  sale  book  nntil  the  evening  of  the  day  of  sale,  or  during  the 
next  day.  The  memorándum  then  was  not  made  at  the  time, 
and  therefore  the  sale  was  not  binding.  This  objection  is  not 
merely  technical.  The  memoranda  of  auctioneers  are  the  sub- 
stitutos for  contrftcts,  reduced  to  writing,  and  signed  by  the  par- 
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ties.  Tbe  anctioneer  is  the  agent  of  each  party  at  the  time  of 
the  Bale,  and  not  aftei'warde.  On  the  part  of  the  defendants 
this  contract  was  not  executed  until  after  the  sale  was  closed. 
The  anctioneer  then  had  no  authoritj  tobind  the  defendants,  by 
signing  tbeir  ñame  to  the  contract,  or  enteríng  it  in  the  sale 
book,  which  in  effect  is  the  same  thing.  The  case  of  Hicka  et 
al,  y,  Whitmoróy  (12  WendeU^  648,)  cited  by  connsel,  is  precisdj 
similar  to  this  case,  and  settles'the  qnestion,  the  statute  of  New 
York  being  the  same.  The  court  held  in  thatcase,  that  a  mem- 
orándum entered  in  the  ñame  of  the  person  on  whose  acconnt 
the  sale  was  made,  but  one  hour  after  the  sale,  wonld  not  bind 
the  vendor.  It  is  therefore  unnecessarj  to  examine  the  other 
points  of  the  appellants,  believing  the  sale  to  be  void  for  the 
reason  above  stated. 

Respondent  contends,  that  inasmuch  as  a  daj  is  to  be  con* 
sidered  a  point  of  time,  therefore,  if  the  memorándum  was  made 
during  the  daj,  it  was  made  at  the  time  of  the  sale.  Most  of  the 
fiction  about  time,  and  the  computation  of  time,  is  not  now  re- 
cognised  as  law,  and  especiallj  by  this  court,  as  in  the  case  of 
The  People  ex  reL  Campbell  v.  Cflarkj  {ante^  p,  406,)  we  held 
that  a  day  is  not  to  be  considered  a  nnit,  to  the  prejndice  of  the 
rights  of  a  party,  and  that  an  examination  sbould  be  had  of  the 
xerj  point  of  time^  when  an  act  was  done,  as  the  approval  of 
an  act  of  the  legislature  by  the  executive. 

The  judgment  is  reversed. 


BuBT  et  al.  V8.  ScBAinx>H  et  a  1. 

^  Whera  suit  ú  brought  against  a  penoo  in  a  county  other  tban  that  in  which  be  re» 
8ides,  he  haa  thirty  days  withiii  which  to  aoBwer,  exclusive  of  the  day  on  wbidí 
the  summons  is  served,  and  a  judgment  by  default  before  the  ezpiration  of  the  full 
time,  will  be  reversed  on  appeaL 

Appeal  from  the  district  court  of  the  ninth  judicial  distriet. 
The  facts  will  be  found  in  the  opinión  of  the  court 
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£y  the  Courtj  Hastiitos,  Ch.  J.  This  action  was  commenced 
on  the  8th  day  of  Marcb  A.  D.  1851,  in  Bate  county,  ninth  judi- 
cial district,  the  plaintifis  being  residents  of  this  county,  and 
the  defendants  residents  of  Sacramento  county.  The  summons 
was  issued  on  the  lOth  day  of  March  and  was  served  on  the 
12th.  The  answer  was  filed  on  the  láth  day  of  April ;  and  the 
term  of  the  court  commenced  on  the  9th  day  of  April.  The 
defendants  had  thirty  days  aíler  the  service,  within  which  to 
answer.  The  defanlt  was  taken  on  the  llth  day  of  April,  which 
was  irregular,  as  thirty  days  had  not  elapsed  excluding  the  day 
of  service.  A  jury  was  afterwards  called,  who  found  a  verdict 
for  plaintiffs,  and  final  judgment  was  entered  accordingly. 
These  proceedings  were  also  irregular,  as  the  trial  could  not  be 
had  under  the  23d  and  27th  Bules  adopted  by  the  supreme 
court  for  the  government  of  the  dístrict  courts.  The  judgment 
is  therefore  reversed,  and  the  cause  remanded  for  a  new  trial. 


Webb  et  al.  vs.  Winter  et  al. 


The  conagnee  named  in  a  bilí  of  lading  is  to  be  deemed,  prima  facie,  the  owner  of 
the  gnoda  mentioned  therein,  and  upon  payment  of  freight,  may  maintain  an  action 
against  any  penen  who  aatumes  a  control  o  ver  them  in  violation  of  his  right  of 
property. 

A  merchant  of  Baltimore  shipped  to  the  plaintifis  at  San  Francisco  certain  goods 
by  a  bilí  of  lading  in  which  they  were  named  as  the  consignees,  and  which  re- 
qoired  the  delivery  of  the  goods  to  them,  on  their  paying  freight.  On  the  arríval 
of  the  ship  at  San  Francisco,  the  defendants,  who  were  the  general  consignees  of  the 
yeasel,  indorsed  on  the  bilí  of  lading  an  order  to  the  master  to  deliver  the  goods  to 
the  plaintifis,  and  afterwards  indorsed  on  a  duplícate  bilí  of  lading  an  order  to  the 
Ihaster  to  deliver  the  same  goods  to  D.  &  H.  The  latter  bilí  of  lading  being  first 
presented,  the  goods  were  delivered  to  D.  &  H.  Htid,  in  an  action  brought  to  re- 
cover  the  valué  of  the  goods,  ft  appearing  the  plaintifis  had  paid  the  freight,  or 
tendered  payment  of  it,  that  the  property  in  the  goods  was  vested  in  them,  and 
that  the  defendants  were  liable  for  a  conversión. 

Appeal  from  the  district  court  of  the  dístrict  of  San  Francia- 
00.    The  facts  are  stated  in  the  opinión  of  the  court. 
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Eliaha  Coók^  for  the  plainti&, 
ifr,  j?¿>^,  for  the  defendants. 

By  the  Court^  Hastingb,  Ch.  J.  Moore  &  Griffith,  of  Bal- 
timore,  sbipped  to  the  plaintiffs  at  San  Francisco  ten  boxes  and 
five  tninks,  heing  in  all  fifteen  packages.  Bj  the  bilí  of  lading 
the  goods  were  to  be  delivered  to  the  plaintife.  The  defend- 
ants  were  the  general  consignees  of  the  ship.  On  the  arrival  of 
the  ship  at  San  Francisco,  the  defendants  indorsed  on  the  bilí  of 
lading  held  by  the  plaintiffs  an  order  to  the  master  to  deliver 
the  goods  to  the  plaintiffs. 

Subsequently,  another  bilí  of  lading  for  goods  of  the  same  de- 
scription  was  presented  to  the  defendants,  b/  another  partyi 
and  the  defendants  indorsed  an  order  to  the  master  to  deliver 
such  goods  to  Dalí  &  Anstin,  the  holders  of  the  bilí  of  lading 
last  presented.  The  last  bilí  was  first  presented,  and  the  goods 
delivered  according  to  the  order  of  the  defendants.  The  plain- 
tiffi,  on  calling  for  their  goods,  fonnd  they  had  been  delivered 
to  Dalí  &  Austin,  and  therenpon  thej  bronght  snit  against  the 
defendants  for  the  valué  of  the  goods.  Tbe  goods  were  the 
property  of  the  plaintiflEs,  and  the  freight  having  been  paid,  the 
consignees  of  the  vessel,  by  their  order,  had  surrendered  them  to 
the  control  of  the  owners,  and  they  were  subject  to  their  order, 
and  to  the  order  of  no  other  person. 

The  defendants  had  no  greater  right  to  take  these  goods  and 
dispose  of  them  to  Dalí  &  Austin  than  the  other  goods  and 
chattels  of  the  plaintifib.  There  was  a  conversión  for  which.the 
defendants  are  clearly  liable<  That  they  were  the  agenta  of  (he 
owners  of  the  ship  will  not  relieve  them  from  such  liability. 
The  master  of  the  ship,  the  ownera,  the  person  who  received  the 
goods,  may  all  be  liable  for  a  conversión  of  the  plainlifb'  pro- 
perty. {See  AngéU  on  Gom^  Garriere^  seo.  824.) 

The  judgment  is  therefore  afflrmed.(a) 

(a)  üpon  a  motíon  for  a  re-hearíng  in  the  aboTe  case,  the  following  opinión  was 
glven  by 
Hastinqs,  Ch.  J.     i  see  no  imsoú  for  gianting  a  te-heating.    If,  as  stated  in 
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A  giant  of  a  50  vara  lot,  at  the  Mistión  Ikiort^  made  by  a  Mexican  Alcalde  ia  1843, 
where  the  grantee  took  possession,  encloeed  the  lot,  and  built  a  house  thereon,  ú  a 
title  nnder  which  a  party  may  recover  poeaession  as  against  one  who  claims  under 
a  léase  execoted  by  tbe  príett  of  the  Minkm  in  1849.  It  Jtrmí,  that  the  príest  had 
no  authority  to  léase  lands  appertaining  to  the  MÍMtUm  aíler  the  cetsion  of  Califor- 
nia to  the  United  States,  and  that  a  title  thus  derived  is  invalid. 

The  principie  of  the  cases  of  SuM  v.  Hepbumy  (an/e,  p.  252,)  and  Woodworth  v. 
JWton,  (aitfe,  p,  295,)  approved. 

The  case  of  IU¿míld$  v.  Wett,  iarnte^p.  822,)  aflinned. 

Appeal  from  the  distríct  court  of  the  fbarth  judicial  distríct 
Tbe  factB  of  the  case  are  stated  in  the  opinión  of  the  conrt. 

,  for  plaintiff.       ! /-^  ./V^'.  •  -..^  ^ <^^'        ^^^'^^ 
John  B.  WeHeTj  for  defendant. 

By  the  Covrt^  Hastzkos,  Gh.  J.    This  was  an  action  origi- 

nallj  instituted  before  the  court  of  First  Instance  of  San  Fran- 

■^^ —      ■  ■    —  ■■  -  -  ■  ■  ■  — —  -   -  -  — — —  —  - 

die  papen  for  the  motion,  the  action  was  opon  a  contract  and  not  a  tcnt,  tben  certain- 
ly  the  case  is  with  the  plaiotifl¡B,  for  they  have  tbe  ríght  to  waive  the  tort  and  sue  in 
auwnpgU  on  an  implied  contract  to  pay  the  valué  of  the  goods — but  the  plaintifis 
complain  of  a  conversión.  In  their  complaint,  they  distinctly  aver  that  tbe  defend- 
ants  had  converted  the  goods  by  delivering  them  er  oidering  them  to  be  delivered 
**  to  some  other  person."  In  the  petition  for  a  re-heaiing  it  is  stated  that  the  com- 
plaint sets  forth  no  cause  of  action,  because  it  allegas  no  property  ín  the  goods.  The 
complaint,  tbe  bilí  of  lading,  and  the  agreed  statement  of  íacts,  show  that  Moore  & 
Griffith  shipped  the  goods  to  plaintiíb,  to  be  delivered  to  them  upon  tbe  solé  condi- 
tion  of  payment  of  freigfat.  The  prasnroption  tfaereíbre  is,  that  they  were  the  ownen 
of  the  goods,  havlng  the  right  of  property  in  them.  And  from  the  indorsement  on 
the  bilí  of  lading  by  the  defendants  of  the  order  to  the  master,  it  is  to  be  presumed 
the  freight  was  paid.  The  statement  of  facts  shows  that  the  íieight  was  tendered,  so 
that  they  had  the  ríght  of  possession.  There  is  no  evidence  that  any  other  person 
Was  the  owner  of  the  goods,  ñor  Is  it  even  averred  in  the  pleadings  that  soch  was  the 
ftet.  The  general  oonaignees  of  the  vessel  had  no  right  to  dispute  the  rigbt  of  the 
plaintiflb  to  the  immediate  poasession.    They  should  have  been  govemed  by  tbe  bilí 

of  lading  first  presented, 

Motion  denied. 


á 
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cisco  for  the  recoyer j  of  posseesion  of  a  50  vara  lot  at  the  lUs- 
sion  Dolores.  It  appears  from  the  evidence  that  on  the  12th 
daj  of  October,  1842,  Francisco  Sánchez,  then  Alcalde  of  the 
district  of  San  Francisco,  on  the  petition  of  plaintiff,  granted 
the  premises  in  controversy  ;  that  plaintiff  enclosed  the  same 
by  a  fence  and  erected  a  honse  thereon;  that  aftcrwards,  the 
fence  having  decayed,  the  premises  were  more  permanently  en- 
closed by  one  Leidesdorff,  deceased,  by  and  with  the  consent  of 
Brown.  That  the  premises  have  generally  been  denominated 
"Brown's  Lot.''  The  defendant  claims  under  a  léase  executed  in 
the  year  1849  by  José  Prudencia  Santillan,  the  then  Padre  of  the 
Mission  DóloreSy  and  also  by  virtue  of  his  settlement  and  occa- 
pancy,  setting  up  that  the  premises  were  the  property  of  the  gor- 
emment  of  the  United  States,  and  that  he  cannot  be  legally  onst- 
ed  but  by  authority  and  action  of  the  general  govemment,  claim- 
ing  that  Brown  never  complied  with  the  conditions  imposed  inhis 
grant,  and  that  the  premises  were  vacant  and  nnoccupied  at  the 
time  he  took  possession.  It  appears  from  the  testimony  of  San- 
tillan  that,  at  the  time  he  executed  the  léase,  he  did  not  know 
that  the  premises  had  been  granted,  ñor  does  it  appear  that  Üie 
priest  had  any  authority  to  léase  the  premises.  Thia  case  is 
similar  to  Reynolds  v.  West  decided  in  this  court.  {AnU^  p. 
322.)  In  that  case  we  held  that  an  Alcalde,  before  the  acquisi- 
tion  of  California,  had  authority  to  make  grants  and  concessions 
of  land  not  exceeding  60  varas;  and  from  the  authorities  cited 
in  that  case,  {Stroiher  v,  Lucas^  12  Peí.  410,  437,  and  United 
States  V.  Arredondo  et  al.^  6  Pet  691,)  we  there  held  that  untü 
the  contrary  be  shown,  it  is  to  be  presumed  that  an  offlcer,  un- 
der a  foreign  goyemment,  in  the  course  of  his  ordinary  or  ac- 
customed  duties,  acts  within  the  sphere  of  his  duties.  Apply- 
ing  the  principies  decided  in  the  case  of  Peynolds  v.  West  to 
the  facts  of  the  present  case,  it  inevitably  follows  that  the 
plaintiff  ought  to  recover  as  against  the  defendant.  Although 
the  evidence  in  some  things  is  contradictory,  yet  there  was  testi- 
mony, first,  of  a  grant  made  to  plaintiff;  second,  of  possession 
taken ;  and  third,  of  the  erection  of  a  fence  and  a  house  on  the 
premises.    The  defendant  claims  under  naked  occupancy ;  there 
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being  no  title  or  color  of  title  in  Santíllan  the  Padre  of  the  Mii- 
siarij  who  execnted  his  léase.  The  plaintiff  had  a  grant  ^hicb, 
if  defective,  afforded  liim  a  colorable  claim  of  title,  and  baying 
bad  possession  nnder  it,  and  never  baving  abandoned  it,  but  on 
tbe  contrarj  by  bimself  or  bis  agents,  or  persons  bolding  under 
bim,  baving  at  all  times  claimed  tbe  premises  as  bis  own,  it 
follows  that  be  bad  a  rigbt  to  recover  as  against  tbe  defendant 
or  any  otber  person  wbo  conld  not  set  np  a  snperior  legal  title. 
{See  cases  cited  cmd  authorities  referred  to  in  the  case  of 
Woodworth  y.  FvÜon  et  al.,  ante^p.  295,  and  Suñol  v.  Hepbwm 
et  al.j  ante^p.  254 .)  This  case  was  removed  from  tbe  court  of 
Firat  Instance  to  the  dietrict  conrt  and  tried  before  a  jury,  who 
fonnd  for  tbe  plaintiff.  It  bas  been  repeatedlj  beld  in  tbis 
conrt  tbat  a  verdict  of  a  jnry  will  not  be  disturbed  becanse  tbe 
weigbt  of  testimonj  seems  to  be  against  tbe  verdict.  However 
defective  tben  tbe  title  of  tbe  plaintiff  may  be,  tfaere  was  testi- 
mony  tending  to  sbow  tbat  be  was  in  tbe  prior  peaceable  pos- 
session  of  tbe  premises,  and  it  is  to  be  presnmed  tbat  tbe  jnry 
fonnd  tbat  tbe  plaintiff  bad  tbe  prior  and  best  rigbt  to  tbe  pos- 
session.  It  does  not  appear  tbat  tbe  jnry  were  misled  by  any 
erroneons  instmction  of  tbe  conrt,  ñor  by  tbe  refusal  of  the 
conrt  to  give  tbe  instrnctions  asked  by  tbe  defendant.  There 
are  many  qnestions  suggested  npon  an  examination  of  this 
record  wbich  have  been  fully  settied  in  former  cases  decided  in 
tbis  conrt.  By  reference  to  tbose  cases  it  will  be  seen  tbat  tbe 
jndgment  in  tbis  case  ongbt  to  be  affirmed. 

The  jndgment  is  tberefore  affirmed. 
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Davis  vs.  Gseelt  ^  (d. 

Thoogh  interest  is,  u  a  general  rale,  not  recoverable  ezcept  by  TÍitne  of  statntory 
regulations,  a  small  vate  may  be  allowed  in  tome  caaes  by  way  of  damagea.  6e 
htldy  wheie  a  referee,  to  wbom  a  caoBe  kad  been  jwferrad  by  oonaeat  of  paitíe% 
had  allowed  the  plaintiff  interest  at  the  vate  of  aix  per  cent  per  annum  on  the 
balance  of  an  account  found  diie  to  htm. 

Query  ?  Was  not  that  the  nite  of  interest  flxed  by  the  decrees  of  the  Mexican  re- 
public  at  the  time  of  the  oocupation  of  California  by  the  Americana. 

Appeai.  from  the  district  conrt  of  the  fonitli  jadicial  district 
The  whole  caae  is  stated  in  the  opinión  of  the  coort 

£y  the  Cou/rt^  HAffnNos,  Cfa.  J.  By  consent  of  tíie  partiee, 
thi8  case  was  referred  to  a  referee.  The  case  required  the  in- 
vestigation  of  acconnts.  The  referee  reported  npon  the  evi* 
dence,  documentary  and  oral,  and  the  onljr  exoeption  to  his  re- 
port  whioh  can  be  reviewed  by  this  conrt,  is  the  allowance  of 
interest  on  the  balance  found  for  plaintiff  of  six  per  cent,  per 
annum  from  the  period  specified  in  the  report.  Interest  is 
generally  regulated  bj  statute,  but,  in  the  absence  of  anj  sta- 
tute,  has  been  allowed  bj  waj  of  damages.  From  this  it  is 
not  to  be  inferred  that  an  extraordinarj  rate  of  interest  shall  in 
any  case  be  permitted,  but  that,  in  the  absence  of  statntes,  ae  a 
rule  for  equitably  adjusting  the  amonnt  of  damages,  the  usual 
annual  rate  of  interest  may  be  adopted.  The  amount  of  inter- 
est allowed  by  the  referee  is  small,  the  rate  being  six  per  cent 
per  annum.  This,  we  believe  to  have  been  the  legal  rate  of  in- 
terest of  the  Mexican  republic  at  the  time  of  the  organization  of 
the  state  gov^ei*nment. 

Tlie  evidence  is  not  set  out  in  the  report  so  as  to  make  tbe 
error,  if  any,  apparent.  We  think,  therefore,  that  the  district 
court  properly  refused  to  set  aside  the  report  of  the  referee. 
The  judgment  is  therefore  affirmed. 

Ordered  accordingly. 
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Where  it  appeaiB  eUarly  from  a  charter-party,  that  the  intention  of  theowner  of  the 
ahip  and  tbe  charterar  is  that  tha  fonner  ahall  bave  no  lien  on  the  freight,  but 
shall  give  a  personal  credit  to  the  charterer,  the  former  lotes  his  right  of  lien  on  tha 
cargo,  and  can  look  only  to  the  personal  responsibility  of  the  charterer  for  the 
payment  of  the  hire  of  the  vessel. 

Thusy  where  it  waa  agreed  in  a  charter-paity,  that  a  Tessel  ehould  be  chartered  for 
Afteen  months,  at  3000  dolíais  per  month,  to  be  employed  in  the  Pacific  trade, 
and  that  the  payments  for  the  hire  oí  tbe  vessel  should  be  made  semi-annually  in 
the  city  of  New  York;  Held,  that  the  owner  of  the  vessel  had  lost  his  right  of 
lien  on  the  cargo  for  the  non-payment  of  the  sum  stipulated  in  the  charter-party. 

Appeal  from  the  district  court  of  the  district  of  San  Fran- 
cisco.   The  faets  are  stated  in  the  opinión  of  the  court. 

AUen  T.  Wüaon^  for  the  attaching  creditor. 

Ogden  Hoffnum^  Jr.^  for  the  interpleader. 

Horaee  Hawea^  for  the  defendants. 

By  the  Court^  Hastings,  Ch.  J.  The  plaintiff  Brown 
brought  a  suit  against  the  defendants  Howards  in  the  district 
court  of  the  fourth  judicial  district,  to  recover  a  sum  of  money, 
alleged  to  be  dne  from  the  defendants  to  plaintiff,  and  sued  out 
an  attachmcnt  under  which  the  sheriflf  of  San  Francisco  seized 
a  quantity  of  coal  on  board  the  ship  Orphan.  Soon  thereafter, 
one  Tyson,  by  virtue  of  section  37  of  the  statute  entitled,  "  An 
Act  to  Regúlate  Proceedings  against  Debtors  by  Attachment," 
interpleaded  in  the  suit,  claiming  to  have  a  lien  on  the  coal  for 
the  hire  of  the  ship.  Plaintiff  filed  an  answer  denying  that 
Tyson  had  any  lien  on  the  coal,  and  the  cause  carne  on  for  trial 
on  the  16th  day  of  January  last  on  this  issue,  and  judgment 
was  rendered  to  the  effect  that  Tyson  had  such  lien.  Brown 
appealcd  to  this  court,  and  the  question  now  is,  whether,  under 
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the  State  of  facts  appearing  before  the  districtconrt  on  the  tríal, 
Tyson  had  the  lien.  If  he  had,  the  jndgment  must  be  affirmed ; 
if  not,  it  mnst  be  reversed. 

This  question  must  be  determined  bj  an  examination  of  the 
charter-party  set  out  in  the  interpleader,  and  proved  on  the 
tríal.  By  that,  Tyson  let  the  ship  Orphan  for  fifteen  months 
to  the  Ilowards,  (and  they  were  at  liberty  to  keep  her  nine 
months  longer  on  the  same  terms,)  at  the  rate  of  two  thonsand 
doUars  per  month,  payment  to  be  made  semi-annnally  in  "New 
York.  By  the  charter-party,  the  time  commenced  ranning 
when  the  ship  was  ready  to  load  in  England,  from  which  she 
was  to  proceed  to  some  port  in  the  Pacific  Ocean,  where  she 
was  to  be  employed  until  the  cióse  of  the  term,  15  months  or 
two  years,  as  the  charterers  should  eloct.  The  vessel  was  to  be 
retnmed  to  "Nqw  York  or  England.  A  right  tb  detain  goods 
nntil  the  freight  thereon  is  paid,  which  is  the  lien  claimed  in 
this  case,  grows  out  of  the  usage  of  trade.  {Chundler  v. 
JBeldeti,  18  Johnson^s  Hep.  167.)  Although  a  part  of  the  law 
laid  down  in  the  above  case  has  been  in  effect  overruled,  yet  the 
principie  above  announced  has  never  been  questioned.  Where 
there  is  a  known  usage  of  trade,  persons  carrying  on  that  trade 
are  held  to  have  contracted  in  reference  to  the  usage,  (onless 
the  contrary  appear,)  and  the  usage  forma  a  part  of  the  contract. 
Henee  it  is  evident  that  a  lien,  if  any  exist,  is  the  result  of  a 
contract,  and  if,  taking  the  usage  of  trade  and  the  stipulations 
of  the  charter-party  into  consideration,  it  can  be  fairly  inferred 
that  the  parties  to  the  charter-party  intended  that  the  ship 
owners  should  have  the  right  to  retain  the  goods,  until  the  lien 
of  the  ship  should  be  paid,  as  secnrity  for  such  hire,  then  Tyson 
has  the  lien.  If  they  did  not  so  intend,  then  the  lien  does  not 
exist.  That  this  is  the  trne  doctrine  is  evident  from  the  opinión 
of  Tindal,  chief  justice,  in  the  case  of  Belcher  v.  Cooper^  de- 
cided  in  1842,  {English  Com.  Law  Rep.  vd.  43,  page  262,) 
where,  after  an  examination  of  the  cases,  the  right  of  lien  is  made 
to  turn  upon  the  question,  whether  the  parties  to  the  charter- 
party  '^  intended  that  a  personal  credit  should  be  given  to  the 
charterer  for  the  payment  of  the  hire  of  the  vessel,''  or  "  whether  a 
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^^  right  of  stoppage  of  the  goods  was  intended  to  be  reserved  to 
"  the  owners,  as  security  for  the  pay  of  the  contract  price." 
(See  also,  Ahhott  on  Shipping^  299 ;  AngeU  on  Common  Ga/T" 
rtere^  sec.  386,  387-8-9.)  In  section  388,  the  case  of  Pinney 
y.  Wella^  (10  Conn,  H^.^)  is  cited,  in  which  case  the  coart  held 
tiíat,  ^^  if  bj  the  original  contract  made,  the  carnero  waived  any 
^^  lien  for  freigfat,  and  instead  of  leaving  their  payment  to  the 
**  impKcation  of  law,  they  contracted  to  gire  a  credit  for  the 
"  freight,  then,  whether  they  had  parted  with  the  possession  or 
*^  retained  ít,  they  muat  look  only  to  the  contract  they  had  en- 
"  tered  into  for  their  seonrity.''  We  think  that  by  the  térras  of 
this  charter-party  it  is  evident  that  the  owners  looked  to  the 
personal  responsibility  of  the  charterers  alone  for  their  security, 
and  not  to  the  secnrity  that  a  right  to  retain  the  goods  would 
afford. 

The  first  voyage  was  to  commence  somewhere  in  England, 
and  end  at  some  port  in  the  Pacific  ocean,  wherever  the  char- 
terers should  choose,  and  the  snbseqnent  voyages,  as  to  ¿^ 
ginning^  ending^  and  duratian^  were  uncertain.  It  wonld  be 
nnreasonable  to  hold  that  it  was  the  intention  of  the  parties, 
that  as  soon  as  the  ship  had  arriyed  at  the  end  of  a  voyage  in 
some  remote  port  in  the  Pacific  ocean,  the  master  should  refuse 
to  discharge  and  deliver  the  cargo  until  information  could  be 
obtained  from  N'ew  York  as  to  the  prompt  payment  of  the  half- 
yearly  instalments.  We  must  ínfer,  therefore,  that  Tyson,  in 
lettíng  the  ship  to  hire,  did  so  on  the  credit  of  the  personal  re- 
sponsibility of  the  charterers.  From  the  remote  and  uncertain 
service  in  which  the  ship  was  to  be  employed,  payment  on  de- 
livery  of  cargoes  would  have  been  inconvenient  to  all  parties, 
and  the  time  and  place  of  payment  were  fixed  without  reference 
to  the  voyages  of  the  ship,  which  we  believe  to  be  inconsistent 
with  the  right  of  lien  set  up  by  Tyson.  We  are  therefore  of 
opinión,  that  the  ship  owners  can  have  no  lien  under  the  charter- 
party,  and  that  so  much  of  the  judgment  of  the  court  below 
as  declares  such  a  lien  to  ezist,  should  be  reversed. 

Ordenad  accordingly. 
VoL.  I,  28 
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TaoHFSOK  vs.  Maütbow.  SL  iocJ¿.  cL  -^^ 

A  certificate  ot  ézeniplífieation  of  ü  Jttdgment  rendéred  Ih  «Dother  staté,  wbcn  at- 
tested  by  tbe  clerk  under  the  lealof  tbe  ooiart,  and  wb«n  the  presídiag  jiidge  of 
tile  coürt  certifiaa  that  the  atteatation  it  in  due  ibrm  of  law,  is  saí&cient  under  4ie 
act  oí  Congieaa  of  May  26, 1790,  to  rastain  an  action  apon  the  jodgment  in  another 
átate. 

A  judgoient  waa  obtaiiied  against  oiie  John  P.  Manrow  in  tlie  city  of  New  Toik, 
and  an  aetion  waa  bionght  apon  tlie  judgment  agaioat  oae  John  P.  Manrow,  in  the 
dty  of  San  Fnuiciaoo :  JEIéM,  that  the  ideotity  of  the  penon  waa  to  be  preaunied. 


Appbal  from  the  superior  conrt  of  the  citj  of  San  t^rancisoo. 
The  facts  are  stated  iñ  the  opinión  of  the  óourt. 

• ,  for  plaintiff. 


Jóliii  Chetwood^  for  defendáirt. 

By  the  Cc^rt^  Bknnett,  J.  Tbe  «ction  was  bronght  ñpón  a 
jndgment  of  the  conrt  of  common  pleas  of  the  city  of  New  York. 

Two  points  are  made  bj  the  appellants ;  one,  that  the  certifi- 
cate of  exemplificatjon  is  insnffieient ;  the  other,  tfiat  there  » 
no  proof  that  the  Jóhn  P.  Manrow  sued  here  is  the  same  John 
P.  Manrow  against  whom  judgment  waa  rendered  in  New  York. 
I  think  neither  position  tenable. 

The  exemplification  of  the  record  is  attested  by  the  clerk 
tmder  the  seal  of  the  conrt,  ánd  the  presiding  jndge  of  the 
conrt  certifies  that  the  attestation  is  in  dne  form  of  law.  This 
18  all  that  is  reqnired  by  the  Act  of  Congress  of  May  26, 1Y90. 
{Peters'  U.  8.  Súatutes^  i)ol.  1,  j?.  122 ;  1  OreefUeaf  Ev.  seo.  504 
to  607.) 

As  to  the  í»econd  point.  The  anthoríties  «^stablish,  that, 
prima  fade^  John  P.  Manrow,  against  whom  the  jndgfláent  in 
New  York  was  obtained,  is  the  John  P.  Manrow  ñow  sned.  {Ch^o* 
ánd  EüPa  Notea^  ISOI,  and  cases  there  cited ;  1  Orcefüeaf  Ev. 
éeo.  S?5  m  ñute) 

Judgment  affirmed. 
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Where  a  motion  for  a  new  trial  is  inade  <m  the  giound  that  tke  party  wu  taken  by  ^  ^, 

aarpriMattlwtnalbytheiion-«tteB4ano^ctf  witnemes,^  appear  that  thej^(^^^/^  J^ 

party  ha4  uM  leas^naU^  ^iUgeoc^  in  eodQAVQQng  tq  procure  the  attendance  qf 
hú  witneflses  at  t^e  fint  trial. 

Where  it  did  not  appear  that  the  defendant  had  made  any  effbite  to  bave  hit  wi^ 
Beasea  aubpoDaed^  oc  to  poociira  thcir  atteaduiee,  «ntU  the  moníng  oí  the  day 
for  «hich  the  eum  was  set  dowQ  for  trial,  and  on  which  it  aetually  was  to¡f^; 
heU  that  the  party  had  not  medpGoper  dilige(ice^  and  tha(  \he  deciaioa  of  the  dif- 
trict  courl,  refuaing  a  new  trial,  was  correcL 

Where  a  motion  for  a  new  trial  is  made  on  the  ground  of  enrpriae,  the  affidavits  ott 
whiek  the  motion  ia  foundcd,  abould  set  fortk  particulairly  and  distinctly  the  ^cjfcf 
Whi^  the  party  expecta  to  he  ab|e  to  proye  hy  l^s  witnesvea  qn  a  new  tnal ;  9í$í(Í 
kittd^  wheoe  the  affidavits  did  qpt  set  forth  the  focts  to  which  the  party  ezpected 
his  witnessea  woald  testify,  that  a  new  trial  was  properly  refused. 

The  affidavits  of  the  witnesses  themselves  should,  also,  if  piacticahle,  be  procurad, 
aattiag  forth  tha  foctfi  withín  their  koowledge,  to  which  they  can  testífy,  in  casa  a 
new  tnal.sh«uld  bagrant^.    Per  Bemjistt,  /.   ^\,  v^'  J^v.  •  /í  ^  X  V 

The  same  rules  apply  in  case  a  new  trial  is  asked  for  on  the  ground  of  newly  disoQV- 
ered  evidence.    Per  Bkmnett,  J. 

An  anctianear  who  reoeíves  and  seUs  stolen  pioperty,  innoeently,and:  m  the  ordínary 
oourse  of  his  business,  is  Uable  to  the  true  owner  for  tbfli  convarsion  thereof  ¡  %pd 
tha^  tpo,  without  the  prevíous  proaecution  and  oonviction  of  ^e  fplq^  and  although 
the  auctioneer  had  paid  over  to  the  felón  the  Qiooey  reoeivod  on  the  sale  of  the 
^oods,  before  noticc  that  the  goods  had  been  stolen. 

Whether  an  aelion  eoold  be  austaioad  against.  the  feloA  himsaif;  Qiunf  f 

AamoK  of  toiMT^r.  The  {daiatiff  aUeges  in  bis  complaint  tbat, 
en  tl^e  Í2th  daj  of  December,  A.  D.  1850,  be  wae  the  owner  of 
twentj'iiiiie  kegs  of  batter,  of  tiie  average  weigbt  of  iweoty- 
five  poandi  each,  and  of  the  yalae  oi  thirtj  cents  per  ponad ; 
and  also  of  one  hnndred  cheeses,  weighing  fiiteen  hundred 
ponnds,  and  worth  tweoty  eents  per  ponnd ;  and  l^at  the  valué 
of  the  bntter  and  cheese  together  was  five  hnndred  and  seven- 
teen  dolían.  The  complaiat  further  alleged  that  the  butter  and 
eheese  weie  taken  awaj  from  the  plaintiff  withont  hie  koawl* 
edge  and  eonse&t  by  some  person  or  persona  to  him  unknown, 
9siá  passed  into  the  hands  of  the  defendant,  an  amtioneer  in 
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IL  The  instructionfl  aekdd  by  the  defendimt  sbould  have  beea 
given.  An  anetioneer  who  receivea  and  sells  "proipextjy  iu  good 
£eiith,  in  the  otdinary  eonrse  of  bis  bufiinesS)  is  not  liable  for 
convemon  of  tbe  propertj,  in  ease  it  shonld  tam  oM  to  bave 
been  Btolen.  An  anetioneer  is  a  pnblic  offioer,  Ueenaed  by  tke 
Btate,  and  is  not  individnallj  liable. 

ni.  A  new  trial  onght  to  haré  been  granted  on  ibe  gronnd  ef 
mirpríse  in  the  non-attendance  of  tbe  defendant's  witnessis. 
(6  Mod.  jRep.  22;  11  «e^.  1 ;  14  Johna.  B.  113;  2  Jokm.  (kués^ 
818.) 

Mt.  Noye9^  for  respondent.  I.  The  defendimt  was  Hable 
for  conrersioD,  althongh  he  was  an  anetioneer,  acting  nnder 
a  license  from  the  state,  in  the  ordinary  eonrse  of  his  em- 
ployment,  and  withont  notice  that  the  goods  trere  stolen. 
{Hqffman  v.  Carew^  20  Wend.  295 ;  and  22  id.  817,  mme 
case.) 

II.  By  the  common  law,  the  doctrine  of  merger  was  applica- 
ble  only  to  actions  bronght  against  the  thief,  and  not  to  actíons 
against  third  persons.  (13  Mees,  and  Wdsh/^  603 ;  6  Bam. 
and  Cress.  664.) 

III.  The  doctrine  of  merger  of  a  prívate  in  a  pnblic  wrong 
is  not  in  forcé  in  this  country .  {Plummer  r.  Webh^  Ware^s  JSep. 
78.) 

lY.  The  niotion  for  a  new  trial  was  properly  denied. 

£y  the  Court^  Senkxtt,  J.  The  first  point  which  I  shall  con- 
sider  is,  whether  a  new  trial  shonld  have  been  granted ;  and 
this  depends  npon  the  qnestion  whether  the  affidavits  on  tbe 
part  of  the  defendant,  presented  to  the  consideration  of  tbe  dis* 
trict  jndge  safficient  facts  to  reqnire  bim  to  gnanta  new  triaL 
Ule  application  onght  not  to  have  bem  granted,  nniess  the  cb- 
fendant  had  nsed  due  diligence  in  endeavoring  to  procure  tiie 
attendanceof  his  witnesses.  Did  he  nse  sndi  diligence!  I 
tliink  not.  His  witnesses  had  not  been  snbpcenaed,  as  appears 
from  his  own  affidavit    Did  he  make  reasonable  efforto  to  fasre 
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them  snbpcenaed  ?  I  thiiik  nd  He  made  no  atteropt  to  8iib- 
posna  tbeni)  untíl  the  momiiig  of  the  daj  cm  which  tbe  tríal  was 
to  take  place,  and  actuatty  did  take  place.  Tbis  was  not  using 
doe  diligenee.  For  thls  ireason  alone  tbe  conrt  properl j  denied 
tbe  motion  finr  a  new  trlal. 

Tbere  is  also  another  defeet  in  tbe  papers  npon  wbicb  tbe 
motion  for  a  new  trial  was  made*  Tbe  affidavits  do  not  state 
tbe  &ctB  wbicb  tbe  defendant  ezpected  to  be  able  to  prore  bj 
bis  absent  witnesscs..  In  all  cases  in  wbich  a  new  trial  is  moved 
for,  on  tbe  gronnd  of  surprise,  or  on  tbe  ground  of  ncwly  dis- 
Dorered  evidence,  tbe  evidence  wbicb  tbe  partj  moving  ezpects 
to  be  able  to  produce  on  tbe  seeond  trial,  sbonld  be  folly  and 
distinctly  set  fbrtb  in  tbe  affidarits  on  wbicb  tbe  application  is 
based,  in  order  tbat  tbe  com*t  roay  see  wbetber  tbe  testimonj, 
if  given,  oonld  bave  anj  legal  effect  on  tbe  result  of  tbe  contro- 
ytmy.  And,  as  a  general  rale,  tbe  partj  ongbt  not  to  rely  on 
bis  own  single  and  nnsnpported  statement,  bnt  sbonld,  if  pos- 
siU»,  by  tbe  exercise  of  due  diligence,  procure  tbe  affidavits  of 
tbe  persona  whose  testímony  be  deems  material,  so  tbat  tbe 
conrt  may  be  satisfied  as  to  wbat  facts  they  will  testify.  {Bug- 
gle»  r.JSaU^  14  J.  J?.  112 ;  BoUinffsworih  y.  ^<ijpi^j  3  Gcd.  R. 
182 ;  K&Mhriéh  v.  DéU^idd,  2  Coi.  R.  67;  Berm  v.  Mwñrel,  1 
HM^  382.)  In  tbe  ci»e  at  bar  it  does  not  appear  tbat  tbe  wit- 
ziesses  wbo  w«re  absent  conld  bave  testified  to  any  state  of  facts 
wbicb  woold  bave  inñneneed  tbe  result  The  same  reasoning 
abo  npplíes  to  tbat  portioBof  tbe  defendant's  affidavit,  in  wbicb 
be  States  tbat  be  has  a  good  and  snbstantial  defense.  He  does 
QOt  eet  fortb  specificaUy  wberein  tbat  defense  oonsisted.  A  new 
trial  should  never  be  granted  on  such  a  general  statement.  If 
tiiís  practico  were  to  be  sanetioned,  tbere  would  be  no  limit  to 
applications  foft  new  trids.  The  court  prop^ly  denied  tbe  mo- 
tion. 

An  auctioneer  wbo  receives  and  sella  stolen  property,  k  Uable 
fot  tbe  conversión  to  tbe  same  ext^it  as  any  otber  merdumt 
or  individual.  Tbis  is  so  botb  «pon  principie  and  autbcríty. 
üpon  principie,  tíiere  is  no  reason  wby  he  sbonld  be  exempted 
from  liability.    The  peraon  to  whom  be  sells,  aad  wbo  has  paid 
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the  atnount  of  the  purchase  monej,  would  be  compclled  to  de- 
liver  the  property  to  the  true  owner  or  paj  him  its  fnll  valne ; 
and  there  is  no  more  hardship  in  reqniring  the  anctioneer  to  ac- 
coant  íbr  the  valne  of  the  goods,  than  there  would  be  in  com- 
pelling  the  right  owner  to  lose  them,  or  the  pnrchaaer  from  the 
anctioneer  to  paj  for  them.  As  a  general  rule  anj  peraon  who 
assumes  and  ezercises  a  control  over  the  property  of  another, 
without  right  or  anthority,  mnst  respond  in  damages  to  the  ralne 
of  the  property ;  and  I  see  no  principie  of  policy  for  the  encour- 
agement  of  trade,  or  for  convenience  in  the  transaction  of  com- 
inercial  business,  nnder  whích  an  anctioneer  should  be  pennitted 
to  claim  an  exemption  from  the  general  rule. 

üpon  authority  the  case  is  clear.  The  very  point  was  decided 
in  Hoffman  v.  Carew,  (20  Wend.  21;  and  22  Wend.  285,  8.  C) 
That  case  is  in  all  respects  analogous  to  the  case  at  bar,  and 
both  the  Bupreme  court  and  the  court  of  errors  held  the  anc- 
tioneer Hable.  Senator  Yerplanck,  in  the  court  of  errors,  (23 
Wend.  319,)  speaking  of  the  policj  of  the  rule,  uses  the  follow- 
ing  language :  ^'  In  this  instance,  the  ruin  falls  hardly  upon  in- 
^'  nocent  and  honorable  men ;  but  looking  to  general  considera- 
"  tions  of  legal  policy,  I  cannot  conceive  a  more  salutary  regula- 
^^  tion  than  that  of  obb'ging  the  anctioneer  to  look  well  to  the  title 
''  of  the  goods  which  he  sells,  and,  in  case  of  feloniously  obtained 
"  property,  to  hold  him  responsible  to  the  buy  er  or  the  true  owner, 
"  as  the  one  or  the  other  may  happen  to  suífer.  Were  our  law 
^'  otherwise  in  this  respect,  it  would  afford  a  facility  for  the  sale 
^^  of  stolen  or  feloniously  obtained  goods,  which  could  be  remedied 
^'  in  no  way  so  effectually  as  by  a  statute  regulating  sales  at  aue- 
"  tion,  on  the  principies  of  the  law  as  we  now  hold  it." 

Does  the  common  law  protect  the  defendant  fit>m  an  action, 
on  the  ground  that  the  thief  has  not  been  prosecuted  and  con- 
victed  ?  In  some  of  the  American  cases,  the  rule  that  a  felony 
suspends  all  right  of  prívate  redress,  is  said  to  rest  on  a  salutaiy 
principie  of  public  policy,  being  designed  to  stimulate  to  the 
prosecution  of  offenders.  {Foster  v.  Tucker  et  al.,  3  OreenL  458 ; 
Boody  y.  Keating^  4  id.  164.)  In  other  cases  it  is  treated  as  a 
technical  rule,  and  it  is  doubted  whether  it  exists  at  all  in  this 
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country,  or  at  least  to  more  than  a  very  limited  extent.  {Man. 
and  Mech.  JSanh  v.  GarCy  15  Mass.  Y8 ;  Boardman  v.  Gore^  id. 
831,  335,  et  seq. ;  PettingiU  v.  Mideout^  6  N.  H.  454 ;  Allison 
Y.  Bank^  6  Bamdóljph^  204,  223  ;  Piscaiaqua  Bank  v.  Tumley^ 
1  Jfí&w,  312 ;  Phimmer  y.  Wehh^  Ware,  78.) 

Bat  this  is  not  a  case  in  which  tbe  coiomon  law  doctrine  that 
the  civil  action  is  merged  in  the  felonj,  is  applicable.  The  ac- 
tion  is  not  against  the  thief  himself,  biit  against  a  third  person, 
who,  although  innocently  and  in  good  faitb,  jet  withont  right, 
has  assnmed  to  exercise  a  control  over  the  propertj  of  the  plain- 
tiff.  In  Stone  y.  Marshj  (6  Bam.  <6  Cress.  564,)  Lord  Ten- 
terden  says,  ^^  There  is,  indeed,  another  rule  of  the  law  of  Eng- 
^4and,  viz.,  that  a  man  sha]!  not  be  allowed  to  make  a  felony  the 
^^foundation  of  a  civil  action ;  not  that  he  shall  not  maintain  a 
^^  civil  action  to  recover  from  a  third  and  innocént  person  that 
*^  which  has  been  felonionsly  taken  from  him ;  for  this  he  may  do 
'^  if  there  has  not  been  a  sale  in  market  overt  /  but  that  he  shall 
"  not  sue  the  felón.''  In  WThüe  v.  Speitdgen,  (13  Mees,  efe  Wels.  602,) 
the  doctrine  of  Lord  Tenterden  was  carried  into  an  express  ad- 
jndication.  It  was  there  held  that  an  action  of  trover  was  main- 
tainable  to  recover  the  valne  of  goods  which  had  been  stolen 
from  the  plaintiff,  and  which  the  defendant  had  innocently  pnr- 
chased,  although  no  steps  had  been  taken  to  bring  the  thief  to  jus- 
tice,  on  the  gronnd  that  the  obligation  which  the  law  imposed  on 
a  person  to  prosecute  the  party  who  has  stolen  his  goods,  did  not 
apply  where  the  action  was  against  a  third  party,  innocént  of  the 
felony.  Pollook,  C.B.,  says, "  The  court  of  king's  bench  correctly 
^^  explained  the  law  in  the  case  of  Stane  v.  Marsh^  and  the  rale  of 
"  pnblic  policy  which  prevents  the  assertion  of  a  civil  right,  in  re- 
'*  spect  of  which  a  felony  has  been  committed,  applies  only  to 
"  proceedings  between  the  plaintiff  and  the  felón  himself,  or,  at 
*^  the  most,  the  felón  and  those  with  whom  he  mnst  be  sned,  and 
"  does  not  apply  to  a  case  like  the  present,  where  the  action  is 
^^  bronght  against  a  third  party,  who  is  innocént  of  the  felonious 
'^  transaction."  AU  the  other  judges  expressed  opinions  the  same 
in  snbstance  as  that  declared  by  PoUock,  O.  B.  That  case  is 
decisive  npon  the  point  nnder  consideration. 
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It  onl 7  remaioB  to  add  that  no  Buch  thing  as  market  aoeri  is 
kuown  to  oor  lawB.    The  jadgment  shoold  be  aflJrmecU 

Ordeced  aee(»dii)g^. 
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DENinsoN  V8.  Smith. 

It  ú  too  kte  to  object  at  tlie  trial  tbat  a  bilí  of  particalan  ís  not  properly  rerified  hj 
the  oath'of  the  party.  The  paity  opon  whom  a  biU  of  parttculan  is  served,  if  he 
Í8  Dot  ntisfied  with  it,  either  becaaae  it  if  defectiva  in  fonn  or  rabetance,  or  be- 
caíMe  it  íb  not  verífied  by  the  plaintiffj  should  immediately  return  it,  or  move  the 
conrt  for  a  fiuther  or  amended  bilí. 

It  ¡8  too  late  to  moye  for  a  Dew  trial  after  the  ezpiratíoii  of  four  dayí  írom  the  rendi- 
tion  of  judgment,  unleM  an  order  extending  the  time  has  been  procured.        J^  (2?  ^Üc,  (/h »  f^9  f* 

The  facts  are  stated  in  the  opinión  of  the  conrt. 

By  ihe  Caurtj  Beknetp,  J.  The  defendant  applied  to  the 
plaintiff  for  a  bilí  of  particnlars  of  his  demand.  This  was  made 
ont  bj  the  plaintiflpB  attomey,  and  served  npon  the  attomej  for 
the  defendant,  bnt  it  was  not  verífied  bj  the  plaintiff  as  required 
bj  statate.  The  canse  was  referred,  and  npcm  the  hearíng  be- 
fore  the  referee,  the  defendant  objected  to  anj  eyidence  being 
griven  by  the  plaintiff  to  prove  the  items  specified  in  the  bul  of 
particnlars,  for  the  reason  that  the  same  was  not  verífied  by  the 
oath  of  the  plaintiff.  The  referee  snstained  the  objectíon,  and 
üonsnited  the  plaintiff.  The  conrt,  on  motion,  set  aside  the  re- 
port  of  the  referee,  and  ordered  the  <»iiBe  to  be  reinstated  on  the 
calendar. 


/: 
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I        ■  -  I  I  

The  report  of  the  referee  was  properly  set  aside.  lí  the  de- 
fendant  was  not  satisfied  with  the  bilí  of  particalars,  because  ít 
was  defective,  either  in  form  or  substance,  or  because  it  was  not 
verified  by  the  plaintifT,  he  should  have  immediatelj  retomed 
it,  or  moved  the  court  for  a  further  or  amended  bilí,  Having 
kept  it  in  his  hands  nntil  the  momentof  the  trial,  it  was  too  late 
to  object  on  the  gronnd  that  it  was  not  yerified. 

The  cause  was  again  tried,  and  jadgment  rendered  in  favor  of 
the  plaintiff  on  the  20th  day  of  Januaiy,  1851.  No  order  ex- 
tending  the  time  for  the  parpóse  of  moving  for  a  new  trial  was 
made;  but  on  the  19th  daj  of  February,  one  month  after  the 
jadgment  was  rendered,  the  defendant  moved  the  court  for  a 
new  trial.  The  motion  was  made  at  too  late  a  day,  and  the 
court  decided  correctly  in  denying  it.  By  our  statute  a  motion 
for  a  new  trial  must  be  made  within  foar  days  after  judgment. 
{Seo.  252  qf  Practice  Act  of  1850.)  The  judgment  must  be 
affirmed. 

Ordered  accordingly. 


In  the  Matter  of  Holdfokth,  on  Rabeas  Cobpus. 

^  'Í*¿^*^  *>£''  \  •    ^^^  *"*^  *°  recover  money  received  by  a  pereon  as  agent,  he  cannot  be  arrested  with- 

/      .  "   out  showíng  some  fraudulent  conduct  on  his  part,  or  adernand  on  him  by  the  prin- 

'       *  cipal,  and  a  refusal  by  him  to  pay.    An  arrest  in  such  case  is  prohibited  by  section 

15.  Art.  1,  of  the  constitution. 

jff.  N.  Morriaon^  for  the  petitioner. 

JoTin  Chetwood^  contra. 

By  the  Court^  Bennett,  J.  Holdforth  was  arrested  in  a  civil 
action  at  the  suit  of  one  Cumlorey,  upon  an  order  founded  on  an 
affidavit,  of  which  the  following  is  a  copy  : — 
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In  the  matter  oí  Holdfoitb,  on  Habeat  Carpía. 


"  TüOKLKB  OüMLOBBT  V8.  ChABLES  G.  HoLDFOETH. 

"  City  and  Conntj  of  San  Francisco,  as  :  Robert  S.  Watson 
"  being  sworn,  says,  that  be  is  the  agent  and  attorney  in  fact  of 
"  the  above  named  plaintift^— That  the  above  named  defendant, 
"  in  the  month  of  April,  1860,  sailed  from  the  port  of  Hong 
"  Eong,  in  the  empire  of  China,  in  the  ship  KeUo^  bonnd  for 
^^  the  port  of  San  Francisco,  haying  in  his  charge  as  the  agent 
"  and  factor  of  the  plaintiff,  a  large  amonnt  of  valuable  mer- 
"  chandise  belonging  to  the  plaintiff,  and  by  him  placed  in  charge 
"  of  the  defendant  for  the  parpóse  of  sale  in  the  market  of  San 
"  Francisco — ^That  on  or  about  the  first  of  Jnne,  1860,  the  said 
^^  ship  bringing  with  it  the  said  defendant  and  the  said  merchan- 
"  dise  of  the  plaintiff,  arrived  in  the  portof  San  Francisco — ^That 
"  shortly  after  his  arrival  the  said  defendant  sold  and  disposed  of 
"  the  said  merchandise  of  the  plaintiff,  received  from  the  varions 
"  purchasers  thereof  large  sums  of  money,  being  the  price  paid 
"  by  them  therefor — ^That  the  said  defendant  has  not  paid  over 
'*  the  said  money  so  received  by  him  as  the  agent  of  the  plain- 
^^  tiff  to  the  said  plaintiff,  but  retains  the  same  to  the  great 
**  wrong  and  injury  of  the  plaintiff. 

"  Sworn,"  &c. 

The  applicant  claims  that  he  is  entitled  to  be  discharged  from 
arrest,  on  the  ground  that  the  affidavit  sets  forth  no  state  of 
facts  wliich  would  authorise  an  order  of  arrest.  The  aflSdavit 
8ÍOW8  only  the  fact,  that  Holdforth,  the  agent  of  the  plaintiff, 
had  received  money  in  the  capacity  of  agent,  and  had  not  paid 
it  over.  No  circurastances  are  disclosed  from  which  the  infer- 
ence  can  be  drawn,  that  the  defendant  was  guilty  of  any  fraud 
either  in  procnring  the  merchandise,  or  in  detaining  the  money 
received  on  the  sale.  It  is  not  even  alleged  that  a  demand  had 
been  made,  or  that  the  defendant  had  refused  to  pay.  The  ques- 
tion,  then,  is,  whether,  in  a  suit  to  recover  money  received  by  a 
person  as  an  agent,  he  can  be  arrested  without  any  fraud  iilent 
conduct  on  his  part,  without  any  demand  on  him  by  the  princi- 
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nexion  with  tbat  which  immediatelj  precedes  it,  and  with  tiíat 
wbich  follows.    In  the  paragraph  preceding  the  one  qnoted^ 
the  foUowing  language  is  used  :  ^^  It  seema  that  bj  tbe  common 
^'  law,  tbe  plajing  at  carde,  dice,  &c.,  wh^n practised  innacenily 
" and  08  a recreation,  the  hetter  to  fita person  for  husiness,  is 
"  not  at  all  unlawful,  ñor  punisbable  as  any  offense  wbatsoever." 
And  in  a  succeeding  paragrapb  it  is  said :  ^^  Also  all  cammoj^ 
^^  gaminff'hatises  are  naisances  in  tbe  eye  of  tbe  law,  not  onljr 
^^  because  tbej  are  great  temptations  to  idleness,  bnt  also  be* 
"  cause  tbey  are  apt  to  draw  togetber  great  nnmbers  of  disor- 
"  derly  persons,  wbicb  cannot  but  be  rery  inconvenient  to  tbe 
'^  neigbborbood.^    And  it  is  laid  down  by  Blackstone,  tbat 
gaming-bouses  are  public  nuisances,  and  may,  npon  indictment, 
be  suppressed  and  fined.  (4  JBlackstone^s  Comm,  168 ;  seealso  to 
same  effect,  Hex  v.  Rogier^  2  D.  d:  H.  431 ;  1  JS.  <&  (7. 117  ; 
Hex  V.  TayloTy  3  id.  502.) 

In  PetevBdorff^a  Abridgmtnt^  {poL  10,  p.  228,)  tbe  principie 
is  tbus  stated :  ^^  By  tbe  common  law,  tbe  playing  at  cards, 
"  dice,  &c.,  wben  practised  innocently  and  as  a  recreation, 
"  tbe  better  to  fit  a  person  for  bnsiness,  is  not  nnlawfnl,  bnt 
"  wben  tbe  playing  is,  from  the  magnitude  of  tbe  stake,  exces- 
"  sive,  and  sucb  as  is  now  nnderstood  by  tbe  term  gaming,  it  is 
''  considered  by  tbe  law  as  an  oflFense,  being  in  its  conseqnences 
"miscbievons  to  society."  Olipbant,  in  bis  work  on  Horse 
Eaces  and  Gaming,  (/?.  209 ;  48íA  vól,  of  Law  Lihrary^  sets 
forth  tbe  same  doctrine  somewbat  more  at  large,  and  the  case 
tbere  cited,  in  wbicb  Cb.  J.  Hale  permitted  tbe  defendant,  in  an 
action  for  the  recovery  of  a  gambling  debt,  to  imparl  from  time 
to  time,  witbout  pntting  bim  to  tbe  necessity  of  pleading  bis  de- 
feuse,  shows  tbat,  in  bis  estimation,  tbe  action  was,  at  least,  an 
inequitable  one,  and  sucb  as  a  court  of  equity  would  enjoin. 
Judge  Story,  (1  JEq.  Juris.  sec.  303,)  says,  "  In  regard  to  gam- 
"  ing  contracts,  it  would  follow,  tbat  courts  of  equity  ougbt  not 
"  to  interfere  in  tbeir  favor,  but  ougbt  to  afford  aid  to  suppress 
"  thera ;  since  tbey  are  not  only  probibited  by  statute,  but  may 
"  justly  be  pronounced  to  be  imraoral,  as  tbe  practico  tends  to 
'^  idleness,  dissipation,  and  tbe  ruin  of  families.    "No  one  has 


-— -^ 


SAN  FRANCISCX),  JUNE,  1851.  443 

Bryant  9.  Mead. 

*'  doubted,  that  under  such  circumstances,  a  bilí  in  equity  might 
**  be  maintained  to  have  any  gatning  security  delivered  up  and 
"  cancelled."  A  court  therefore  should  not  aid  in  enforcing 
gaming  contracta  further  than  is  absolutely  required  by  tbe 
Btrict  letter  of  settled  and  nnquestlonable  law.  In  Petersdorff 
and  Oliphant^  aboye  cited,  a  distinction  is  made  betw^een  games 
wbicb  are  lawful,  and  games  whicb  are  nnlawful.  That  such  a 
distinction  existed  at  common  law,  can  scarcely  be  doubted. 
The  earliest  English  statutes  speak  of  unlawfvl  games^  meaning, 
of  conrse,  those  which  were  unlawfal  at  common  law.  The  dis- 
tinction is  between  such,  on  the  one  hand,«a8  are  innocent  and 
recreative  in  their  design  and  effect,  and  such,  on  the  other  hand, 
as  are  pursued  as  a  business  and  from  motives  of  gain ;  and  this 
distinction  is  said  to  be  indicated  by  the  amount  at  stake,  or  by 
tbe  nature  of  the  game.  The  former  is  the  ground  on  which  it 
is  rested  by  Petersdorff,  while  Oliphant  snstains  it  on  both 
gromíds.  In  the  latter  work,  a  list  of  each  kind  is  given,  not  as 
exhansting  the  respective  classes,  bnt  as  presenting  specimens 
indicative  of  the  distinction.  *'  Pharaoh  "  {Faro)  is  put  down 
as  an  unlawfvl  game. 

In  Burling  v.  Frost^  (1  Esp.  235,)  Lord  Kenyon  decided, 
that  £3  lOs.,  won  at  "  AU  Fours^^  {Oíd  Sledge^  or  Seven  up^) 
míght  be  recovered,  declaring,  however,  at  the  same  time,  that 
"  he  had  never  known  such  an  action  brought  before." 

In  Bobinson  v.  Bland^  (2  Burr^  1077.)  it  was  decided,  that 
money  won  in  France  was  not  recoverable  in  England,  and  that 
a  bilí  íbr  the  amount  drawn  payable  in  England,  would  not 
support  an  action. 

As  has  already  been  remarked,  there  is  no  direct  authority 
in  support  of  the  action ;  and  no  action  shoidd  be  permitted  to 
be  brought  to  recover  a  gaming  debt,  unless  it  falls  precisely 
within  the  line  of  adjudicated  cases.  And  it  appears  to  me 
that  the  action  cannot  be  sustained  even  by  the  langiiage  of  any 
of  the  writers  above  cited.  From  these  authors  I  should  draw 
the  conclusiOA,  First,  that  four  thoiisand  dollars,  if  won  under 
any  circumstances,  at  what  is  called,  I  believe,  a  round  game^ 
and  in  a  private  room,  could  not  be  recovered,  because  the 
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the  case  is  presented  to  ns  npon  afiMavitS)  as  in  this  instance, 
we  must  be  satisfied  that  some  real  injustice  has  been  done  to 
the  appellants. 
.   I  thiak  the  jodgment  should  be  affirmed. 


MiDDLETOK  et  al.  vs.  Baixingall  et  al. 

Whera  the  defendants  itijmlated  to  sell  to  the  plaintiffi  ceitaín  merchandisey 
"  shipped^'  from  Batavia,  in  the  island  of  Java,  for  the  port  of  San  Francisco,  and 
the  parties  agreed  that  the  contract  ahould  he  eonaideTed  as  hinding  until  the  amTal 
of  the  ahip;  Heldj  that  the  ful£lment  of  it  on  either  side  depended  on  the  coo- 
tingencj  of  the  ship's  arríval,  and  that  an  action  could  not  he  maintained  hy  the 
vendee  of  the  goods,  it  appearing  that  the  ship  had  never  arríved  at  her  port  of 
destinatioD. 

The  íair  constroction  of  such  a  contract  is  that,  o»  the  arrival  tf  tkt  tkip  fontaiaiag 
the  goods,  the  defendants  shoiüd  deliver  them,  and  the  plaintiA  should  paj  the 
contract  pnce ;  and  the  arrival  of  the  goods  in  such  case,  is  a  condition  precedent, 
which  must  he  shown  to  have  taken  place  hefore  either  party  can  hring  suit. 

Appeat.  from  the  superior  court  of  the  city  of  San  Franciseo. 
The  facts  are  stated  in  the  opinión  of  the  court.  The  jndgment 
of  the  court  below  was  rendered  in  favor  of  the  defendants. 

Aleooander  CampbeU^  for  the  plaintiffi. 

,  for  the  defendants. 

£y  t/ie  Court^  Bennett,  J.  I  shall  not  consider  whether  the 
power  of  attorney  from  the  defendants  to  Bell,  authorized  Ú» 
x^ontract  upon  which  this  suit  is  founded,  inasmuch  as  I  think 
the  action  cannOt  be  sustained  on  the  contract  itself.  The  de- 
fendants stipulate  to  sell  to  the  plainti&  certain  merchandise 
shipped  fi-om  Batavia,  in  the  island  of  Java,  for  the  port  of  San 
Francisco,  and  both  parties  agree  that  the  contract  shall  be  coa- 
sidered  as  binding  untíl  the  arrival  of  the  ehip.  The  ship  has 
never  arrived. 

The  sale  was  not  an  absoluto  and  unconditional  sale  <^  the 
propertj.    Even  had  the  goods  been  shipped,  the  title  to  them 
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did  not  pa88  to  the  plainti£&.  The  contract  was  executory,  and 
the  fulfilment  of  it  on  either  side  depended  on  the  contingency 
of  the  Bhip's  arrival.  The  action  is  broiight  to  recover  damages 
for  the  non-deliveiy  of  the  goodB,  and  not  for  a  breach  of  a 
warranty,  ñor  for  fraudulent  representations,  ñor  for  bad  faith 
in  preventing  the  arrival  of  the  goods.  Besides,  I  do  not  think 
that  the  word  ^'  shipped''  in  the  contract  can,  in  the  connection 
in  which  it  Í8  fonnd,  be  construed  as  amounting  to  a  warranty 
that  the  goods  had  been  shipped.  It  is  rather  nsed  to  describe 
and  ascertain  the  propertj,  which  was  the  snbject  matter  of  the 
contract.  I  think  that  the  fair  constrnction  to  be  put  upon  the 
contract  is,  that  on  the  arrival  of  the  ship  containing  the  goods, 
the  defendants  shonld  deliver  them,  and  the  plaintiñs  shonld 
pay  the  contract  price.  And  the  anthorities  hold  that  the 
arrival  of  the  goods,  in  such  case,  is  a  condition  precedent, 
which  must  be  shown  to  have  taken  place  before  either  partj 
can  bring  suit.  {RvsseU  v.  NicóU^  8  Wend.  112;  BoydY. 
Skiffin,  2  (hmp.  326 ;  Chitty  on  Con^  4M^  445  ;  Story  on  Sales, 
seo.  249.) 
The  jndgment,  therefore,  shonld  be  affirmed. 

Ordered  accordingly. 


In  the  Matter  of  the  Wesleyan  CSolleoe. 

On  an  application  for  the  incorporation  of  a  CoUege,  a  cash  subscription  of  $27|500, 
with  the  subsciiption  list  annexed  to  the  petítion,  and  accoropanied  by  affidavits, 
showin^  that  the  subecríbers  are  seveíally  worth  the  respective  sums  6et  oj^weile 
their  ñames,  is  a  sufficient  compliance  with  the  Act  of  April  20th,  1850,  to  authorize 
this  court  to  grant  a  charter  of  incoiporation. 

Mr.  MerriU,  for  the  application. 

By  the  GoteH,  Bennett,  «T.  The  petítion  sets  forth  that  the 
applicants  have  procnred  a  cash  enbscription  of  Twentj-seven 
Thousand  «id  Five  Hnndred  DoUars,  as  the  endowment  for  their 
institation.    The  snbscription  list  is  annexed  to  the  petition, 
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and  affidavits  are  presented  Bhowing  that  the  Babecríbers  are 
severally  worth  the  respective  Bnms  set  oppoaite  to  their  ñames. 
This  we  deem  a  compliance  with  the  Btatute  of  April  SOth, 
1850,  and  an  order  will  therefore  be  entered,  declaring  the  tma- 
tees  named  in  the  petitíon  daly  incorporated  nnder  the  ñame 
and  stjle  of  ^'The  President  and  Board  of  Trastees  of  tbe 
California  Wesleyan  Oollege,"  with  all  the  powers,  rights  and 
franchises  conferred  bj  that  Act. 


YOÜKG  V8.  PSASSON  et  ol. 

Where  a  complaint  filed  to  compel  a  partnenhip  account,  contained  auíficieot  to  cali 
upon  the  defendants  for  an  account  aa  to  a  particular  branch  of  their  business,  bat 
was,  in*other  respecta,  inartificially  drawn  and  insufficient,  and  a  demurrerwaa 
put  in  to  the  whole  complaint  ¡  Htld^  that  the  demurrer  must  be  ovemiled. 

The  law  of  Louisiana  requires  a  partnership  contract  to  be  in  writing — the  law  of 
California  does  not  require  it  to  be  in  writing ;  Held^  that  a  verbal  partnenhip 
agreement  entered  into  in  Louisiana,  but  which  wat  to  be  ezecated  in  California, 
was  valid. 

Apfeal  ñ'om  the  district  court  of  the  sixth  judicial  district 
The  demurrer  which  was  put  in  to  the  complaint  having  been 
Bustained  by  the  district  court,  an  appeal  was  taken  to  this 
court.  The  nature  of  the  complaint  and  demurrer  will  be  found 
in  the  opinión  of  the  court. 

By  the  Court^  Bennett,  J.  The  complaint  in  this  cause  was 
filed  for  the  purpose  of  compelling  a  partnership  account.  It 
sets  forth  numerous  reasons  and  inducements  to  show  how  the 
plaintiff  was  led  to  embark  in  the  proposed  operations  of  the 
defendants,  all  which  should  have  been  stricken  out  by  the  court 
below  as  surplusage.  It  then  alleges  '^  that  the  copartnership 
"  was  formed,  as  will  be  fully  proven  on  the  trial,"  but  does  not 
State  for  how  long  a  time  it  was  to  continué,  or  in  what  propor- 
tions  tho  parties  were  to  bear  the  losses  or  receive  the  profits  of 
the  concern.    It  says  that  ^^  it  was  settled  at  what  time  he  (tbe 
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"  plaintiff)  Bhould  join  the  defendants  in*  California,^'  bat  does 
not  allego  that  he  joined  them  within  that  time,  orgive  anj  rea- 
son  for  not  doing  eo.  The  nearest  approach  to  this  is  the  alle- 
gation  that  on  the  llth  daj  of  May,  1850,  as  soon  as  his  busi- 
ness  in  New  Orleans  could  be  closed,  he  embarked  to  join  his 
partners  in  California,  and  arrived  here  on  the  6th  day  of  July. 
On  his  arrival  he  was  informed  by  his  associates  that  he  was  no 
longer  considered  as  a  partner,  and  the  complaint  charges  that 
he  ^^  then  demanded  a  settlement  of  the  whole  partnership 
"  transactions,  according  to  the  original  agreement  of  partner- 
^^  ship,"  bnt  does  not  give  the  slightest  intimation  as  to  what 
that  original  agreement  was.  It  then  charges  that  the  defen- 
dants have  been  purchasing  and  trading  in  land,  and  that  they 
have  realised  fpom  their  business  a  large  sum  of  money,  which 
shonld  be  considered  as  partnership  property,  and  that  such  land 
was  pnrchased  on  partnership  acconnt,  withont  alleging  that  it 
was  pnrchased  with  partnership  funds.  It  further  charges  that 
the  plaintiff  fumished  five  hundred  doUars  in  cash,  besides  tools 
and  machinery  and  goods,  before  his  associates  left  New  Or- 
leans,  for  the  parpóse  of  starting  the  partnership  business^  and 
that  such  property  has  been  sold  by  the  defendants,  and  that 
the  proceeds  thereof,  together  with  the  money  advanced  by  the 
plaintiff,  have  remained  in  the  hands  of  the  defendants,  they  re- 
fusing  to  acconnt  therefor.  A  demurrer  was  pnt  in  to  the  whole 
complaint. 

The  complaint  is  very  inartificially  drawn,  bnt  I  think  it 
contains  sufficient  substance  to  cali  upou  the  defendants  to  ac- 
connt for  the  advances  made  by  the  plaintiff  in  money  and 
goods  and  machinery.  That  is  enough  to  snstain  the  complaint 
against  the  demnrrer.  The  demnrrer  goes  to  the  whole  com- 
plaint, and  if  any  real  canse  of  action  is  set  forth  therein,  it  is 
in  snbstance  snfficient.  Whether  the  complaint  is  sufScient  to 
cali  upon  the  defendants  to  acconnt  for  the  land  which  they 
hold,  or  the  profits  which  they  have  made  out  of  land  operations, 
it  is  not  necessary  now  to  determine.  One  of  the  gronnds  of  de- 
mnrrer is,  that  it  is  not  aUeged  in  the  complaint  that  the  real  es- 
táte was  pnrchased  with  partnership  funds  for  partnership  pur- 
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poses.  If  this  objectíon  covered  the  whole  complaint^  it  \ronId 
be  necessarj  lo  consider  it.  Bat  as  it  goes  to  a  part  onljr,  i¿  ia 
not. 

The  other  ground  of  denmrrer  covera  the  whole  case,  bnt  the 
position  assumed  therein  is  not  tenable.  Whaterer  the  law  af 
Louisiana  maj  be,  the  law  of  California  does  not  require  that  a 
partnership  agreement  should  be  in  writing.  The  partnersbíp 
bnsiness  was  to  be  prosecnted  here,  and  the  contract  mnst  be 
governed  by  the  laws  of  this  state.  It  is  no  objectíon,  there- 
fore,  that  the  contract  was  not  in  writing. 

The  demarrer  is  overruled,  and  the  cause  remanded  for  trial, 
or  for  such  other  disposition  as  the  district  conrt  shall  see  fit  to 
make  of  it. 


Ordered  accordingly. 


De  Bkiab  ve.  Mintubn . 

Where  no  definite  períod  of  employment  ís  ftgi«ed  npcm  betwten  a  master  and  ser- 
vant,  the  ina«ter  has  a  right  to  diacharge  the  eervant  at  any  time,  and  to  eject  him 
by  forcé  from  his  house  in  case  the  servant  refuses  to  leave,  afler  having  reoeived 
notice  to  that  effect.  But  in  such  case,  no  more  forcé  should  be  used  than  is  neces- 
sary  to  accompHsh  the  object. 

Where  the  servant  sued  the  master  in  such  a  case,  and  the  jury  gave  a  verdict  m  ft- 
vor  of  the  plaintiff  for  $600  ¡  Held,  that  no  more  than  nominal  damagee  should 
haye  been  given,  even  ií  the  action  could  be  sustained  at  all,  and  a  new  trial  was 
accordingly  granted. 

Appeal  from  the  district  conrt  of  the  third  judicial  district, 
where  j  adgment  was  rendered  in  favor  of  the  plaintiff.  The  iacts 
will  be  found  in  the  opinión  of  the  court. 


Alexander  Welle^  for  the  plaintiff. 
Mr.  Tingley^  for  the  defendant. 
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By  the  Caurt^  Bennett,  J.  The  defendant  was  an  innkeep- 
er.  He  employed  tbe  plaintiff  as  a  barkeeper,  and  was  to  give 
him  three  hundred  dollars  per  month  for  bis  services,  and  allow 
him  the  privilege  of  occupying  a  room  so  long  as  he  remaíned 
in  tbe  plaintiff's  employ.  Tbe  plaintiff  was  not  hired  for  any 
definite  period,  and  he  was  discbarged  bj  the  defendant.  After 
snch  discharge,  the  defendant  notifíed  the  plaintiff  to  leave  the 
room  which  he  occupied,  at  the  end  of  the  month.  The  plain- 
tiff did  not  comply  with  the  notice,  and  the  defendant  put  him 
out  of  the  honse  by  forcé ;  and  tbis  action  is  brought  to  recover 
damages  for  being  tbus  ejected.  The  jury  rendered  a  verdict 
in  favor  of  the  plaintiff  for  six  hundred  dollars. 

We  do  not  see  how  any  action  can  be  maintained  upon  the 
íacts  presented.  The  plaintiff  had  no  right  to  remain  in  the  de- 
fendant's  house  after  being  notified  to  leave,  and  the  defendant 
had  a  right  to  eject  him.  It  does  not  appear  that  any  more  forcé 
was  iised  than  was  necessary,  or  that  tbe  facts  would  warrant 
any  thing  more  than  nominal  damages,  even  if  an  action  could 
be  fiostained  at  all.    We  think  a  new  trial  should  be  granted. 

Ordered  accordingly. 


Bat  v8.  Thb  Babk  Henby  Habbece. 

The  caae  of  the  Sea  Wiick^  (afUt^p,  162,)  affinned. 

By  the  Cowrt^  Bennett,  J.  The  Eenry  Harbeck  was  not  a 
vessel  used  in  navigating  the  waters  of  this  state,  within  the 
meaning  of  the  act  known  as  the  Boat  and  Vessel  Act.  The 
case  falls  directly  within  the  decisión  of  this  court  in  the  case  of 
the  Sea  Witch.  The  vessel  waa  used  in  navigating  the  high 
seas,  and  not  the  waters  of  this  state,  any  ferther  than  by  en- 
tering  the  harbor  of  San  Francisco  from  the  ocean.    It  was  held 
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amount  is  00  large  as  to  be  excessive ;  Second,  that  the  íact  of 
its  beÍDg  won  at  a  hank  game^  such  as  Faro^  makes  its  recoverj 
unlawfttl ;  and,  Third,  tbat  its  being  won  at  a  common  gaming- 
honse,  bj  tbe  owner  and  keeper  tbereof,  would  alone  bar  the 
recoverj ;  for  it  would  be  strange,  tfaat  the  law  should  pnnish 
the  prosecution  of  a  particular  business  in  a  certain  ^waj,  crimi- 
naliter^  and  should,  at  the  same  time,  lend  its  aid  to  enforce  con- 
tracts  civütter^  which  should  be  made  for  the  furtherance  and 
prosecution  of  such  business. 

Bnt  tbe  counsel  for  the  plaintiff  cites  the  statutes  of  Califor- 
nia, which  permit  the  keeping  of  a  gaming-house,  after  a  license 
granted  for  that  purpose.  It  is  a  sufficient  answer  to  this,  to 
say,  that  it  does  not  appear  that  the  plaintiff  had  taken  out  such 
license.  But  even  if  he  had,  it  would  not  have  inflnenced  my 
opinión^  for  such  license  ahould  not  be  coustrued  as  conferring 
a  right  to  sue  for  a  gaming  debt,  but  as  Sk  protecéion  Bolelj 
against  a  criminal  action. 

For  the  above  reasons,  if  tbere  were  no  other,  I  thínk  the 
judgment  should  be  affirined ;  but  there  is  a  broader  ground 
upon  which  the  case  should  stand.  Wagers,  which  tend  to 
excite  a  breach  of  the  peace,  or  are  contra  tonos  moreSj  or  wbich 
are  against  the  principies  of  sound  policj,  are  illegal ;  and  no 
contract  arising  out  of  anj  such  illegal  transaction,  can  be  en- 
forced.  These  are  principies  of  the  common  law  which  has 
been  adopted  in  tbis  state ;  and  whatever  may  have  been  the 
application  of  tbese  principies  in  particular  cases  in  England,  I 
entertain  no  doubt,  either  of  tbis  case  falling  within  their  oper- 
ation,  or  of  the  proprietj  of  applying  tbem  in  this  and  all  simi- 
lar instances. 

Judgment  aflirmed. 
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Surra  vs.  Ths  FAomo  Maq.  SrEAusHir  Co. 

Wbere  the  record  of  a  court  of  First  Instance,  retumed  on  appeal,  is  imperfect,  the 
coart  will,  under  the  statute  of  Feb.  28th,  1850,  receive  affidavits  and  couDter  affi- 
davits,  for  the  purpose  of  ascertaining  whether  injuatice  has  been  done  by  the 
court  of  First  Inatance ;  but,  when  the  case  is  presented  upon  affidavits,  the  cooxt 
wili  not  reverse  a  judgment,  unless  it  is  satisfied  that  some  real  injustice  apon  the 
xnerits  has  been  done  to  the  appellant. 

Appsal  from  tbe  court  of  First  Instance  of  the  dietrict  of  San 
Francisco.  The  record  retumed  in  this  case  was  verj  imperfect, 
and  the  defects  were  attempted  to  be  supplied  by  aflSdavits. 
The  affidavits  on  one  sido  were  directly  contradictory  to  those 
presented  ou  the  other  side,  and  it  did  not  appear  from  the  affi- 
davits of  the  appellants,  that  injustice  had  been  done  to  them 
on  the  merits. 

AUen  T.  Wilson^  for  plaintiff. 

SaU  McAUister^  for  defendfpts. 

By  the  Courty  Bennett,  J.  lío  error  appears  on  the  record 
in  this  case,  for  which  the  judgment  onght  to  be  reversed.  This 
cause  being  an  appeal  from  a  judgment  of  the  court  of  First 
Instance,  we  should  feel  authorized,  under  the  statute  of  Feb. 
28th,  1850,  to  reverse  it,  if  it  had  been  shown  clearly  by  the 
affidavits  that  injustice  had  been  done  upon  the  merits.  The 
court  during  the  progress  of  the  trial  discharged  some  of  the 
jury,  and  continued  the  trial  before  the  cthera.  The  record 
does  not  show  that  any  objection  was  made  by  the  defendants  to 
this  proceeding,  but  the  defendants  now  come  in,  and  say,  by 
affidavits,  that  an  objection  was  made,  and  ask  that  the  judg- 
ment may  be  reversed  for  that  reason.  But  they  do  not  show 
that  the  facts  of  the  case  made  out  by  the  evidence  do  not  fully 
warrant  the  verdict  of  the  jury  and  the  judgment  of  the  court. 
Before  we  should  feel  called  upon  to  reverse  a  judgment,  when 
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height  with  a  new  wharf  which  the  plaintiff  was  building  nezt 

adjoining  on  the  north.    The  defendant  McCarthy,  being  the 

Street  commissioner  of  the  citj  of  San  Francisco,  and  the  other 

defendant  by  his  orders,  compelled  the  plaintiff  to  desist  by  forcé, 

bat  used  no  more  forcé  than  was  necessary  to  effect  that  object 

The  plaintiff  owned  the  land  adjoining  the  wharf  on  the  north, 

and  one  qnestion  made  at  the  trial  was  whether  the  spot,  at 

which  he  was  at  work,  was  on  his  own  land  or  on  that  portion 

of  the  wharf  which  was  in  the  street.    We  mnst  presume  the 

latter  nnder  the  verdict  of  the  jury.    The  plaintiff  then  was 

removing  planks  and  cutting  off  the  piles  of  a  public  wharf  at 

the  foot  of  one  of  the  publíc  streets.    I  think  the  street  com- 

missioner  had  the  right  to  use  the  necessary  forcé  to  prevent 

any  injury  to  the  wharf,  which  was,  in  truth,  but  a  continuation 

of  the  street    The  wharf  had  been  built  of  a  certain  height, 

and  it  was  not  for  the  plaintiff  to  say  whether  it  was  too  high 

or  too  low.    If  he  wished  the  grade  altered  he  should  have  ap- 

plied  to  the  proper  authorities.    It  will  not  do,  to  permit  every 

individual  to  determine  for  himself,  whether  the  grade  of  a 

street  or  a  wharf  is  too  high  or  too  low,  and,  if  he  be  dissatis* 

fiad  with  it,  to  set  about  altering  it.    This  case  differs  from  the 

case  of  the  City  of  San  Francisco  v.  Clark^  {ante^p,  386.)    In 

the  latter,  the  defendant  was  doing  the  only  thing  by  which  a 

street  could  be  made  susceptible  of  use,  which  was  before  im- 

passable.    Ilere,  the  plaintiff  was  doiug  an  act  that  rendered  a 

street  impassable,  which  the  public  was  daily  using. 

I  think,  therefore,  that  the  portion  of  the  charge  of  the  court 
by  which  the  jury  were  instructed,  that,  if  the  wharf  in  con- 
troversy  was  a  continuation  of  Broadway  street,  it  was  the  duty 
of  the  street  commissioner  to  protect  it  from  injury,  was  well 
enough.  That  portion  of  the  charge  instructing  the  jury  that, 
if  the  city  had  an  intereat  in  the  wh^irf^  it  was  the  duty  of  the 
street  commissioner  to  protect  it  from  injury  is,  as  an  abstract 
proposition,  too  broad ;  but  so  far  as  it  has  any  appUcability  to 
the  facts  of  this  case,  could  not,  I  apprehend,  have  affected  the 
verdict  of  the  jury  one  way  or  the  other. 
The  facts  on  which  my  opinión  is  based  aro  briefly  these  : — 
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A  public  Btreet  in  daily  nse  as  such — ^the  plaintiff  actually  en- 
gaged  in  doing  an  act  which  entirely  deprived  the  public  of  the 
easement — ^the  defendant  McCarthy,  as  street  commissioner,  in- 
terfering  to  prevent  tlie  contiauance  of  tbe  plaintiff's  proceed- 
ings,  and  using  no  more  forcé  than  was  necessary  to  accomplish 
that  object.    I  think  the  judgment  should  be  afiirmed. 

Ordered  accordingly. 
Weber  'oa.  The  City  of  San  Francisco  et  al, 

Where  an  assessment  is  laid  upon  land  in  the  city  of  San  Francisco,  it  is  not  within 
the  province  of  a  coart  to  interfere  and  order  a  sale  of  the  land  by  a  decree  ren- 
dered  in  an  injunction  suit,  instituted  by  the  owner  of  the  land  for  the  purpose  of 
preventing  a  sale  under  an  ordinance  of  the  city. 

The  common  council  of  the  city  of  San  Francisco  has  no  aathority,  under  the  charter 
of  the  city,  to  impose  a  penalty  of  one  per  cent,  per  day  for  the  non-payment  of 
an  assessment. 

Where  an  assessment  was  laid  for  the  purpoee  of  improving  a  street,  thereby  benefit- 
ing  the  property  of  the  plaintiff  in  common  with  the  property  of  other  persona 
owning  lots  on  the  same  street,  and  the  improvement  was  completed  without  the 
plaintiff's  interposing  in  the  outset  to  prevent  it,  and  he  then  filed  an  injunction 
bilí,  to  stay  the  sale  of  bis  land  by  virtue  of  an  ordinance  of  the  city,  for  the  pur- 
pose of  avoiding  the  payment  of  his  portion  of  the  assessment :  hdd,  that  the 
injunction  ought  to  be  dissolved,  on  the  ground  that  he  who  asks  equity  must 
do  equity,  that  the  city  should  be  permitted  to  proceed  and  sell  the  plaintiff's  land 
for  the  purpose  of  satisfying  the  assessment,  leaving  him,  añer  the  sale,  to  the 
technical  rights  which  he  set  up,  by  reason,  as  he  claimed,  of  some  irregularities 
in  the  mode  of  making  the  assessment. 

It  seenM,  that  if  the  injunction  bilí  had  been  fíled  before  the  work  was  commenced, 
the  court  would  have  felt  bound  to  inquire  into  the  regularity  of  the  assessment. 

Appeal  from  the  superior  conrt  of  the  city  of  San  Francisco, 
where  judgment  was  rendered  in  favor  of  the  defendants.  The 
facts,  80  far  as  they  are  material  to  an  understanding  of  tbe 
grounds  npon  which  the  opinión  of  the  court  was  based,  are 
stated  in  the  opinión. 


Té 
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A,  Peachy^  for  the  plaintiff. 
TFm.  Smith^  for  the  defendants. 

By  the  Court^  Bennett,  J.  An  assessment  was  laid  on  pro- 
perty  in  the  city  of  San  Francisco,  owned  or  claiined  by  the 
plaintiff,  for  the  pnrpose  of  iniproving  a  street.  The  common 
council  of  the  city  passed  an  ordinance  directing  the  improve- 
ment  to  be  made ;  and,  after  ita  compleiiony  the  plaintiff  filed 
bis  complaint  in  the  superior  court,  claiming  that  the  assess- 
ment was,  for  nnmerous  causes,  nnanthorized  and  illegal.  An 
injunction  was  accordinglj  granted  to  prevent  the  sale  of  the 
plaintiff^s  land  by  the  defendants.  üpon  the  hearing  of  the 
cause,  the  superior  court  rendered  jndgment,  that  the  injunction 
should  be  dissolved,  and  that,  in  case  of  non-payment  of  the 
assessment  within  ten  days,  the  land  should  be  sold  under  the 
decree  of  the  court. 

The  judgment  of  the  court  is  in  part  correct,  and  in  part 
erroneouB.  I  do  not  understand,  where  an  assessment  is  laid 
upon  property,  that  it  is  necessary  or  proper  for  a  court  to  inter- 
fere,  by  a  decree  rendered  in  an  injunction  suit,  brought  by  the 
owner  of  the  land,  and  order  a  sale  of  the  premises.  The  in- 
junction being  removed,  the  city  should  be  left  to  make  the 
amount  of  the  assessment  in  the  ordinary  way.  The  judgment, 
therefore,  so  far  as  it  decrees  the  sale  of  the  land,  should  be  re- 
versed. 

The  common  council  had  no  authority  under  the  charter,  to 
impose  a  penalty  of  one  per  cent,  a  day  for  the  non-payment  of 
the  assessment.  This  exorbitant  imposition  ought  not,  in  any 
event  or  in  any  way,  to  be  collected.  That  part  of  the  judg- 
ment whích  relates  to  this  matter  should  be  affirmed. 

The  judgment,  in  other  respects,  should  be  afSrmed.  An 
assessment  was  laid  for  the  purpoee  of  improving  a  street,  and 
thereby  benefitting  the  property  of  the  plaintiff  in  common  with 
the  property  of  other  persons  owning  lots  on  the  same  street. 
The  work  has  been  completed  ;  and  after  the  plaintiff  has  de- 
rived  all  the  benefit  and  profit  therefrom,  and  after  the  con- 
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tractora  with  the  city  have  expended  their  labor  and  money  to 
improve  the  plaintiff's  Iota,  he  comes  into  court,  when  he  is  call- 
ed  npon  to  pay  his  proportion  of  the  expense,  and  asks,  in 
effect,  that  he  maj  be  exempted  from  the  general  burden  im- 
posed  for  the  common  benefit  of  himself  and  others,  on  the 
ground  that  there  are  some  irregularities  in  the  SQode  of  making 
the  assessmenta.  I  think,  that  shonld  not  be  permitted.  The 
plaintiff  asks  for  the  eqaitable  interposition  of  the  court  to  pre- 
vent  a  sale  of  his  land  by  the  defendants ;  but,  every  principie 
of  equity  and  justice  demands  that  the  plaintiíF  shonld  pay ; 
and  it  is  one  of  the  first  maxims  of  equity  jurisprudence,  that 
he  who  asks  equity  must  do  equity.  (1  Story  Eq,  Juris.  sec. 
64 ;  Francia^  Max,  1.)  Thus,  if  a  borro wer  of  money  upon 
usurious  interesty  seeks  to  have  the  aid  of  a  court  in  cancelling 
or.  procnring  the  instrument  to  be  delivered  up,  the  court  will 
not  interfere  in  his  favor  unless  upon  the  terms  that  he  will  pay 
the  lender,  what  is  really  and  honajide  due  to  him.  So,  on  the 
other  hand,  if  the  lender  seeks  to  assert  and  enforce  his  own 
claim  under  the  instrument,  the  borro  wer  may  show  the  in- 
validity  of  the  instrument,  and  have  a  decree  in  his  favor  and  a 
dismissal  of  the  bilí,  without  paying  the  lender  any  thing ;  for 
the  court  will  not  assist  a  man  in  effectuating  an  unequitable  or 
íllegal  purpose.  There  are  many  other  illustrations  of  the 
maxim.  As  if  a  second  incumbrancer  shonld  seek  relief  against 
a  prior  incumbrancer,  who  would  have  had  a  claim,  according 
to  the  English  law,  to  tack  a  subsequent  security,  the  relief 
would  not  be  granted  without  the  payment  of  both  securities. 
So,  where  a  husband  seeks  to  recover  his  wife^s  property,  and 
he  has  made  no  settlement  upon  her,  he  shall  not  have  it  without 
making  a  suitable  settlement.  So,  where  an  heir  seeks  posses* 
sion  of  deeds  in  the  possession  of  a  jointress,  he  shall  not  have 
relief,  unless  upon  the  terms  of  confirming  her  jointure.  So, 
where  a  party  seeks  the  benefit  of  a  purchase  made  for  him  in 
the  ñame  of  a  trastee,  who  has  paid  the  purchase  money,  but  to 
whora  he  is  indebted  for  other  advances ;  he  will  not  be  re- 
lieved,  but  upon  payment  of  all  the  money  due  to  the  trastee. 
{Story  as  ahorne  cited.)  I  think  the  maxim  that  he  who  asks 
VoL.  L  30 
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equitj  Bhould  do  eqaity,  the  application  of  whicb,  in  a  few  in- 
Btances,  has  been  noticed,  ought  to  be  decisivo  against  the  plain- 
tiff's  right  to  an  injnnction  in  this  case.  He  asks  the  interpo- 
sition  of  the  conrt  to  stay  the  defendants  from  selling  his  land 
for  the  purpose  of  pajing  an  assessment,  which  in  jnstice  he 
ought  to  pay.  The  conrt  below,  by  its  jndgment,  held,  in  effect, 
that,  as  there  was  no  equity  on  the  side  of  the  plaintiff,  it  wonid 
not  interfere  to  prevent  a  sale,  bnt  would  leave  him  to  bis  stríct 
legal  rights,  if  he  has  any,  after  the  sale  of  the  premises  on 
which  the  assessment  was  laid.  I  think  that  the  decisión  of  the 
court  is  correct  in  this  respect,  and  that  the  defendants,  or  the 
proper  oflScer  of  the  city,  shonld  proceed  to  sell  the  land  for  the 
payment  of  the  assessment^  and  that  alone.  Had  the  plaintiff 
instituted  his  proceedings  before  the  work  was  commenced,  and 
enjoined  the  city  from  making  the  improvement,  I  shonld  barre 
felt  it  necessary  to  inqnire  into  the  validity  of  the  ordinance,  by 
yirtue  of  which  the  assessment  was  made  and  sale  ordered,  and 
into  the  powers  of  the  common  conncil,  nnder  the  charter,  to 
make  the  assessment  in  the  way  they  did  make  it  As  the  case 
now  comes  np,  I  do  not  deem  this  inquiry  necessary. 

So  mnch  of  the  judgment  of  the  superior  conrt  as  decrees  a 
sale  of  the  premises  should  be  reyei*Bed,  and  so  mnch  of  it  as 
enjoins  the  defendants  from  collecting  the  one  per  cent,  a  day, 
together  with  that  portion  of  the  decree  which  dissolves  the  in- 
jnnction in  other  respects,  should  be  affirmed.  The  matter  will 
thus  stand,  except  as  to  the  collection  of  the  one  per  cent,  a  day, 
the  same  as  if  no  proceedings  had  been  instituted,  and  the  par- 
ties  will  be  left  to  their  strict  legal  rights  after  a  sale  of  the  pre- 
misas, by  the  proper  authorities,  and  in  the  mode  prescribed  by 
law. 

Ordered  accordingly. 

Hastinos,  Ch.  J.  The  record  having  been  destroyed  in  the 
late  fires,  I  have  prepared  no  opinión  in  this  case,  and  cannot 
now  concur  or  dissent.  (a) 

(a)  In  three  other  cases  decided  at  this  teim  the  doctrine  of  the  above  case  of 
WAer  y.  Tht  Cuy  of  San  FraneUco  et  a/,  was  affirmed. 
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Iimis  V8.  Thb  Stsaueb  Sinatob. 

An  appeal  may  be  taken  from  a  judgment  of  the  distríct  coort,  withoat  moving  for  a 
new  tríal  in  that  couit. 

A  vessel  in  the  harbor  of  San  Francisco,  moored  in  the  usual  track  of  hay  and  river 
steamers,  should  set  a  light  and  keep  a  watch  in  a  dark  night,  or  she  cannot  recover 
damages  for  an  injuiy  sustained  by  being  run  into  by  a  ateamer,  where  there  was 
Deither  gross  negligente  ñor  intentíonal  wrong  on  the  part  of  the  steamer.  The 
want  of  such  watch  and  light  is  to  be  deemed  negUgence  per  »t,  and  the  court 
should  instruct  the  jury  in  such  case  to  find  a  verdict  in  favor  of  the  defendant. 
Per  Hastinos,  Ch.  J. 

The  declarations  of  an  agent,  when  but  the  bare  narration  of  an  act  which  had 
already  taken  place  and  was  fully  ended,  do  not  form  a  part  of  the  re$  getUt^  and 
are  inadmissible  in  evidence  against  húf  principal.    Per  Bennett,  J. 

Where  impropjer  evidence  is  submitted  to  the  jury,  under  objection,  a  new  tríal  will 
be  granted  on  appeal,  unless  the  court  can  see  that  such  evidence  could  not  possibly 
faave  had  an  effect  upon  the  jury  prejudicial  to  the  appellant 

Appeal  from  the  distríct  court  of  the  district  of  San  Francis- 
co.   The  facts  are  stated  in  the  sabjoined  opinions. 

M.  H.  McAUiateTy  for  the  plaintiffi 

AlZen  T.  Wüsan^  for  the  defendant. 

By  the  Court^  Hastinqs,  Ch.  J.  I  think  a  new  trial  should 
have  been  moved  for  by  the  defendant's  counsel,  and  that  with- 
out  such  motion  made,  and  overruled,  in  no  case  should  this 
court  interrupt  the  verdict  of  a  jury ;  but  this  court,  in  several 
cases,  myself  dissenting,  has  determined  otherwise.  It  appears 
that  the  ship  Rhode  Island-  was  freighted  mainly  with  lumber, 
and  moored  near,  if  not  in,  the  usual  track,  or  in  the  line  of 
steamers  andother  vessels  entering  the  harbor,  further  down  the 
bay  than  where  vessels  usually  discharge — that  she  exhibited  no 
lights,  and  had  no  watch  on  her  decks — ^that  vessels  on  either 
side  of  her  hoisted  lights— that  in  this  harbor  some  vessels,  when 
moored,  set  a  watch  and  lights,  and  some  do  not.    Upon  the 
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question  whether  it  is  customary  or  required  by  pradence  to  Bet 
a  watch  or  boist  lights,  tbere  was  conflictiDg  testimonj.  At  tbe 
time  of  tbe  colusión  tbe  atmospbere  was  bazy,  and  tbe  Tessel 
was  obscured  by  tbe  sbadows  of  tbe  bilis.  It  is  not  contended 
tbat  tbe  accident  was  wilfal  or  was  occasioned  by  tbe  gross 
negligence  of  tbose  in  command  of  tbe  steamer  Senaicr.  It 
appears  from  tbe  testimony  of  several  witnesses  on  tbe  lookout 
at  tbe  time,  that  tbe  colusión  was  merely  accidental,  and  conld 
not  be  avoided  after  tbe  JRhode  Island  was  first  visible.  Tbe 
court  gave  nearly  all  tbe  iustmctions  askcd  on  eitber  side,  tbere 
being  twenty  on  tbe  part  of  tbe  defendant,  wbicb  were  all  given 
but  two. 

It  is  contended  on  tbe  part  of  tbe  respondent,  tbat  tbe  defend- 
ant  cannot  complain  of  tbe  ruling  of  the  court  on  tbese  instmc- 
tions ;.  and  on  tbe  part  of  tbe  defendant,  it  is  said  tbe  givingof 
all  tbe  instructions  asked  on  eitber  side  bad  a  tendency  to  mis- 
lead  and  confuse  tbe  minds  of  tbe  jury.  It  is  evident  tbat  the 
instructions  of  tbe  court  were  favorable  to  tbe  defendant,  and 
from  tbe  testimony  of  all  tbe  witnesses  it  is  clear  tbat  tlie  üfiode 
Tslandy  moored  wbere  sbe  wa8,  witbout  ligbts  or  a  watcb,  was  in 
fault ;  and,  for  tbe  reason  tbat  tbe  jury  found  against  tbe  instruc- 
tion  of  tbe  conrt,  and  against  tbe  evidence  wbicb  clearlj  sbows 
some  negligence  on  tbe  part  of  tbe  Hhode  Island^  tbe  verdict 
ebould  bave  been  set  aside  and  a  new  trial  granted.  In  tbe  case 
of  Simpson  v.  Hand^  (6  Wharton^s  Rejf>.  324,)  tbe  conrt  say, 
as  contended  by  counsel,  tbat  ^^  a  vessel  is  doubtless  not  bonnd 
^^  to  sbow  aligbt  wben  sbe  is  moored  out  of  barm's  way,  and  tbat 
"  it  was  proved,  in  tbat  case,  to  be  a  cnstom  of  tbe  river,  (Dela- 
^'  ware,)  in  nigbts  of  nnusual  darkness,  to  set  a  ligbt.  The 
*^  Hhode  laland  was  not  so  moored,  and  no  custom  is  so  well 
^^  establisbed  in  tbis  barbor  as  to  be  recognized  as  tbe  law  of  the 
"  barbor."  I  tbink  tbe  court  sbonld  bave  instructed  tbe  jniy 
tbat  want  of  a  ligbt  and  a  watcb,  in  tbe  position  of  tbe  Rhode 
Island^  was  sucb  negligence  on  ber  part,  as  to  prevent  a  re- 
covery.  In  tbe  case  above  cited,  Cbief  Justice  Gibson  says, 
"  Indeed,  tbe  boisting  of  a  ligbt  is  a  precantion  so  imperiously 
('  demanded  by  prudence,  tbat  I  know  not  bow  tbe  omission  of 
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*'  it  could  be  qnalified  by  circnmstances,  any  more  than  could 
*^  the  leaving  of  a  orate  of  china  m  the  track  of  a  railroad  car; 
"  or  how  it  could  be  coneidered  other  than  as  negligence^^r  «6." 
In  that  case,  it  was  clearly  proved  that  defendant's  vessel  was 
in  fault,  and  that,  being  under  sail,  the  mate  discovered  the 
Thom  in  time  to  avoid  her  and  prevent  the  colusión,  but 
neglected  to  do  so ;  jet  the  court,  upen  the  principie  that  the 
Thom  was  in  fault  for  want  of  a  visible  light  and  a  watch,  de- 
cided  that  the  plaintiff  could  not  recover.  So  we  decided  in 
the  case  of  the  Caleb  Curtís^  at  the  last  terna.  It  is  not  to  be 
nnderstood  that  all  vessels  moored  should  set  a  watch  or  exhibit 
lights,  but  such  only  as  are  moored  or  anchored  in  '^  harm's 
waj,"  that  is,  in  or  near  the  usual  track  of  daily  steamers,  or 
the  usual  entrance  to  any  part  of  the  harbor. 

I  think,  therefore,  the  judgment  should  be  reversed. 

Bennett,  J.  This  was  an  action  brought  by  the  plaintiff  to 
recover  damages  resulting  from  a  collision  between  the  steamer 
Senator  and  the  ship  Rhode  Island.  At  thetrial,  evidence  was 
given,  after  exception  by  the  defendant,  of  statements  made 
by  the  master  of  the  Senator^  the  morning  after  the  collision 
took  place.  These  declarations  were,  that  the  Seraxtor  ran  into 
the  Rhode  Island  because  the  captain  of  the  Senator  was  de- 
ceived  by  lights  carried  by  two  vessels,  one  on  each  side  of  the 
Rhode  Idand — that  he  saw  the  Rhode  Island^  but  supposed  she 
was  further  off  than  she  actually  was— that  she  was  concealed 
under  the  shadow  of  the  hill,  and  he  had  not  time  to  back  the 
steamboat  and  prevent  the  collision. 

There  can  be  no  doubt  about  the  inadmissibility  of  this  evi- 
dence. The  declarations  of  an  agent  are  notcompetent,  except 
wlien  they  form  a  part  of  the  res  gestas  ¡  and  the  declarations 
objected  to,  in  this  case,  form  no  part  of  the  res  gestas^  but  are 
a  mere  narration  of  an  event  which  had  taken  place  and  was 
fully  ended.  {Storyon  Agency,  sec.  135  ^  138 ;  Thallhimerr. 
Brinckerhqff^  4  Wend.  394 ;  HxMard  v.  Llmer^  7  id.  446 ; 
Mateer  v.  Brown^  decided  in  this  court^  afite^p.  221.) 

The  counsel  for  the  plaintiff,  however,  says,  that  although  this 
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evidence  may  faave  been  inadmissible,  it  conld  not  Lave  pre- 
jndiced  the  defendant,  becanse  the  master  was  bimself  called 
afterwards  and  testified  in  the  canse.    K  bis  testimonj  were,  in 
trntby  tbe  same  as  bis  declarations  proved,  it  would  bave  resolt- 
ed  tbat  tbe  declarations  could  bave  bad  no  influence  on  the 
verdict  of  tbe  jury.    But  I  tbink  tbe  two  are  not  so  entireij 
tbe  same  as  to  warrant  ns  in  sajing  tbat  tbe  declarations  conld 
not  possibly  bave  operated  unfavorably  to  tbe  defendant.   üpoa 
tbis  gronnd,  and  tbis  alone,  I  tbink  a  new  trial  sbonld  be 
granted. 

Tbe  otber  questions  raised  at  tbe  trial  wereproperly  dispoeed 
of,  and  taking  tbe  wbole  cbarge  of  tbe  coort  togetber,  tbe  case 
was  fairly  submitted  to  tbe  jury. 

New  trial  ordered,  costs  to  abide  event.  (a) 


GüNTEB  et  al.  vs,  Geabt  et  al. 

If  a  party  desires  to  bring  the  rulings  of  the  district  judge,  duríng  the  progreM  of  » 
trial  under  review,  he  must  either  make  out  a  «tatement  of  facts»  pursoant  to  sec 
272  of  the  Practice  Act  of  1850,  or  a  bíU  of  ezceptions,  pursuant  to  aectioos  287 
and  288.  This  coort  will  not  examine  into  the  correctness  of  the  decisions  of  a 
diatríct  jodge,  where  it  has  been  left  to  the  derk  of  the  district  ooort  to  ascerüuB 
and  settle  what  such  decisions  were. 

A  lot  of  land  in  the  harbor  of  San  Francisco,  lying  within  the  line  of  streets  as  laid 
down  and  recognized  by  the  city  on  its  official  map,  and  being  in  the  actual  pos- 
session  of  a  person  who  claims  to  be  the  owner,  cannot  be  taken  froin  him  and 
appropriated  to  the  poblic  use,  without  paying  him  a  just  GompeDsati<Ni.  Per 
Bennett,  J. 

A  common  nuisance  being  deemed  an  injury  to  the  whole  commnnity,  eveiy  person 
in  the  community  is  supposed  to  be  aggríeved  by  it,  and  has  the  ríght  to  abate  it, 
without  regard  to  the  qaestion  whether  it  is  an  immediate  obstruction  or  injnry  to 
him.    Per  Bbnnbtt,  J. 

A11  tbat  part  of  a  hay  or  river  below  low  water  or  low  tide,  is  a  pablic  highway, 
common  to  all  citizens,  and  if  any  person  appropriates  it  to  bimself  exclusively, 
the  presumptúm  is,  that  it  is  a  detriment  to  the  public.    Per  Hastirgs,  Ch.  J. 

(a)  Mr.  Justice  Lyons  was  not  present  at  the  aigument  of  this 


SAN  FRANCISCO,  JUNE.  1851.  463 

Gunter  v.  Geary. 

The  proprietor  of  a  wharf  may  insist  on  compensation  for  the  use  made  of  his  wharf 
above  the  line  of  low  water,  but  no  compensation  can  be  claimed  for  that  part  of 
the  wharf  below  the  line  of  low  water.    Ptr  Hastings,  Ch.  J. 

The  absolute  right  of  a  átate  to  control,  regúlate,  and  improve  the  navigable  waten 
within  it4  jurisdiction,  is  an  attríbute  of  sovereignty,  which  cannot  be  disputed,  and 
thifl  right  may  be  delegated  to  individuáis  either  in  a  natural  or  corporate  capacity. 
Per  Hastimgs,  Ch.  J. 

Appeal  from  the  superior  conrt  of  the  city  of  San  Francisco. 
The  facts  of  the  case  are  fully  stated  in  the  subjoined  opinions. 

Jeremiah  Clarke^  for  the  plaintiffs. 

JoTin  W,  DwineUe^  for  the  defendants. 

By  the  GovH^  Behnett,  J.  The  plaintiffs,  claiming  to  be  the 
owners  óf  a  certain  lot,  in  San  Francisco,  over  which  the  tide 
ebbed  and  flowed,  had  driven  piles  over  a  portion  of  it,  upon 
which  thej  had  bailt  a  small  house.  The  defendants,  sup- 
posing  that  the  lot  in  qnestion  had  been  appropriated  as  a 
public  slip,  and  that  the  piles  and  house  were  an  obstruction  to 
the  free  use  thereof  by  the  public,  went  on  the  lot  and  bj  forcé 
tumed  the  plaintiffs  out  of  possession  and  tore  down  their  house. 
The  action  was  brought  to  recover  damages  for  such  trespass. 

On  the  24th  day  of  July,  1850,  the  city  of  San  Francisco  filed 
a  bilí  in  the  superior  court  of  the  city  of  San  Francisco,  to  en- 
join  the  plaintiffs  in  this  suit  from  diiving  piles  and  building  on 
the  lot  in  question.  An  injunction  was  issued  by  the  court,  and 
the  work  of  the  plaintiffs  was  stopped.  The  injunction  was  dis- 
solved by  the  court  on  the  31st  day  of  Jnly,  and  that  suit  was 
discontinued.  The  plaintiffs  then  proceeded  with  their  improve- 
ments.  On  the  7th  day  of  August,  the  common  council  of 
San  Francisco  passed  an  ordinance,  appropriating  the  lot  to  the 
purposes  of  a  public  slip.  The  plaintiffs  disrogarding  this  ordi- 
nance, under  the  supposition  that  the  common  council  had  no 
authority  to  pass  it,  erected  the  house  on  the  piles  which  they 
had  driven,  and  where  the  water,  at  low  tide,  was  from  two  to  two 
and  a  half  feet  deep.  The  defendant  Geary,  who  was  mayor  of 
the  city,  and  the  defendant  Fallón,  who  was  marshal,  assisted 
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by  a  number  of  other  persons  acting  under  their  directions,  after 
having  removed  the  furniture  from  tbe  house,  pitcbed  the  bonse 
inte  tbe  bay.  Tbese  are,  in  subetance,  the  facts  deducible  from 
the  evidence  given  at  the  trial.  The  jury  fonnd  a  verdiet  against 
Oeary,  the  mayor,  in  the  sum  of  two  thousand  dollars,  and  ac- 
quittcd  all  the  other  defendants.  From  the  judgment  rendered 
on  such  verdiet  the  defendant  Geary  appeals. 

The  appellant  contends  tbat  there  was  error;  Ist,  in  the 
mling  of  the  court  in  admitting  certain  evidence ;  and  2d,  in  the 
chai  ge  of  the  court  to  the  jury. 

The  first  poiut  we  cannot  consider.  The  rulinga  of  the  court 
npon  questions  of  evidence  during  the  progresa  of  the  trial,  are 
not  brought  before  us  in  such  a  shape  tbat  we  can  review  them. 
Section  271  of  the  Practice  Act  of  1860  provides  tbat,  "  On  the 
"  trial  of  the  cause  in  the  court  below,  any  party  may  require 
"the  clerk  to  take  down  the  te^timony  in  writing;  wben  so 
"  taken  down,  it  shall  serve  as  a  statement  of  facts,  nnless  the 
"  parties  afterwards  agree  to  one."  Under  section  272,  a  state- 
ment of  facts  proved  on  the  trial,  or  of  the  testimony  given, 
may  be  prepared  and  settled  by  the  parties  in  the  manner 
therein  prescribed ;  and  under  sections  287  and  288,  the  parties 
may  make  out  and  settie  a  bilí  of  exceptions  to  the  decisions  of 
the  court  upon  any  point  of  law  arising  in  the  cause,  and  pre- 
sent  it  to  tbe  judge,  who,  after  correcting  it,  if  erroneous,  shall 
sign  the  same,  and  direct  the  clerk  to  file  it  among  the  records 
of  the  suit. 

In  tbis  casé,  there  was  no  statement  of  fácts,  or  of  the  testi- 
mony, or  of  the  decisions  of  the  court,  prepared  pursuant  to  the 
requirements  of  either  section  272  or  sections  287  and  288.  All 
we  have  before  us,  is  the  testimony  taken  down  by  the  clerk; 
but  tbe  clerk  is  not  authorised  to  say  what  decisions  tbe  court 
did  or  did  not  make,  and  bis  statement  in  respect  to  such  deci- 
sions, is  entirely  uncalled  for  by  the  statute,  and  cannot  be  re- 
garded.  If  parties  wish  to  bring  the  rulings  of  the  conrt  during 
the  progress  of  a  trial,  under  review,  tbey  must  take  sorae  other 
course  tban  leaving  it  to  the  clerk  to  ascertain  and  settie  what 
such  rulings  were.    Tbis  is  in  accordance  with  the  statute,  and 
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will  establísh  a  more  reasonable  system  of  practice,  than  conld 
be  attained  by  the  course  adopted  by  the  defendants.  We  are 
the  more  ready  to  adopt  this  practice  and  settle  the  rule  now, 
because  it  can  work  no  injnstice  to  tfae  defendants,  inasmuch  as 
we  are  of  the  opinión  that  the  decisions  of  the  court  excepted 
to,  were  correct  upon  all  points  which  could  have  had  any  in- 
fluence  upon  the  verdict  of  the  jnry. 

The  second  point  arises  upon  the  charge  of  the  conrt  to  the 
jury.  It  is  unnecessary  to  say,  whether  the  common  conncil 
had  the  power  to  dedicate  a  portion  of  the  bay  lying  withín  the 
line  of  streets,  as  they  are  laid  down  and  recognized  by  the  city 
on  its  oflBcial  map,  as  a  public  sHp,  provided  there  were  no 
prior  claims  to  the  land,  and  no  interference  with  possessory 
rights.  The  qnestion  presented  in  this  case  is,  whether  they 
had  the  power  to  take  a  lot,  in  the  actual  possession  of  another, 
who  claimed  to  be  the  owner,  and  appropriate  it  to  the  use  of  the 
public,  without  paying  any  compensation,  and  without  any  title 
to  the  land  in  the  city. 

The  plaintiffs  had,  before  the  passage  of  the  ordinance  of 
August  7th,  taken  possession  of  that  portion  of  land,  on  which 
they  afterwards  built  their  honse,  by  driving  piles ;  the  usual, 
if  not  the  only  way  by  which  possession  is  acquired  of  land  in 
that  portion  of  the  city.  They  had  no  title,  ít  is  true — neither 
had  the  city ;  but  the  plaintiffs,  having  the  actual  possession^ 
could  not  be  deprived  of  it  by  the  officers  of  the  city.  I  hold 
the  ordinance  of  August  7th  to  be  of  no  effect,  so  far  as  the  par- 
ecí of  land  on  which  the  plaintiffs'  house  stood  is  concemed, 
and,  consequently,  that  the  defendants  had  no  authority  for 
their  forcíble  proceedings  in  removing  it. 

The  argument  of  counsel,  deducing  the  power  of  the  com- 
mon council  to  lay  out  public  slips,  from  their  authority, 
nnder  the  city  charter,  to  erect,  repair,  and  regúlate  public 
wharves  and  docks,  has  already  been  answered  by  the  views 
above  expressed.  They  cannot  take  property,  in  the  possession 
of  another,  for  that  pnrpose,  without  paying  an  adequate  com- 
pensation, where  the  title  is  not  in  the  city.  The  common  coun- 
cil, it  is  true,  have  power  to  regvlate  the  erection  and  repair  of 
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prívate  wharves,  but  that  Í8  a  different  thing  from  jyrohibiting 
the  erection  of  them  bj  individuáis  upen  their  own  lands. 

Was  the  act  oí  the  defendant  an  obetruction  to  navigation  ? 
Upon  this  point  the  evidence  is  fiomewhat  conflicting.  Tbe 
question  was  fairlj  snbmitted  by  the  court  to  the  yarj^  and  if 
there  were  no  objections  to  other  portions  of  the  charge,  I  shonld 
not  feel  anthorized  to  digturb  the  jndgment. 

Tbe  court  charged  the  jury,  that  the  right  to  remove  an  ob- 
struction  to  a  highway  belongs  to  thoee  onlj  who  actually  have 
occasion  to  use  the  highway  or  who  are  aggrieved  by  the  ob- 
struction.  This  presenta  the  question,  whether  any  citizen  in 
the  community  has  the  right  to  abate  a  common  nuisance,  or 
whether  that  right  is  limited  to  those  in  whose  way  the  nuisance 
znay  be,  at  the  very  time  when  they  set  about  remoYing  it. 

It  is  stated,  in  general  tenus,  in  all  the  authorities,  that  any 
one  has  a  right  to  abate  a  common  nuisance.  The  very  point 
was  decided  in  Wetmore  v.  Tracy^  (14  We9id.  250 ;)  and,  in  Hart 
V.  Mayor ^  de.  of  AJhany^  (9  Wend.  571,)  though  not  decided, 
was  fully  discussed  by  Justice  Sutherland  and  Senator  Edmonds, 
who  both  carne  to  the  conclusión  that  a  public  nuisance  may  be 
abated  by  any  person  in  the  commimity,  (t¿.  589,  608,)  withont 
regard  to  the  question  whether  it  is  an  immediate  obstruction  or 
injtiry  to  him.  And  that  conclusión  seems  the  most  legitimate- 
ly  deducible  from  the  principies  upon  which  the  law  reepecting 
public  and  prívate  nuisances  proceeds.  A  nuisance  is'denomi- 
nated  private,  because  it  injures  only  a  particular  individual  or 
class  of  individuáis,  and  can,  therefore,  be  abated  only  by  him 
who  suffers  from  it.  But  a  nuisance  is  common,  because  it  is 
an  injury  to  the  whole  community.  Every  person  in  the  com- 
munity is  aggrieved,  and  consequently  every  person  has  the 
right  to  abate  the  nuisance. 

The  inference  might  be  drawn  from  the  precedent  of  a  plea 
cited  by  the  counsel  for  the  plaintife,  (2  Chitty  PL  571,  672, 
Ed.  1812,)  that  his  position  was  correct ;  but  the  point  was 
ruled  the  other  way  in  James  v.  Hayward^  {Cro.  Ch.)  and  in 
ITougTUon  v.  BuÜer  and  another^  (4  T.  R.  364.)  The  first  case 
was  an  action  of  trespass  for  breaking  the  plaintiff 's  cióse,  and 
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pnlling  np  and  cutting  down  a  gate.  The  defendant  jastified, 
because  tbe  gate  was  placed  across  the  highwaj,  and  so  fixed 
that  the  Kti^V  subjecU  conld  not  pass  withont  interniption  by 
reason  of  the  gate,  and  therefore  he  cut  it  do^n.  The  jnBtifica- 
tion  was  Bustained ;  the  court  holding  it  was  a  common  nuisance, 
for  the  abating  of  which  no  action  woold  lie.  The  langnage  of 
the  court  is, ''  that  admitting  it  to  be  a  nuisance,  althongh  the 
"  usual  course  is  to  redress  it  by  indictment,  yet  every  person 
^^  may  remove  the  nuisance,  and  the  cutting  of  the  gate  was 
^'  therefore  lawful."  There  was  no  averment  in  that  case  that 
the  defendant  was  speciaUy  aggrieved.  HoughUm  v.  JSuÜer 
and  another  seems  to  support  the  same  doctrine.  Tliat  was  also 
trespass  for  breaking  down  a  gate.  The  defendants  justified  on 
the  ground  of  a  right  of  way  over  the  locfOB  in  quo  ¡  and  be- 
cause  the  gate  was  wrongfully  erected  across  the  way,  they 
broke  it  down.  There  was  no  averment  in  that  case  that  they 
were  apeeiaüy  aggrieved  by  the  gate.  So,  in  the  case  of  Wet- 
more  v.  Tracy  above  cited,  which  was  an  action  of  trespass  for 
throwing  down  100  rods  of  fence,  the  defendants  pleaded  that 
the  fence  was  a  public  nuisance  obstructing  a  public  highway, 
and  that  the  defendants  removed  it  as  a  public  nuisance,  doing 
no  unnecessary  damage.  In  this  case  also  there  was  no  aver- 
ment that  they  were  speoiaUy  aggrieved  by  the  fence. 

It  foUows  from  the  above  view  of  the  law,  that  in  the  case  at 
bar,  if  the  erection  of  the  plaintiffs  was  a  public  nuisance,  the 
defendants  were  justified  in  removing  it.  The  charge  of  the 
court  upon  this  point  may  therefore  have  misled  the  jury. 
Two  questions  were  submitted  to  the  jury,  Ist,  Was  the  build- 
ing  of  the  plaintiffs  a  common  nuisance  ?  and  2d,  Cionceding  it 
to  be  so,  had  the  defendants  a  right  to  abate  it?  The  jury 
might  have  been  of  the  opinión  that  it  was  a  nuisance ;  and  yet 
have  been  under  the  impression  from  the  chárge,  that  the  de- 
fendants, because  they  had  not  been  speciaUy  aggrieved,  had 
no  right  to  remove  it,  and  were  liable  in  damages  for  removing 
it ;  whereas  the  reverse  is  the  law. 

It  is  clear  to  my  mind  that  it  was  no  nuisance ;  but  that  is  a 
matter,  not  for  the  court,  but  for  the  jury,  to  decide. 
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A  point  was  made  upon  the  ground  of  ezcessiveness  of  da- 
mages.  I  do  not  think  them  exceesive.  Bat  a  new  tiial  mnst 
be  granted  on  the  ground  of  misdirection  to  the  jniy. 

Ordered  accordingly. 

By  the  Coitrt^  Hastings,  Ch.  J.    It  is  admitted  that  where 
the  plaintiflfe  drove  their  piles  and  erected  their  house,  the 
water,  at  low   tide,  was   from   two  to   two  and  a  half  feet 
deep ;  and  still  it  is  insisted  that  the  plaintiffs  had  acqnired 
rights  hj  snch  improvements,  and  had  the  possession,  and  that 
the  city  authorities  of  San  Francisco,  and  the  pnblic,  could  not 
interrupt  them  in  that  possesaion,  and  appropríate  this  portion 
of  the  bay  to  public  nses  without  adeqiíate  compensation.    It  is 
well  settled,  that  all  that  part  of  a  bay  or  river  below  low  water 
at  low  tide,  is  a  public  highway,  common  to  all  citizens,  and  if 
any  person  shall  appropriate  it  to  himself  exclusively,  thepre- 
sumption  is,  that  it  is  a  detriment  to  the  public ;  because  it  is 
a  diminution  of  their  privilege  in  the  enjoyment  of  their  com- 
mon right,  and  the  govemment,  by  its  oflScer,  may  enter  npon 
it,  and  eject  him  from  possession.    {Angelí  on  Tide  Waters^ 
208-9.)    The  plaintiífs  had  no  right  to  the  possession,  and  had 
no  property  in  that  part  of  the  bay,  and  could  have  none,  as 
against  the  rights  of  the  public.    As  well  might  the  plaintiffs 
take  possession  of  one  of  the  public  streets,  fence  it  in,  erect  a 
house  thereon,  and  claim  daraages  for  an  appropriation  of 
prívate  property  to  public  uses,  in  case  the  authorities  should 
remove  his  "  improvements"  as  an  obstruction. 

The  house  of  the  plaintiffs,  being  erected  in  a  highway,  is  to 
be  presumed  to  be  a  public  nuisance.  There  can  be  no  doubt 
that  it  was  a  nuisance.  It  is  true,  the  presumptiou  might  be 
rebutted  by  showing  that  so  far  from  having  created  a  detri- 
ment to  the  public,  by  the  structure  which  he  has  placed  in  the 
highway,  he  has  thereby  in  truth  increased  their  accommoda- 
tion,  and  not  diminished  it.  Had  the  structure  of  the  plaintifb 
been  a  wharf,  or  pier,  then  it  possibly  might  have  been  shown 
that  their  improvements  were  a  benefit  to  the  public ;  but  it  is 
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impossible  to  conceive  how  a  house,  a  prívate  dwellingperbaps, 
in  8uch  a  locality,  can  be  otherwÍ8e  viewed  tban  as  a  detriment 
to  the  piiblic.  It  Í8  held,  in  tbe  case  of  Commonwealth  v. 
WHght  et  al,y  a  case  which  excited  mucb  public  interest  at  tbe 
time,  and  reported  in  tbe  American  Jurista  and  cited  in  ArtgeU 
on  Tide  Watera^  (206,)  tbat  a  proprietor  of  a  wbarf  may  insist 
on  compensation  for  tbe  use  made  of  bis  wbarf  witbin  tbe  line 
of  low  water,  but  no  compensation  can  be  claimed  for  tbat  part 
of  tbe  wbarf  beyond  tbe  line  of  low  water.  Tbe  bonse  of  tbe 
plaintiffs  could  not  well  be  appropriated  to  any  public  use,  and, 
if  it  could,  tbej  would  bave  no  rigbt  to  insist  upon  compen- 
saron. 

Tbe  absolute  rigbt  of  a  state  to  control,  regúlate,  and  im- 
prove  tbe  navigable  waters  witbin  its  jurisdiction,  as  an  attribute 
of  sovereignty,  cannot  be  in  any  manner  disputed. 

Tbis  rigbt  often  is,  botb  in  England  and  in  tbis  country,  de- 
legated  to  individuáis  either  in  a  natural  or  corporate  capacity. 
Tbe  legislature  of  tbis  state  bave  conferred  tbis  power  upon 
tbe  municipal  autborities  of  tbe  city  of  San  Francisco.  It  is 
tbeir  duty,  tben,  as  tbe  guardians  of  tbe  interests  of  commerce 
and  navigation  in  tbe  barbor  of  San  Francisco,  to  abate  all 
nuisances,  baving  autbority  to  permit  sucb  structures  as  sball 
tend  to  tbe  benefit  tbereof.  In  tbe  case  at  bar,  these  autborities 
bad  appropriated  a  portion  of  tbe  barbor  for  a  public  slip,  and 
tbe  mayor  and  bis  assistants  violated  no  prívate  rigbts  in  re- 
moving  all  structures  of  any  kind  wbicb  tbey  found  obstructing 
tbe  free  use  of  sucb  slip.  I  can  see  no  possible  benefit  to  re- 
sult  from  a  new  tibial,  as  it  would  appear  to  be  tbe  duty  of  tbe 
court  to  set  aside  a  verdict  as  contrary  to  law,  if  found  in  favor 
of  plaintiffs.  Tbe  judgmentsbould  tbereforebe  reversed  ;  but, 
as  tbere  is  a  difference  in  tbe  views  entertained  by  tbe  mem- 
bers  of  tbis  court,  and  tbat  tbis  case  may  now  be  disposed  of 
and  not  put  over  for  a  full  bencb,  it  is  ordered  tbat  a  new  trial 
be  awarded.  (a) 

(a)  Mr.  Justice  Ltons  was  not  present  at  the  argament  of  tbis  case. 
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PiEBCE  vs.  MnrrusN  et  al. 

An  answer  is  a  waiver  of  a  demurrer  previoualy  interpoted. ' 

Where  the  partiei  have  not  made  a  case,  ñor  a  bilí  of  exceptiona,  bat  have  lelied 
upon  the  testimony  taken  down  by  the  clerk  pursuant  to  sec  271  of  the  Practice 
Act  of  1850,  no  question  can  be  raiaed,  on  appeal,  respecting  the  deciaioDs  of  the 
coart  below  doríng  the  progresa  of  the  trial.  The  case  of  GuiiUr  9t  al.  v.  Gwarf 
tt  al.  (anU^  p.  462,)  affirraed  in  this  respect. 

Where  it  ia  olear  that  two  or  more  defendants  are  noXjointly  liable,  a  yomf  jadgment 
against  both  cannot  be  suatained,  although  each  may  be  severaUy  Hable ;  so  hiH 
in  an  action  by  a  lesaor  against  two  aub*tenants  of  his  lessee,  when  it  appeared 
that  the  sub-tenanta  did  not  occupy  any  portion  of  the  premisesyoiiif/y. 

A  tub'tenant  can  be  made  Hable  to  the  original  leasor  in  an  action  for  use  and  occo- 
pation,  or  for  rent,  only  for  the  time  during  which  the  occupancy  of  the  premiseí 
by  the  tub-tenafU  continued. 

A  deacription  of  premises  in  a  léase,  thoogh  iroperfect,  is  sufficiently  certain,  if  the 
boundariea  of  the  premiaea  can  be  aacertained  with  a  reasonable  degree  of  cer- 
tainty,  and  they  have  been  taken  posae^ion  of  and  occupied  under  the  léase. 

A  peraon  who  entera  into  possesaíon  of  land  under  another,  cannot  question  the 
title  of  him  under  whom  he  holda. 

Appeal  from  the  superior  court  of  the  city  of  San  Francisco, 
where  judgraent  was  rendered  in  favor  of  the  plaintiff.  The 
facts  are  stated  in  the  opinión  of  the  coart. 

S.  Heydenfeldt^  for  the  plaintiff. 

AUen  T.  Wihon^  for  the  defendants. 

By  the  Court^  Bennett,  J.  Thompson  leased  certain  premi- 
ses to  Fraener — the  latter  sub-let  a  portion  thereof  to  Mintum — 
and,  at  the  time  of  bringing  suit,  Nelson  was  in  the  actual  pos- 
session  of  such  portion  of  the  premises  as  had  been  sub-let  to 
Mintum,  he  having  been  put  in  possession  thereof  by  Mintum. 
Thompson  sold  his  interest  in  the  léase  to  the  plaintiff.  The 
rent  which  Fraener  agreed  to  pay  was  six  thousand  dollars  a 
year,  at  the  end  of  each  year,  and  there  was  a  covenant  con- 
tained  in  his  léase,  that  the  lessor  should  have  the  right  without 
previous  notice  or  demand  to  enter  upon  the  premises  and  expel 
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and  eject  the  lessee  therefrom,  if  the  rent  should  remain  nnpaid 
for  the  space  of  fifteen  daya  after  it  had  become  due.  The 
léase  bore  date  the  24th  day  of  August  1849,  and  the  first 
year's  rent  became  due  on  the  24th  day  of  August  1850,  but 
was  not  paid.  On  the  9th  day  of  September  1850,  notice  in 
writing  was  given  that  the  plaintiff  should  treat  the  léase  as 
forfeited  for  the  non-payment  of  rent,  and  that  he  demanded 
the  possession  of  the  premises  to  be  given  up  to  him.  The  ac- 
tion  is  brought  to  recover  possession  of  the  premises,  and  the 
rents  and  profits  thereof  from  the  time  of  the  forfeiture  of 
Fraener's  léase.  There  is  no  judgmentfor  the  recovery  of  pos- 
session, but  a  joint  judgment  against  the  defendants  Minturn 
and  Nelson  for  the  monthly  valué  of  the  premises  from  the 
time  of  the  forfeiture. 

The  defendants  demurred  to  the  complaint  on  the  ground  of 
defects  therein  in  substance.  The  deraurrer  was  overruled,  and 
the  defendants  answered.  It  has  been  decided  several  times 
that  an  answer  was  a  waiver  of  a  demurrer  previously  inter- 
posed.  Those  decisions  dispose  of  the  point  urged  on  the  argu- 
ment,  that  the  demurrer  should  have  been  snstáined. 

There  is  no  statement  of  facts  or  of  the  testimony  at  the  trial 
made  out  aceording  to  the  provisions  of  section  272  of  the 
Practice  Act  of  1850,  and  no  bilí  of  exceptions  pursuant  to  the 
requirements  of  sections  287,  288,  and  289  ;  but  only  a  meagre 
statement  of  the  testimony  taken  by  the  clerk  at  the  trial  under 
section  271.  It  has  been  held  at  this  term  of  the  court,  that  no 
question  can  be  raised  respecting  the  decisions  of  the  court  be- 
low  during  the  progress  of  the  trial,  upon  the  testimony,  objec- 
tions  and  exceptions  as  taken  down  by  the  clerk.  That  decisión 
disposes  of  most  of  the  points  argued  by  counsel,  and  lea  ves  ns 
at  liberty  to  pass  upon  the  substantial  legal  rights  of  the  parties, 
without  being  obstructed  by  technicalities.  And  looking  at 
the  legal  merits  of  the  case  I  think  the  judgment  should  be 
reversed. 

The  defendants  are  sued  jointly,  and  a  joint  judgment  is  ren- 
dered  against  them,  without  its  appearing,  even  on  the  face  of 
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the  complaint,  tfaat  tbere  is  any  joint  liabilitj.  On  tbe  contra- 
ry,  it  is  clear,  from  the  complaint,  that  there  was  no  joint  lia- 
bility.  Keitber  of  tbe  defendanta  can  be  made  liable  to  the 
plaintiff,  save  bj  reason  of  having  occnpied  the  premisas,  and 
then  only  for  the  time  during  which  such  occupancy  continned. 
It  is  not  claimed  that  they  occupied  the  premises  jointly,  and 
consequently  there  can  be  no  joint  judgment  against  them.  Jí 
they  occupied  different  portions  of  the  lot,  they  ought  not  to 
have  been  joined,  and  if  joined,  judgment  ought  not  to  have 
been  reudered  against  hoth.  And  there  is  as  little  reason  to 
support  the  judgment  against  them,  in  case  each  occnpied  the 
same  portion  of  the  lot,  bnt  at  different  times.  It  does  not  ap- 
pear  from  the  complaint  or  the  testimony,  whether  Kelson  was 
the  assignee,  under-tenant,  or  agent  of  Mintnm,  and,  whether 
he  were  the  one  or  the  other,  I  know  of  no  rule  of  law  by  which 
B,  Joint  action  against  both  can  be  sustained. 

The  description  of  the  premises  in  the  léase  from  Thompson 
to  Fraener,  though  iraperfect,  is  sufficiently  certain,  especially 
as  the  premises  in  question  were  taken  possession  of,  and  occu- 
pied under  the  léase. 

Fraener  having  leased  of  Thompson,  and  the  defendantB 
claiming  under  Fraener,  they  cannot  dispute  the  titleof  Thomp- 
son. A  person  who  enters  into  possession  of  land  under  another 
cannot  question  the  title  of  the  one  from  whom  he  claims  his 
right. 

But  a  new  trial  must  be  granted  on  the  ground  that  a  jotrU 
judgment  against  the  defendants  cannot  be  supported. 

!New  trial  granted,  costs  to  abide  the  event 

A  motion  was  made  for  a  re-argument,  which  was  granted— 
the  cause  was  re-argued — and  the  opinión  of  the  court  on  the 
second  hoaring  was  as  foUows  : — 

J3¡/  the  C(nci%  Bennett,  J.  I  think  the  former  decisión  of 
the  court  should  stand.  The  only  authority  cited  by  the  coun- 
sel  for  the  plaintiff  on  the  re-argument,  which  bears  upon  the 
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case,  Í8  that ofDoer.  Harlow^  Kelly ^  cmd  Warren.  (12  Adól^h. 
&  JEaisj  40;4f)KC.L.  Rep.^  17,  S.  C.)  Tbat  was  an  action 
for  mesne  profits.  In  that  case  Warren  had  held  the  premiseft 
nnder  Kellj  by  a  léase  whieh  expired  in  MidsumiDer,  1884, 
dnring  the  continuance  of  which  léase  Warren  nnderlet  to 
Harlow.  Harlow  continaed  to  occupj  after  the  expiration  of 
the  léase,  and  daring  the  períod  for  which  mewie  profits  were 
claimed.  Warren  had  said  that  Harlow  paid  him  rent,  and  was 
his  tenant;  and  that  he  himself  held  nnder  an  agreement  with 
Kelly.  Harlow  likewise  alleged  Kelly's  title.  An  action  of 
ejectment  had  been  bronght  by  the  original  landlords  to  recover 
poBsession,  and  Eelly  defended.  For  the  defendant  Warren  it 
vas  objected  that,  not  having  been  in  the  actual  poesession  dnr- 
ing the  time  mentioned  in  tjbe  declaration,  he  could  not  be  liable 
in  the  action,  Bnt  the  chief  jnstice  thougfat  there  was  some 
evidence  as  to  Warren,  and  left  it  to  the  jary  to  say  how  long 
the  three  defendants  had  been  jointly  keeping  ont  the  rightful 
proprietors ;  and  the  jury  fonnd  against  all  the  defendants.  On 
a  motion  for  a  new  trial,  it  was  urged  on  behalf  of  Warren  that 
he  was  not  in  possession  when  the  meane  profits  were  taken. 
Bnt  the  court  answered  that  Harlow,  who  was  in  the  actual  pos*, 
session,  was  the  tenant  of  Warren.  '^  He  enconraged  Harlow 
^^  to  remain,''  said  the  chief  justice,  ^^  and  received  rent  from 
^^  him."  And  in  answer  to  the  question  put  by  Lord  Mansfield 
in  Bwm  V.  RioJuirdson^  (4  Taimt.  720,)  and  again  advanced  by 
the  defendants'  counsel,  ^^  Mnst  not  the  defendant  in  an  action 
^^  for  mesne  profits  be  the  person  in  actual  possession,  and  tres* 
"  passing  ?"  Lord  Denman  replied  by  asking  the  question,  "  If 
^^  he  has  put  another  person  in  as  tenant,  and  tells  him  to  stay 
^^  in,  Í8  he  not  a  trespaeser  by  the  tenant !"  Littledale,  J.  said 
it  was  clear  that  he  was ;  and  Lord  Denman,in  closing  the  case, 
remarked :  '^  If  there  had  been  no  evidence  here^  hut  that  the 
^'  under  tenant  remained  in  poesession^  I  should  hame  Uft  the 
"  case  differently,^^ 

The  case  supposed  by  Lord  Denman,  in  his  conclnding  re- 
mark,  is  more  nearly  analogous  to  the  case  at  bar,  than  to  th^ 
cause  itself  in  which  the  remark  was  made.    All  the  defendants 
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in  Doe  V.  Harlov)  et  al.j  were  held  liable,not  because  Kelly,  the 
first  lessee,  had  delivered  the  posseseion  to  Warren,  and  the  lat- 
ter  to  Harlow,  but  because  the  relatioa  of  landlord  and  tenant 
continned  to  subsist  between  Harlow  and  Warren,  and  also  be- 
tween  Warren  and  Kelly ;  8o  that  Warren,  in  the  langnage  of 
the  Lord  Chief  Justice,  encouraged  Harlow  to  remain,  and  re- 
ceived  rent  from  hira.  And  here  it  should  be  remarked,  that 
no  queetion  could  arise  in  that  case  as  to  the  liability  of  Kelly. 
The  action  of  ejectment  was  conclusive  on  that  point  as  to  him. 
The  only  principie  which  can  be  extracted  from  that  case,  may 
be  stated  in  the  foUowing  way  : — A.  being  in  the  possession  of 
land  to  which  he  has  no  right,  leases  to  B.  and  receires  rent 
from  him,  and  B.  sub-lets  to  C.  and  receives  rent  from  him, — ^all 
of  them  acknowledging  the  mutual  relation  subsisting  between 
them,  and  relying  upon  it  for  the  protection  and  support  of  their 
respective  claims ;  while,  at  the  same  time,  A.  is  claiming  an  in- 
terest  in  the  premisos,  and  holding  B.  liable  to  him,  and  B.  is 
receiving  rent  fi*om  C,  and  encouraging  him  to  remain.  It 
may,  perhaps,  be  said  in  such  a  case,  that  they  are  liable  as  joint 
trespassers.  But  had  A.  delivered  the  possession  to  B.,  and  B. 
had  delivered  the  possessiooi  to  C,  and  no  other  or  different  con- 
nection  between  A.  B.  and  C.  could  be  made  out,  then  within 
the  very  remark  of  Lord  Denman  in  the  case  cited,  no  joint  ac- 
tion could  be  maintained. 

That  is  the  case  now  before  us.  Fraener,  who  was  himself  a 
lessee,  leased  to  Minturn.  It  is  not  alleged  in  the  complaint,  ñor 
is  it  shown  by  the  proof,  that  Minturn  ever  took  possession  of 
the  premisos,  or  received  the  rents  and  profits  thereof,  either  in 
person  or  by  another  as  sub-tenant  or  agent,  but  it  is  simply 
charged  in  the  complaint  that  he  delivered  the  possession  to  Nel- 
son.  It  is  not  alleged,  ñor  does  it  any  where  appear,  that  Min- 
turn received  any  rent  from  Nelson,  or  encouraged  him  to  re- 
main in  the  possession.  It  is  not  shown  either  by  the  pleadings 
or  proofs  whether  Nelson  was  assignee,  sub-tenant,  or  agent  of 
Minturn ;  neither  is  it  shown,  whether  he  received  the  rents  and 
profits  of  the  premisos  for  one  day  or  one  month.  One  thing, 
however,  is  clear,  that  he  was  not.in  possession  at  the  time  suit 
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was  brought,  for  there  is  no  judgment  in  favor  of  the  plaintiflF 
for  the  recovery  of  possession.  Neither  does  it  appear  at  what 
time  Mintum  delivered  the  possession  to  Nelson,  ñor  whether  it 
was  before  or  after  the  alleged  forfeiture  of  Fraener's  leasehold 
intereet.  Had  Mintam  occupied  the  premises  for  a  certain  pe- 
riod  after  the  forfeiture,  and  then  ddivered  the  possession  to 
Kelson,  conld  any  one  Buppose  that  Nelson  was  liable  for  the 
rents  and  profits  daring  the  whole  time  which  had  elapsed  after 
the  forfeiture  ?  I  cannot.  Does  any  one  snppose  that  the  as- 
signor  of  a  leasehold  estáte,  who  has  parted  with  his  whole  in* 
terest  therein,  is  Hable  for  the  rents  and  profits  of  the  pre- 
mises after  the  assignment,  from  the  single  fact  that  his  as- 
signee  has  continued  to  occupy  them  ?  I  do  not.  And  al- 
though  it  is  impossible  to  say  what  was  the  relation  existing  be- 
tween  Mintum  and  ifi^elson,  for  the  pleadings  and  proofs  do  not 
disclose  it,  yet  if  I  were  to  frame  a  conjecture,  I  should  say  that, 
in  all  probability,  Kelson  was  the  assignee  of  Mintum ;  and  if 
this  be  so,  I  do  not  see  how  they  can  be  jointly  Hable. 

My  views  have  not  been  changed  by  the  re-argument,  and 
I  think  the  judgment  heretofore  rendered  should  not  be  dis- 
tiirbed. 

Ordered  accordingly. 


Cakbington  vs,  The  Pacific  Mail  Steamship  Company. 

The  whole  charge  of  a  distríct  judge  to  the  jary  shoald  be  taken  together,  and  when 
considerad  in  this  way,  if  it  appear  that  the  jury  could  not  have  been  misled  by 
it,  a  new  trial  will  not  be  granted ;  although  some  of  the  instmctions  may,  in 
ilight  respecta,  be  repugnant  to  each  other. 

Appeal  from  the  district  court  of  the  fourth  judicial  distríct. 
The  facts  are  fully  stated  in  the  opinión  of  the  court. 

,  for  the  plaintiff. 
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MaU  McAüiateTy  for  the  defendants. 

By  the  Courtj  Bennbtt,  J.  The  plaintiff  made  a  contracl 
^ith  the  defendants  to  carrj  him  from  JSew  Orleans,  on  their 
steamer,  which  was  to  leave  that  city  for  Chagras  on  the  15th 
day  of  December,  1849.  He  arrived  at  New  Orleans  on  that 
day,  and,  npon  ascertaining  that  the  ticket  which  he  had  ba^ 
gained  for,  was  not  a  ^^  throngh  ticket"  to  Califomia,  bnt  waa 
only  for  hia  conveyance  to  Ohagres,  he  desired  to  exchange  it 
for  a  through  ticket  on  the  steamer  which  waa  to  leave  New 
Orleans  on  the  15tb  day  of  January.  The  agents  of  the  defen- 
dants, Messrs.  Paradise,  Lanrísson  &  C!o.,  assented  to  this,  bnt 
refused  to  reléase  the  plaintiff  from  his  engagement  to  take  pas- 
sage  by  the  steamer  of  December  15th,  nnless  he  wonld  pay 
them  ten  doUars.  The  plaintiff  accordingly  paid  the  ten  dol- 
lars. 

The  agents  then  informed  the  plaintiff,  that  on  the  17th  day 
of  December,  they  wonld  sell  to  the  first  applicants,  forty 
throngh  steerage  tickets  for  the  steamer  which  was  to  sail  fh>ni 
New  Orleans  on  the  15th  day  of  January,  and  the  plaintiff  then 
made  a  deposit  with  the  agents  of  two  hnndred  doUars  in  pay- 
ment  for  one  such  ticket  for  that  steamer.  On  the  moming  of 
the  17th  day  of  December,  the  plaintiff  applied  at  the  office  of 
the  defendants  for  the  ticket  which  he  had  thns  paid  for,  and 
was  the  first  applicant,  bnt  was  informed  that  the  tickets  had  not 
^arrived  from  New  York,  and  that  he  conld  not  be  fnmished 
with  one  at  that  time.  They  accordingly  gave  him  a  receipt 
acknowledging  the  pnrchase  of,  and  payment  for,  one  such 
ticket. 

On  the  9th  of  Jannary,  the  plaintiff  preeented  his  receipt  at 
the  office  of  the  detendants,  and  demanded  his  ticket,  when  he 
was  told  by  their  agents  that  all  the  tickets  had  been  giren  ont; 
and  that  they  conld  not  fumish  him  with  a  throngh  ticket  on 
the  steamer  Oregon,  which  was  to  connect  on  the  Pacific  side 
with  the  steamer  which  was  to  leave  New  Orleans  on  the  15th 
of  January,  bat  that  they  could  fumish  him  with  a  ticket  by 
^^o  iggt  named  steamer  for  Chagres,  and  with  a  ticket  from  Pa- 
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natna  by  the  eteamer^  Tennessee^  which  was  the  next  in  tfae  line 
after  the  Oregon.  The  plaintiff  was  obliged  to  accept  of  this 
last  propo8Ítion.  He  aníred  in  Panamá  in  time  to  take  the 
gteamer  Oregon^  and  wonld  have  taken  it,  if  the  defendants  had 
fulfilled  their  original  contract  with  him,  bnt,  in  conseqnence  of 
their  violatíon  of  their  contract,  he  was  detained  in  Panamá 
from  the  Ist  of  February  to  the  24th  of  March,  on  which  last 
day  he  sailed  from  there  on  the  Tennessee^  and,  on  his  arrival  at 
San  Francisco,  institnted  this  acti«n  to  recover  damages  for  the 
breach  of  the  contract  made  with  the  defendants.  It  appeared 
on  the  trial,  in  addition  to  the  facts  above  stated,  tbat  the  plain- 
tiff was  taken  sick  at  Panamá,  and  was  sick  most  of  the  time 
while  he  remained  there,  as  well  as  during  his  voyage  from 
there  to  San  Francisco ;  and  that  the  defendants,  on  the  passage 
from  Panamá  to  San  Francisco,  neglected  to  provide  him  with 
a  berth,  as  they  were  required  by  their  contract  to  do.  The 
cause  was  tried  before  a  jury,  who  found  a  verdict  of  $1000  in 
favor  of  the  plaintiff. 

I  think  ttie  verdict  small  enough  for  the  loss  of  time,  incon- 
venience,  expense  and  sickness,  which  the  plaintiff  was  sub- 
jected  to  by  reason  of  the  breach  of  contract  by  the  defendants, 
and  I  do  not  feel  disposed  to  disturb  the  verdict,  unless  I  am 
compelled  to  do  so  on  account  of  improper  instructions  by  the 
court 

The  evidence  is  suflicient  to  warrant  the  jury  in  finding  that 
Messrs.  Paradise,  Laurisson  &  Co.,  were  the  agents  of  the  de- 
fendants, and  had  aotfaority  to  make  the  contract  which  they  did 
make  to  convey  the  plaintiff  to  San  Francisco.  This  point  may, 
therefore,  be  dismissed. 

At  the  request  of  the  plaintiff,  the  court  charged  tfae  jury  that 
if  they  could  toace  the  sickness  of  the  plaintiff  to  his  detention 
at  Panamá  as  a  direct  cause,  they  could  give  damages  for  such 
sickness.  We  are  not  called  upon  to  say  whether  this  instruc- 
tion  was  proper  or  not,  inasmuch  as  the  court,  at  the  request  of 
the  defendants,  also  charged  the  jury  that  the  sickness  of  the 
plaintiff  was  too  riñóte  a  consequence  to  authorize  them  to  eon- 
sider  it  in  forming  their  estímate  of  damages. 
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Thi8  disposes  of  tlie  instructions  of  the  conrt  asked  for  by  Üie 
plaintilBf. 

As  to  tbe  instructions  asked  bj  the  defendants.  The  court 
charged  tbe  jnry  as  reqaested  bj  tbem  on  all  tbeir  instructions, 
being  fifbeen  in  number,  with  the  exception  of  two. 

One  of  these  was,  tbat  the  direct  pecuniary  loss  of  the  plain- 
tiff  was  the  measure  of  damages ;  but  the  court  had  already 
given  tbat  instruction,  so  far  as  it  could  be  applicable  to  the 
facts  of  this  case,  by  charging  the  jury,  as  above  stated,  in  re- 
spect  to  the  sickness  of  the  plaintiíF,  and  by  further  instructing 
them,  tbat  the  arnount  of  profits  which  the  plaintiff  might  have 
inade  had  he  not  been  detained  at  Panamá,  could  not  be  deemed 
any  criterion  by  which  they  were  permitted  to  estímate  the  dam- 
ages. The  whole  charge  of  the  court  should  be  taken  together, 
and  viewing  it  in  this  way,  I  do  not  see  tbat  it  was  incorrect,  or 
tbat  the  jury  could  have  been  misled  by  any  part  of  it  The 
judgment  should  be  affirmed. 

Ordered  accordingly. 


Stebling  v8.  TTanson  et  al. 


Wliere,  on  appeal,  the  complairU  is  so  radically  defective  as  not  to  authoríze  the  jodg- 
znent  of  the  court  below,  a  new  tríal  may  be  granted,  with  leave  to  the  plaintiff  to 
amend  his  oomplaint,  on  such  temos  na  the  court  l>elow  may  deem  joat 

A  plaintiff  must  recover,  if  at  all,  according  to  the  averments  in  his  complaint,  and 
a  court  is  not  warranted  in  rendeñng  a  judgment  in  favor  of  the  plaintiff,  whea 
there  is  no  averment  in  the  complaint  upon  which  the  judgment  can  be  based. 

It  $eemt,  that  the  joinder  of  two  persons  as  co-defendants,  who  have  no  joint  interest 
in  the  subject  matter  of  the  suit,  and  are  under  no  joint  liability,  will,  uniese  the 
mistake  be  corrected  in  the  court  below,  be  error. 

One  part  owner  of  a  vessel  has  no  lien  on  the  shares  of  the  other  part  ownera  £>r 
his  advances  and  disbursements. 

Appeal  from  the  superior  court  of  the  city  of  San  Francisca 
The  facts  are  stated  in  the  opinión  of  the  court. 
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-,  for  the  plaintiff. 
j  for  the  defendánts. 


j?y  i/ie  Catirtj  Bbnnett,  J.  The  amended  complaint  alleges  that 
the  plaintiff  was  the  owner  of  one-half  of  the  bark  Ardennea,  and 
that  one  Hanson  was  the  owner  of  the  other  half,  and  that  thej 
agreed  to  put  the  ship  up  for  a  voyage  to  Callao,  and  did  send 
her  on  such  voyage — that  the  plaintiff  accompanied  the  bark 
as  supercargo,  and,  dnring  the  tríp  to  Callao  and  back,  paid  ont 
large  sums  of  money  for  snpplies,  seamen's  wages,  &c. — and 
that  the  ship,  on  her  retnrn,  was  indebted  to  him  in  the  sum  of 
fonr  thousand  four  hundred  doUars.  The  complaint  further  avers^ 
that  the  voyage  was  made  011  partnership  acconnt ;  bnt  there  is 
no  allegation  that  the  bark  was  bought  for  the  partnership  busi- 
ness,  or  was  put  into  partnership  account.  It  is  also  stated, 
that  after  the  vessel  had  sailed  from  San  Francisco,  Hanson 
sold  all  his  iúterest  in  the  bark  and  the  partnership  'adventnre 
to  Ludlow,  and  that  the  latter  undertook  to  pay  his  equal  share 
of  all  the  expenses  of  the  voyage,  The  complaint  prays  for 
jndgment  against  Hanson  for  one-half  of  the  expenses  of  the 
voyage,  and  for  a  like  jndgment  against  Ludlow,  together  with 
a  decree  that  his  share  of  the  bark  should  be  sold  ;  and  after 
tríal,  the  court  rendered  jndgment  in  all  respects  according  to 
the  prayer  of  the  complaint. 

To  the  original  complaint  a  demurrer  was  put  in  by  the 
defendants.  Hanson  answers  the  amended  complaint,  but  no 
answer  by  Ludlow  appears  on  the  record.  No  point,  however, 
has  been  made  on  this  ground,  and  perhaps  we  ought  to  pre- 
sume that  au  answer  was  put  in  by  Ludlow,  although  none  ap- 
pears on  the  retum. 

The  facts  set  forth  in  the  complaint  are,  perhaps,  for  the  most 
part,  sustained  by  the  evidence.  At  all  events,  the  court  below 
thought  so,  and  we  shall  not  review  their  decisión  in  this  re- 
spect.  But  the  facts  set  forth  in  the  complaint  itself,  do  not 
warrant  the  jndgment  According  to  these,  the  plaintiff  and 
Hanson  owned  the  bark  as  tenants  in  common,  at  the  time  she 
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was  put  up  for  the  vojage  to  Callao.  £ach  was  then  entitled 
to  receive  from  tbe  other  one-half  of  the  profits  which  shonld 
be  luade  on  8uch  vojage,  and  each  was  Hable  to  the  other  for 
one-half  of  the  losses ;  but  neither  had  any  lien  on  the  share  of 
the  other  in  the  veseel  for  advances  or  disbnrseuients.  {AhbaU 
on  Shipping^  111, 112,  and  in,  notes)  Hanson  as  parí  owmt 
would  be  Hable  for  one*half  of  the  expenses  up  to  the  time  of 
the  sale  of  hi8  interest — 9íb  jpartner^  he  would  be  Hable  for  ono* 
half  of  the  expenses  of  the  whole  voyage,  by  virtue  of  the 
partnership  agreement,  whether  he  had  sold  his  share  in  the 
vessel  or  not.  Ludlow  as  part  otüner  would  be  Hable  for  one- 
half  of  the  expenses  of  the  vessel  from  the  time  he  became 
part  owner— and  if  it  be  true,  as  alleged  in  the  amended  com- 
plaint,  that  he  undertook,  when  he  bought  Hanson's  share,  to 
pay  one-half  of  the  expenses  of  the  whole  voyage,  then  the 
plaintiff  would  be  entitled  to  recover  from  him  that  amount 

The  court,  in  giving  its  decisión,  finds  that  the  bark  was 
partnership  property ;  but  the  di£Sculty  is,  that  the  plaintiff 
must  recover  secundum  aüegata^  if  at  all,  and  there  is  no  aver- 
ment  in  the  complaint,  either  direct  or  argumentativo,  thatsuch 
was  the  fact.  The  court,  therefore,  was  not  authorized  to  fiad 
that  the  vessel  was  partnership  property. 

There  being  no  partnership,  and  no  H^i  on  the  bark  for  a 
balance  of  partnership  accounts,  that  portion  of  the  jndgmeat 
which  orders  a  sale  of  Ludlow's  interest  in  the  vessel  is  er* 
roneous. 

It  appears  to  me  that  a  great  deal  of  the  c(»)  fusión  and  diffi- 
culty  about  this  case  is  owing  to  the  joinder  of  two  persons  as 
•defendants,  who  have  no  joint  interest  in  the  subject  matter, 
and  are  under  no  joint  Hability  to  the  plaintiffl  I  shall  not  ex« 
press  an  opinión  whether  this  would  be  error,  as  no  point  was 
made  as  to  this  on  the  argument ;  but  it  leads  to  the  result,  Üiat 
the  plaintiff  has  recovered  a  judgment  equal  to  all  the  expenses 
of  the  vojage,  instead  of  one-half,  to  which  latter  alone  can  he 
be  entitled  under  any  circumstances.  I  think  the  cause  shonld 
be  remanded  for  a  new  trial,  with  leave  to  the  partios  to  amesd 
their  pleadings,  if  they  are  so  advised,  in  such  manner  and  oa 
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BXkch  terms  as  the  superior  court  may  deem  proper.    The  costs 
of  this  appeol  wiU  abide  the  event 

Ordered  accordingly. 


BsooKS  et  al.  vd.  Iíintuen. 

An  anftwer  to  a  complaint  after  demurrer  ovemiles  tbe  demuirer. 

The  owner  of  a  ship,  chaitered  by,  and  in  the  ñame  of,  his  agent,  may,  althoogh  he  is 

not  mentioned  in  the  cfaarter-party,  be  shown,  by  extrínsíc  evidence,  to  be  the 

principal  in  the  contract,  and  will  be  allowed  to  avail  himself  of  its  provisions. 
The  register  of  a  ship  is  admissible  in  evidence  in  favor  of  the  person  claiming  to  be 

the  owner,  in  connexion  with  other  evidence  tending  to  eetablish  the  ownership. 
2a  the  abeence  of  any  ciutom  to  the  contrary,  Sundays  are  computed  in  the  calcula*- 

tioB  of  lay  day$  at  the  port  of  ditchaige ;  but  wheie  the  contract  specifies  working 

lay  dayif  Sundays  and  holidays  are  excluded  in  the  computation. 
It  seemt^  that  where  a  chartered  vessel  is  seized  and  detained  by  a  revenue  officer  of 

the  United  States,  the  charterer  cannot  be  made  Hable  íbr  demurrage  during  the 

períed  of  such  detention* 

Afpeal  from  the  SQperíor  conrt  of  the  citj  of  San  Francisco. 
The  faets  will  be  found  in  the  opinión  of  the  court. 

j  fot  plaintifis. 


A.  T.  WUsatij  for  defendants. 

£y  the  OouHj  Bennstt,  J.  The  demurrer  put  in  to  the  com- 
plaint was  overruled  by  the  court,  and  the  defendant  filed  his 
answer.  The  answer  was,  as  has  been  heretofore  held,  a  waiver 
of  the  demurrer. 

Smith  &  Lewis  chartered  the  ship  Ocean  to  the  defendant, 
to  carry  a  cargo  of  coal  from  Panamá  to  San  Francisco.  The 
chart^-party  in  the  commencement  of  it  purports  to  be  an 
ftgreement  between  ''  Messrs.  Smith  &  Lewis,  consignees  of  tibe 
^'  British  brig  Oceany^  and  the  defendant,  and  it  is  sígned  by 
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Smith  &  Lewis  as  principáis,  and  not  as  agente.    The  plaintiffi, 
being  the  owners  of  the  ship,  bring  the  actíon  to  recover  the 
freigbt  agreed  to  be  paid  by  the  charter-party,  and  the  defend- 
ant  contends  that  the  owners  cannotmaintainthe  actionin  their 
own  ñames,  inasmuch  as  the  contract  was  made  with  Smith  & 
Lewis,  and  not  with  the  plaintiffs.    That  Smith  &  Lewis  wonld 
be  personallj  liable  to  the  defendant  for  a  breach  of  the  con- 
tract, had  any  occnrred,  there  can  be  no  donbt    The  anthori- 
ties  are  clear  as  to  that  matter.    Bat  the  qnestion  presented  here 
is,  whether  persons  not  mentioned  in  the  charter-partj  can  be 
shown,  by  extrinsic  evidence,  to  be  the  principáis  in  the  con- 
tract, and  can  be  allowed  to  avail  themselves  of  its  provisions. 
üpon  this  point  there  is  a  great  conflict  in  the  decisions,  and  it 
would  be  a  vain  attempt  to  endeavor  to  reconcile  them  all.   The 
rnle,  which  seems  to  be  supported  by  the  greatest  weight  of 
modem  authoríty,  is  that  which  is  laid  down  by  Barón  Parke, 
in  Higgins  v.  Sénior^  (8  Mees,  and  Wéla.  843,)  that  it  is  compe- 
tent  to  show,  that  one  or  both  of  the  contracting  parties  were 
agents  for  other  persons  and  acted  as  such  agents  in  making  the 
contract,  so  as  to  givb  the  benefit  of  the  contract,  on  the  one 
band,  to,  and  charge  with  liability,  on  the  other,  the  nnnamed 
principáis.    {See  Story  on  Agency^  Bees.  269,  270,  and  notes; 
and  the  note  to  Thompson  v.  Davenport^  2  Smith^s  Leading 
CaseSj  222.)    According  to  the  above  doctrine  the  suit  was 
properly  brought  in  the  ñames  of  the  plaintiffs,  they  thereby 
adopting  and  ratifying  the  act  of  Smith  &  Lewis  in  making  the 
charter-party. 

At  the  trial  the  ship's  register  was  admitted  in  evidence,  for 
the  purpose  of  proving  the  plaintiffs  to  be  the  owners  of  the 
vessel.  This  evidence  was  objected  to  as  inadmissible.  I  think 
the  objection  not  well  taken.  The  register  of  a  shipis  not  con- 
clusive  evidence  of  ownership,  perhaps  not  even  prima  f ocie 
evidence,  bnt  it  is  in  some  cases  admissible  as  one  item,  in 
connection  with  other  evidence,  to  establish  the  ownership. 
{Ahhott  on  Ship.  mxirg.p.  93,  94,  and  note  ;  2  Phiüypp^s  Ev.  39, 
40, 115 ;  3  Kenty  Comm.  150 ;  Biaíbyy.  The  JFranklin  Insurance 
Oo.  8  Pick.  86.)    It  is  clear,  from  these  anthorities,  that  the 
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register  of  a  sbip  is  frequently  given  in  evidence,  and  without 
attempting  to  enumérate  the  cases  in  which  it  may,  and  in 
^bich  it  maj  not  be  introduced,  I  am  of  tbe  opinión  tbat  it  is 
admissible  in  favor  of  tbe  persons  claiming  to  be  owners,  in 
connection  witb  otber  evidence  tending  to  establisb  tbe  owner- 
sbip.  Mr.  Greenleaf,  in  bis  work  on  evidence,  (1  vol.  sec.  494,) 
it  Í8  tnie,  says,  tbat  in  favor  of  the  person  claiming  as  owner, 
tbe  regíster'is  no  evidence  at  all,  being  notbing  more  tban  bis 
own  declaration,  but  Mr.  Justice  Batley,  in  TinJder  v.  WaHr 
jH>le^  (14  Eaat^  226,)  one  of  tbe  cases  cited  by  Mr.  Greenleaf, 
aays,  tbat  tbe  registering  of  a  vessel  by  an  owner  in  bis  own 
ñame  may  be  jprima  fade  evidence  for  bim  tbat  be  is  owner, 
because  be  thereby  publicly  cballenges  all  persons  tbat  be  is  so ; 
and  be  distinguisbes  sncb  a  case  from  one  wbere  a  person  is 
sned  as  owner,  and  tbe  claim  is  attempted  to  be  snpported  by 
Bttcb  evidence  made  witbout  bis  knowledge,  and  wbicb  be  has 
not  adopted. 

Tbe  objection  tbat  tbere  was  no  proof  tbat  Smitb  &  Lewis 
executed  tbe  cbarter-party  is  untenable.  Tbat  fact  was  admitted 
by  the  defendant'B  amwer,  and  requiredno  proof. 

By  the  charter-party  tbe  defendant  had  twenty  working  lay 
days,  within  wbicb  to  discharge  the  ship,  and  ten  days  thereaíter 
on  demurrage  at  tbirty  dollars  a  day.  Tbe  legal  signification  of 
the  terms  warhing  Uy  days  is  diíTerent  from  the  meaning  given 
to  them  by  tbe  connsel  for  the  defendant.  In  tbe  absence  of 
any  custom  to  the  contrary,  Sondays  are  compiited  in  the  cal- 
cnlation  of  lay  days  at  the  port  of  discharge ;  {Brown  v. 
Johnson^  10  Mees.  <&  Wels,  331 ;)  but  wbere  tbe  contract  speci- 
fies  working  lay  days^  Snndays  and  holidays  are  excluded  in 
the  computation.    (2  Bovmer^s  Dio.  663.) 

On  the  arrival  of  the  sbip  at  San  Francisco,  both  the  ship 
and  coals  were  seized  by  the  cnstom-house  collector ;  for  what 
reason  does  not  appear  from  the  record,  farther  tban  tbat  they 
were  seized  for  a  breach  of  the  revenne  and  navigation  laws  of 
the  United  States.  The  coals  were  from  England.  Were  they 
seized  for  non-payment  of  dnties  í  Was  the  ship  guilty  of  a 
violation  of  the  navigation  laws  ?    l^either  of  tbese  qnestions 
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can  be  answered  from  the  record,  and  consequentlj  it  cannot 
be  determined  whether  the  master  of  the  ship,  or  the  def^id- 
ant,  was  in  faiilt  in  causing  the  detention  of  the  ship,  and  the 
non-dellvery  of  the  coals.  If  it  were  the  ñiult  of  the  master,  I 
do  not  see  how  the  defendant  can  be  made  Hable  for  demurrage; 
Indeed  I  do  not  well  see  how  he  coald,  in  any  event,  be  liable. 
It  does  not  appear  that  he  was  not  readj,  at  all  times,  te 
receive  the  coals,  or  that  the  vessel  was  detained  a  single  day 
by  him.  Her  detention  was  owing  to  the  fact  of  the  seizore  bj 
a  CTnited  States  officer.  Bat  it  is  unnecessary  to  determine  now^ 
wheüier,  under  any  circnmstances,  the  defendant  wonld  be 
answerable  for  demurrage,  and  we  pass  the  qnestion,  barely 
adding  that  tfaere  is  nothing  in  this  record  to  chaire  him  on 
that  gronnd. 

Are  the  plainti&  entitled  to  recover  freight  ?  Tbey  carried 
the  cargo  to  ihe  port  of  destination,  and  nothing  farther  was 
required  of  them  except  delivery.  But  the  coal  was  delivered 
by  the  plaintiffs  Mid  received  by  the  defendant,  althongh  after 
a  detention  of  three  months.  The  fact  of  the  detention  cannot 
deprive  the  plaintiffs  of  their  right  to  receire  the  freigbt,  snbjeet 
to  a  deduction  for  such  damages  as  the  d^endant  may  bave 
snstained  by  reason  of  the  non-delivery  when  the  defendant 
was  first  ready  to  receive  the  cargo,  in  case  it  was  tlie  fanlt  of 
die  master  that  the  cargo  was  not  tben  delivered,  and  |m>vided 
snch  a  defense  be  admissible  nnder  the  pleadings.  If  it  was 
the  fault  of  tíie  defendant,  then  there  should  be  no  dedactíoa 
from  the  full  amoont  of  freight  agreed  to  be  paid. 

From  the  view  above  taken  it  follows  that  there  mnst  be  a 
new  trial  for  the  pnipose  of  inqniring — Ist.  Whether  the  seizare 
by  the  collector  was  legal,  and  if  so,  whettier  it  was  made  on 
the  gronnd  of  a  violation  of  the  laws  of  the  United  States  by 
the  master  of  the  vessel,  or  by  the  defendant.  If  the  seisore 
were  legal,  and  occasioned  by  any  act  or  neglect  on  the  part  of 
the  master,  the  plaintiffs  wonld  be  entitled  to  recover  the  freight, 
snbjeet  to  the  deduction  above  menti<Hied,  in  oase  the  pleadings 
wonld  admit  snch  deduction,  but  conld  recover  nothing  for  de- 
murrage.   If  the  seiíure  were  legal,  and  occasioned  by  any  act 


SAN  FRANCISCO,  JUNE,  1851.  455 

Pugh  V.  GiUam. 

or  neglect  on  the  partof  the  defendant,  such  as  a  neglect  to  paj 
datíes  on  the  cargo,  then,  the  plaintiffa  will  be  entitled  to  re- 
cover  the  full  amount  of  freight,  {see  Morgan  v.  The  Insurcmce 
Co.  of  North  America^  4  Dallad^  455,)  and  perhaps  demurrage, 
Bpon  wbich  latter  subject  I  exprese  no  opinión  at  present.  If 
the  seizure  were  illegal,  I  think  the  plaintiffs  maj,  within  the 
principie  of  the  case  of  Margan  y.  The  Insurance  Co.  of  Norih 
América^  recover  the  foll  amount  of  freight,  bnt  no  demurrage. 
In  such  case  the  plainti&  must  look  to  the  collector  for  their 
damages. 

New  trial  ordered,  costs  to  abide  event. 


Ptjoh  "oe.  OnxAH. 

A  British  seaman,  on  'board  a  British  vessel,  of  which  a  Brítjsh  subject  is  master,  xnay, 
when  discharged  by  the  master  in  a  port  of  the  United  States,  withont  any  faulton 
the  part  of  the  teamaD,  atie  for  and  recover  his  wagea  in  a  state  couit 

Appeal  from  the  superior  court  of  the  city  of  San  Francisco. 
The  facts  are  stated  in  the  opinión  of  the  conrt 

James  McGay^  for  the  plaintiff. 

John  Chetwood^  for  the  defendant. 

By  the  Court^  Benitxtt,  J.  The  plaintiff  was  a  British  sea- 
man  on  a  British  ship.  The  defendant,  who  was  master  of  the 
ship,  was  also  a  British  subject.  Upon  the  arrival  of  the  ship 
at  San  Francisco,  and  seven  dajs  before  the  expiration  of  the 
táme  for  which  the  plaintiff  was  hired,  the  defendant  discharged 
him  without  paying  his  wages.  The  court  below  found  the  fact 
speciallj  that  the  plaintiff  was  not  a  deserter^  bnt  was  discharged 
by  the  defendant.  This  action  is  brought  to  recover  the  plain- 
tiff's  wages. 
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The  onlj  qnestion  presented  by  the  case  is  whether  a  Btate 
conrt  can,  or  ought  to,  take  jurisdiction  of  the  action.  The 
counsel  for  the  defendant  claims  that  the  parties  ought  to  be  re- 
mitted  to  the  forura  of  their  own  countrj.  I  think,  however, 
that  in  a  case  like  the  pre&ent,  the  etate  conrts  not  only  maj,  but 
ought  to  take  cognízance  of  the  action.  The  period  of  the  plain- 
tiff 's  Bcrvice  was  nearlj  ended ;  he  had  efaipped  for  eighteen 
months,  and  but  seven  days  of  the  whole  term  remaíned  unex- 
pired.  The  sbip  was  about  proceeding  on  a  long  voyage,  which 
the  plaintiíf  could  be  under  no  obligation  to  perform ;  and  even 
if  he  had  left  the  vessel,  without  permission  of  the  master,  I 
should  have  thonght  him  entitled  to  bis  wages.  But  he  didnot 
leave  without  permission.  He  was  discharged  by  the  master,  as 
he  ought  to  have  been.  The  master  had  no  right  to  reqnire  the 
plaintiflF  to  proceed  with  him  on  the  new  voyage,  which  he  was 
then  about  to  commence ;  and  the  discharge  does  not  appear  to 
have  been  on  the  ground  of  any  wrongful  act  of  the  plaintiff.  Un- 
der these  circumstances  there  is  no  excuse  for  the  non-payment  of 
wages.  It  is  said  that  the  comity  of  nations  requires  us  to  dis- 
miss  this  suit.  On  the  contrary,  I  think  it  is  our  dnty  to  foreign 
nations  to  see  that  their  seamen  are  not  discharged,  unpaid,  k 
our  harbors.  "VVe  ought  not  to  deny  to  their  seamen  the  right 
to  prosecute  in  our  courts  for  wages  which  the  master  refuses 
to  pay.  However  this  may  be,  we  surely  have  the  right  to 
protect  ourselves  against  the  evils  which  might,  and  probably 
would  result,  from  perraitting  masters  of  foreign  vessels  to  dis- 
charge their  seamen  and  hands  in  our  harbors,  without  money, 
acquaintances,  or  resources  of  any  kind,  and  thus  leave  them  to 
becorae,  perhaps,  a  burden  on  the  coramunity.  There  is  proba- 
bly not  a  court  in  the  whole  empire  of  Great  Britain  which 
would  deny  redress  to  the  plaintiff  in  this  case,  and  the  govem- 
ment  of  Great  Britain  cannot  complain,  on  the  ground  of  the 
comity  of  nations,  that  we  administer  the  same  jnstice  that 
would  be  meted  out  by  any  of  its  own  courts.  It  would  not  ask 
that  we  should  turn  one  of  its  subjects  out  of  our  courts,  and 
send  him  ten  or  fifteen  thousand  railes  to  sue  for  and  recover 
the  sum  of  two  hundred  and  fifty  dollars. 
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But  irrespective  of  the  reason  of  the  thing,  the  case  is  clear 
upon  authority.  In  Johnson  v.  DaUoni^  (1  Cow.  JRejp.  543,)  it  was 
lield,  that  wbere  a  Britísli  seaman  was  legallj  discbarged  from 
a  British  ship  in  this  countrj,  he  might  maintain  an  action  in 
our  courts  against  the  master,  who  was  also  a  British  subject,  for 
a  tort  committed  on  the  high  seas,  while  the  relation  of  master 
and  seaman  existed.  It  is  laid  down  in  Curtís*  Itighta  andDu- 
Oes  of  Merchant  Seamen^  {p.  359,)  as  the  result  of  the  antho- 
rities  establishing  the  rule  in  this  countrj,  that  wbere  the  voyage 
is  terminated,  either  bj  its  completion  or  abandonment,  or  there 
is  a  dissolution  of  the  contract  by  the  wrongful  act  of  the  owner 
or  master,  the  suits  are  entertained  ;  but  wbere  the  voyage  has 
not  terminated,  or  the  seamen  ha  ve  bound  tbemselves  to  abide 
by  the  decisions  of  their  own  tribnnals,  they  are  remitted  to 
their  own  forum.  Mr.  Benedict  in  his  Admiralty  Practice^ 
(seo.  282,)  concludes  an  examination  of  the  subject  by  saying : 
"  In  the  present  state  of  international  intercourse  and  commerce, 
"  all  persons  in  time  of  peace  have  the  right  to  resort  to  the 
"  tribunals  of  the  nation  wbere  they  may  happen  to  be,  for  the 
"  protection  of  their  rights.  The  jurisdiction  of  the  courts  over 
"  them  is  complete,  except  when  it  is  excluded  by  treaty."  This 
is  also  in  substance  the  conclusión  to  which  Judge  Story  comes 
in  T/te  Jencsalem^  (2  GaUison^  190,)  and  is,  I  think,  supported 
by  abundant  anthority.  {See  Willend^on  v.  The  Foraokety  1 
PeL  Admiralty  Decisions,  197 ;  Morón  v.  Boudin,  2  id.  415  ; 
Weiberg  v.  The  St  Oloff,  2  id.  428.)  ^/n  w'^^^-  <  2c.  ,•  j> 

I  think  the  judgment  of  the  court  below  should  be  aflSrmed. 

Ordered  accordingly. 


*:• 
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Fanaüd  vs,  Johbs* 

Where  a  last  will  and  testament  was  executed,  on  the  19th  day  of  Sept.  1846,  bj  a 
Mexican  citizen  of  California,  before  the  judge  {Jutz)  of  the  place,  who  certified 
at  the  foot  of  the  will,  that  the  testator  was  poMcaocd  oí  hia  entirs  jodgment  ana 
understanding,  and  retained  his  perfect  memory ;  HeM,  that  it  waa  incumbent  os 
the  person  contesting  the  validity  of  the  will  to  eatablish,  that  the  testator  was  oot 
of  sound  mind  and  disposing  memory. 

A  verdict  of  a  jury  will  not  be  disturbed  on  the  gioond  that  evidence  was  offered  and 
received  at  the  tiial,  afler  objection,  that  a  custom  had  pravailed  in  Galifiwaia, 
amongst  Spaiiish  and  Mexican  residents,  before  the  acquisition  of  the  coaatiy 
by  the  Americana,  that  no  more  than  two  witnesses  were  requisite  to  attest  the 
execution  of  a  will,  when  it  appears  from  such  evidence  that  the  custom  had  pre- 
vailed  generally  and  for  a  long  time. 

The  civil  law,  except  so  íar  as  it  has  beeo  expreasly  adopted  by  the  legislatiTe  pow- 
er,  ii  without  authoríty  either  in  Spain  or  México.    Per  Behhbtt,  J. 

By  Spanish  and  Mexican  law,  wills  are  divided  into  solemn  or  sealed,  and  open  or 
nuncupative.  The  former  need  not  be  written  by,  ñor  be  subscríbed  by,  the  testator, 
but  must  be  attested  by  the  orréfratio  of  the  place  and  seven  witnesses,  by  sub- 
seribing  theír  namee  on  an  envelope  in  which  the  will  is  enclosed,  the  testator 
saying  to  them,  ^^This  is  my  will;  I  desire  you  to  wríte  your  ñames  upon  itj" 
such  a  will  was,  probably,  never  made  in  California ;  in  the  latter,  the  testator 
declares  his  w^ill,  either  viva  voce^  or  in  a  writing  which  he  reads  himself,  or  hss 
the  exribatw  read,  if  one  is  in  attendance,  or  any  one  of  the  witnesses  present,  so 
that  all  the  witnesses  present  may  heax  it  Such  a  will  need  not  be  aigoed  by  the 
testator. 

Where  an  open  will  {tettamento  abierto)  was  admitted,  on  the  faca  of  the  complaint, 
to  have  been  ^*  dictated  "  by  the  testator,  and  was  reduced  to  writing,  and  sigoed 
by  three  subscribing  witnesses,  citizens  (Mcmos)  of  the  place,  one  of  whom  was 
the  Alcalde,  and  it  was  recorded  in  the  proper  book  of  the  Juzgado  ^  Hdd^  that 
the  will  was  valid,  althougb  the  testator  had  not  signad  it,  and  altbough  it  was  not 
tnade  in  the  presence  of  an  escribano. 

By  the  civil  law,  an  escribano  may  act  in  the  double  capacity  of  escribano  and  witoess, 
in  the  execution  of  a  will.    Per  Bennett,  J. 

Where  authoríties  differ,  the  court  ougbt  to  adopt  that  opinión  which  is  moat  in  uni- 
són with  the  former  condition  of  things  in  California,  and  which  will  best  conduce 
to  uphold  and  carry  into  execution  the  intention  of  the  parties.    Per  Bbnnrtt,  J. 

A  will  is  valid,  altbough  one  of  the  three  subscribing  witnesses  was  Alcalde  of  the 
place. 

Where  a  testator  had  precisely  ordained  in  what  way  his  property  was  to  be  disposed 
of,  and  what  duties  the  executors  were  to  perform ;  UeltL,  that  the  will  was  valid, 
notwithstaiiding  one  of  the  three  subscribing  witnesses  was  named  in  the  will  as 
one  of  the  two  executors,  he  not  being  named  as  heir  or  legatee,  ñor  empowered  lo 
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institttte  an  heir,  ñor  vMted  with  any  discretíon  in  Mspect  to  the  disposition  oí  ike 
estáte ;  and  helit,  further,  that  such  executor  was  competent  as  a  witness  to  testify 
in  support  o(  the  wilL 

The  formaUtie»  of  openingand  poblishiag  a  seaied  wi)l  conskiered.    Per  Bennett,  J. 

A  will  in  wríting,  having  been  acknowledged  by  the  testator  to  be  bis  last  will  and 
testament  before  the  Alcalde,  wlio  poesessed,  in  California,  the  powers  and  juris- 
diction  of  an  ordinary  judge,  {juez  ordinariú^)  having  been  attested  by  the  Alcalde 
«id  two  witnessea,  and  there  having  been  no  escribano  in  the  place,  and  the  will 
having  been  registered  by  the  Alcalde  in  his  book  of  records ;  Heldy  that  it  was  a 
public  wríting  {eterüura  puidica)  as  fully  as  it  could  have  been  made  so  in  Califor- 
DÍa,  and  required  no  further  probating  in  order  to  authorize  the  executor  to  act 
iinder  it;  and  held,  also,  that  the  omission  to  reduce  it  to  the  fonn  oSñpublie 
wriiing  would  not  have  aifected'  its  validity ;  and  heldf  further,  that  it  was  not  ne- 
cessary  i»  order  to  upfaold  aets  o(  the  executor,  done  in  conformity  with  the  pro- 
visions  of  the  will,  to  show  that  he  had  taken  out  letters  testamentary,  the  will 
itself  being  his  anthority  and  comoiission. 

Alcaldes  in  Galifomia  had  all  the  powers  and  jurísdiction  of  judges  of  First  Instance 
in  districts  where  there  were  no  judges  of  First  Instance.  Mena  v.  Le  Roy  (ante, 
p.  216,)  afllrmed. 

The  records  of  the  place  in  which  the  testatcMr  lived  and  where  his  will  was  gaade, 
having  been  scattered  or  destroyed  by  a  public  enemy ;  it  must  be  presumed,  under 
the  maxim  omnia  prasumuntur  rite  eC  soUnniter  eeee  aeta^  that  the  will  was  duly 
registered  in  the  proper  book  of  records.    Per  Bbnnett,  J. 

An  Alcalde  appointed  in  a  will  as  executor,  but  not  named  thereín  as  heir  or  legatee, 
ñor  deriving  any  profít  or  advantage  under  it,  and  being  allowed  by  law  no  com- 
pensation  for  his  services,  is  competent  to  authenticate  the  will  in  his  judicial 
capacity. 

Where  a  full  inventory  of  all  the  effects  of  the  deceased  is  embodied  in  a  will,  it 
seemt  to  be  unnecessary  for  the  executors  to  make  out  a  new  inventory ;  at  all 
events,  their  neglect  or  omission  to  do  so  will  not  invalídate  the  will. 

Where  a  testator,  in  his  will,  appointed  two  persons  as  executors,  and  gave  to  eao% 
of  them  aU  the  power  over  his  property  which  he  himsdf  poeussed  as  fully  as  in  law 
may  be  required,  and  empowered  them  to  sell  it  as  to  them  should  seem  proper^  for  the 
purpose  of  carrying  into  effect  a  provisión  in  his  will  to  pay  his  debts,  and  one  of 
the  executors,  in  good  íaith,  and  for  a  fair  price,  sold  a  portion  of  land  for  the  pur- 
pose of  raising  money  to  pay  the  debts  of  the  testator ;  Held,  that  the  transfer, 
when  attacked  by  the  heirs  of  the  testator,  was  valid,  although  not  executed  by 
the  co-executor,  when  it  appeared  probable,  from  the  testimony,  that  he  advised 
and  assented  to  the  sale ;  and  held^  further,  that  a  prívate  sale  was  good,  and  that 
it  need  not  have  been  at  auction. 

A  part  of  the  purchase  money  having  been  paid  down,  it  seems  that  the  heirs  could 
not  rescind  the  contract  of  sale,  without  fírst  refundíng  the  amount  so  paid.  Per 
Bennett,  J. 

By  Mexican  law,  the  wife,  during  the  continuance  of  the  marriage,  has  a  revocable 
znáfeigned  dominión  in,  and  possession  of,  one  half  the  property  jointly  acquired  by 
her  and  her  husband,  [gananciales  i)  but  the  husband  is  the  real  and  veritable 
Yol.  L  32 
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owner,  and  haa  the  irrevocable  dominión  in,  all  tbe  gmumeialeMt  and  may  sell  aod 
ditpose  of  them  at  pleasore. 

Añer  the  death  of  the  wife,  the  hnsband  may  dispote  of  the  gananeiale$j  without 
being  obliged  to  reserve  for  the  children  of  the  maniage  either  the  propeity  in, 
or  proceeds  of,  the  gemancialet. 

If  the  heire  of  a  deceased  wife  be  the  children  of  the  marriage,  they  have  the  li^t 
of  locceasion,  on  the  death  of  the  father,  to  the  whole  estáte,  {gananeiaiiM)  with  the 
right  in  the  father  to  dispose  of  one  fifth ;  but  by  the  etto/e  in  law  is  ondeíatoed 
the  retidue^  after  all  debts  have  been  paid. 

A  íkther,  during  bis  Hfe  time,  and  aAer  the  death  of  bis  wife,  may,  althoogh  tbere 
have  been  children  of  the  marriage,  dispose  of  the  gamancialet  for  any  faonest  par- 
póse, when  there  is  no  intemion  to  defraud  the  children,  and  may,  by  last  will  and 
testament,  direct  the  sale  of  them  for  the  paymeht  of  bis  debts. 

A.  having  roarried,  and  there  being  children  of  the  marriage,  and  bis  wüe 
died,  and  there  being  common  property  acquired  during  the  oaarriage, 
Ui^)  Heidf  that  the  children,  upon  the  death  of  the  wife,  did  not  acquire  a  vnttd 
estáte  in  the  common  property,  {gananeialeB.)  and  that  the  father  had  the  absolote 
dominión  in,  and  control  over,  and  power  to  dispose  of,  such  property  during  his 
life,  and  the  power  by  last  will  and  testament  to  direct  the  sale  of  the  same  for  the 
payment  of  debts,  not  only  such  as  were  contracted  during  the  continuance  of  the 
marriage,  but  also  such  as  were  contracted  by  the  husband  aíler  the  dissolution  of 
the  marriage  by  the  death  of  his  wife. 

J.  M.  Jones  and  A.  C.  CriUenden^  for  the  plaintiff. 

Horace  Haioes^  for  tbe  defendant. 

By  the  Court^  Bennett,  J.  Clement  Panaud  was  duly  ap- 
pointed  by  tbe  court  of  First  Instance  of  tbe  district  of  San 
José,  as  curator  ad  litem  for  Isabella  AI  viso  and  María  A. 
Alviso,  infants  ander  the  age  of  twentj-one  jears,  for  tbe  par- 
póse of  prosecnting  tbis  suit  to  recover  certain  real  estáte  of  the 
succeeston  oí  tbeir  father  and  motber,  Anastasio  Alviso  and  Ma- 
na Antonia  Altamarano.  Panaud  accordingly  filed  his  com- 
plaint,  alleging  that  the  said  Isabella  Alviso  aud  Maria  A. 
Alviso  were  the  legal  descendants  and  beirs  of  Anastasio  Alviso 
and  Maria  A.  bis  lawful  wife,  that  said  Anastasio  died  in  the 
Pueblo  de  San  José  about  tbe  20 th  day  of  September,  1S46,  his 
wife  having  died  some  years  before.  The  complaint  sets  forth 
that  Anastasio  Alviso,  on  the  eve  of  his  death,  dictated  a  writ- 
ten  instruinent  pnrporting  to  be  his  last  will  and  testament, 
"«^Aroin  he  named  Pedro  Chevallo  and  Blas  Alviso  his  testa- 
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xnentary  execntors,  and  Jirected  them,  if  necessary,  to  sell  the 
bouse  and  premises,  to  recovar  which  tbis  saít  is  bronght,  in  or- 
der  to  pay  certain  debts.  The  premises  were  claimed  to  be  a 
part  of  the  community  between  Alviso  and  his  wife.  The  will 
in  question  is  as  foUows : — 

^^  In  the  ñame  of  Almightj  God,  one  in  essence  and  three  in 

**  person,  I,  Anastasio  Alviso,  native  of  the  jurisdiction  of  San 

**  Francisco,  and  citizen  of  the  Pueblo  of  San  José,  legitímate 

**  Bon,  and  of  legitímate  matrimony,  of  Don  Ignacio  Alviso  y 

^^  Dofia  Margarita  Bernal,  now  deceased,  natives  of  this  depart- 

^^  ment,  finding  myself  ill  in  bed  of  the  sickness  which  Gk>d 

**  our  Lord  has  been  pleased  to  visit  npon  me,  but  in  my  entire 

^^  judgment  and  memory,  believing,  as  I  firmly  do,  all  the  mys- 

^^  teries  of  our  holy  Catholic  faith,  in  the  belief  whereof,  and 

^'  faith  in  the  divine  merey  to  pardon  me  all  my  sins  and  offen- 

^'  ees,  through  the  intercession   of   the  most  holy  Mary,  our 

^^  Lady,  whose  patronage  I  implore,  so  that,  with  my  guardián 

^^  ángel,  the  saint  of  my  ñame,  and  other  saints  of  my  devotion, 

^^  I  may  be  favored  and  protected  in  the  transit  of  my  death,  I 

^^  make,  authorize,  and  ordain,  this  my  testament,  in  form  follow- 

^^  ing,  to  wit :    I  commend  ray  sonl  to  Ood,  who  created  it  from 

^^  nothing,  and  my  body  to  the  earth,  from  which  it  was  formed. 

^^  I  declare  that  I  am  the  widower  of  the  deceased  María  An- 

^*  tonia  Altamarano,  by  whom  I  had  five  children,  two  males 

^^and  three  females,  Blas,  Ignacio,  Isabel,  Antonia  and  Gto- 

"  ronibia. 

"  I  declare  this  is  my  will,  that  my  body  be  interred  in  the 
^^  sacred  place  of  Santa  Clara,  after  having  been  laid  ont  in  the 
^^habit  or  grave  clothes  which  may  be  attainable,  and  that 
^'there  be  snch  masses  as  may  be  possible,  and  the  Sefior 
^^  Padreas  conscience  may  díctate.  I  say,  that  at  the  time  of 
^^  my  marríage  with  said  María  Antonia,  she  bronght  no  dowry, 
^^  and  neither  she  ñor  I  had  any  capital,  and  that  there  was  given 
"  to  her  twelve  reals  of  arras ;  and  that  neither  of  the  above 
"  mentioned  children  has  received  any  donation  or  portion  of 
**  any  kind. 
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-■  —  --■     —         -  -      ^ —     -    -  — 

"  PASSIVE  DEBT8. 

"  ítem. — I  declare  that  I  owe  Señora  Pacheco,  seven  hides. 

"  ítem. — ^I  declare  that  I  owe  Señora  Candelaria  Patim,  five 
**  hides. 

"  ítem. — ^I  declare  that  I  owe  Antonio  Cherallo,  thirty-6ix 
"  dollare. 

"  ítem. — I  declare  that  I  owe  oíd  Captaín  John  Bortón,  twen- 
"  ty-two  or  twenty-three  dollars. 

"  ítem. — ^To  the  merchant  ship  of  James  Magnale  I  owe  one 
'^  hundred  dollars,  and  of  tbis  amonnt^  fortj  dollars  have  been 
**  paid  in  sil  ver. 

"ACTTIVB  D!KBTS. 

^^  ítem. — ^I  declare  that  José  Eomero  of  this  town^  owes  me 
^  for  a  lame  horse. 

^^  ítem. — ^I  declare  that  I  have  a  yobe  of  oxen,  two  mares, 
*'  three  colts,  and  one  horse  which  Yictor  Homero  is  breaking, 
^'  one  kitchen  untensil  lentto  Yicente  Manez,  and  the  otber  Idtch- 
'^  enntensils  the  Portugnese  Mannel  has,  and  they  will  be  what- 
"  ever  he,  in  bis  conscience,  may  think  proper  to  delirer  over; 

^  ítem. — I  declare  that  I  have  a  honse,  that  in  whieh  Señor 
^^  Fernandez  lives,  and  which  he  has  bired  at  eight  dollars  a 
*'  month  for  the  term  of  one  year,  which  time  being  ended, 
^^  Señor  Fernandez  will  pay  np  said  rent ;  then  let  the  honse  be 
"  sold  to  cover  debts ;  the  remainder,  including  moveables  and 
"  property  in  the  country,  will  be  divided  among  my  legitímate 
"  children  in  equal  portions. 

"  ítem. — ^It  is  my  will,  that  my  said  children  remain  nnder 
"  the  protection  and  gnidance  of  my  Señor  Father  Ignaeio  Al- 
'^  viso,  whom  I  entreat  by  all  my  hereditary  right,  if  he  shall 
^^  deem  me  creditor,  to  make  distribution  thei*eof  among  my 
^^  aforesaid  children. 

"  ítem. — After  all  which  is  beforeexpressed,  has  beenfulfilled 
^'  with  respect  to  my  debts  and  credits,  I  instituto  as  my  solé 
"  and  universal  heirs,  the  said  Blas,  Ignacio,  Isabel,  Mana  An- 
"  tonia,  and  Geronima,  children  of  myself  and  the  aforesaid 
^^  Maria  Antonia,  my  wife,  and  the  other  legitímate  descend- 
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^^  ante  which  I  may  have  at  the  time  of  my  decease,  and  who 
^'  oiight  to  inherit,  so  that  tfaej  take  respectively  according  to 
^  their  order,  grade,  and  representation,  and  the  disposition  of 
"  the  law,  with  tibe  blessing  of  God  and  my  own. 

^^  ítem. — ^I  ñame  as  testamentary  executors,  {(Mobceas^  of  this 
"  my  will,  Pedro  Chevallo,  and  my  son  Blas  Alviso,  and  to 
"  each  one  of  them  I  gíve  all  my  own  power,  as  fully  as  in  law 
"  may  be  reqnired,  in  order  that  they  may  take  possession  of 
^  all  my  property  and  «ell  it,  as  to  them  may  seem  meet,  and 
"  out  of  the  proceeds  thereof  pay  the  dispositions  of  my  will, 
'^  within  the  legal  term,  or  such  futnre  time  as  they  may  find 
"  necessary  for  which  object  it  is  hereby  prolonged,  and  I  give 
^^  them  power  to  delégate  their  offices,  and  snbstitnte  others  in 
^'  their  stead,  so  that  they,  the  said  substitutes,  may  carry  into 
^'  due  execution  this  my  will,  and  they  are  to  be  considered  as 
^'  if  herein  named,  and  clothed  with  the  same  powers  and  facnl- 
^^  ties  as  those  whose  ñames  are  above  expressed.  And  by 
^^  these  preeents,  I  revoke  and  annul  whatever  testament  or 
'^  testaments,  codicil  or  codicils,  I  may  have  made  and  author- 
^'  ized,  so  that  any  such,  which  may  make  appearance  or  be 
^^  shown,  shali  have  no  eífect  or  validity,  although  they  shoold 
^^  have  derogatory  clanses  and  particular  words,  whereof  espe- 
^'cial  mention  ooght  to  be  made;  of  which  however  I  have  no 
"  recoUection. 

^  Thus  I  anthorize  it  before  the  present  judge  of  the  place, 
^'  on  the  nineteenth  of  September,  in  the  year  one  thousand 
'^eight  hundred  and  forty-six,  being  witnesses  the  residents  Yi' 
^  cente  Juanez,  and  José  de  Jesús  Mesa. 

^'  And  I,  the  judge  present,  give  faith  that  I  know  the  testa- 
^'  tor,  who  to  appearance  is  of  sound  mind  and  perfect  memory ; 
^'  in  testimony  of  which  I  sign, 

(Signed)  "  Psdbo  Chbvallo. 

^^  Witness.    (signed)    José  im  Jssus  Mesa. 

"Witness.    (signed)    Yioentb  Jüakez." 

*'  Recorded  in  the  book  of  this  Juzgado,  at  pages  274,  275, 
^^  aod  276.  (signed)  F£RNABa>£z." 
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The  complaint  alleges  that  Pedro  Ohevallo,  claiming  to  act 
nnder  the  will,  took  possession  of  the  honse  and  lot  in  contro* 
Tersy,  and,  by  an  inBtrament  in  writing,  dated  September  IS, 
1847,  pretended  to  sell  the  same  to  the  defendant.  The  com- 
plaint insista  that  the  will,  and  all  sales  made  bj  \irtae  thereof 
by  Pedro  Chevallo,  are  nuil  and  void,  on  varions  groands : — 

First.  Becanse  the  minor  children  of  María  and  Anastasio 
Alviso  had  a  yested  estáte  in  the  nndivided  one  half  of  the 
honse  and  premisos  in  dispute  by  right  of  inheritance  from  their 
mother,  and  that  their  father  had  no  power  to  dispose  of  the 
same  by  any  title  whatever.  3d.  Becanse  Anastasio  Alviso,  at 
the  time  he  dictated  his  will,  was  not  in  a  situation  legally  to 
bequeath  his  property.  3d.  Becanse  the  will  is  not  signed  by 
the  testator,  ñor  is  any  reason  given  therein  why  he  did  not 
sign  it.  4tfa.  Becanse  the  will  is  not  subscríbed  by  the  number 
of  witnesses  required  by  law,  and  becanse  the  residences  and 
qualifications  of  the  subscribing  witnesses  are  not  stated.  oth. 
Because  Pedro  Chevallo  could  not  legally  act  as  ezecator.  6th. 
Becanse  the  will  was  never  probated,  and  because  Pedro  Che- 
vallo  was  never  recognized  or  confirmed  as  execntor  by  any 
conrt  of  justice. 

It  is  further  alleged  in  the  complaint  that  the  sale  from  Pedro 
Chevallo  to  the  defendant  was  void  for  the  following  reasons  in 
particular :  Ist.  Because  Pedro  Chevallo  had  no  right  to  sell 
without  the  consent  of  his  co-executor  Blas  Alviso.  3d.  Be- 
cause  he  sold  without  the  formalities  required  in  the  sale  of  the 
property  of  minors,  and  at  a  price  below  the  real  valué  of  the 
property.  3d.  Because  the  defendant  has  not  complied  with 
the  conditions  of  the  sale,  ñor  paid  the  purchase  money. 

The  complaint  prays  that  the  will  of  Anastasio  Alviso  and  the 
sale  from  Pedro  Chevallo  to  the  defendant  be  declared  nuil  and 
void,  and  that  the  defendant  be  adjudged  to  deliver  up  the 
premisos,  and  be  condemned  to  pay  four  hundred  dollars  per 
month  for  the  use  and  occnpation  of  the  house  after  the  com- 
mencement  of  this  suit. 

The  defendant  insists  in  his  answer,  that  the  plaintiff,  by  his 
own  allegation  in  the  complaint,  has  shown  title  in  the  defend- 
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ant,  by  averring  that  the  will  in  qneetion  was  in  fact  dictated 
bj  Alviso,  and  was  bis  last  will,  tbat  he  named  Pedro  Cbevallo 
bis  execntor  with  power  to  sell,  and  tbat  Obevallo  did  sell  the 
premises  in  question  to  the  defendant.  The  defendant  tben  in- 
sists  on  bis  part :  Ist.  Tbat  the  sale  b j  Cbevallo  was  authorízed 
by  the  only  jadge  in  the  place,  John  Burton,  Esq.,  tben  First 
Alcalde,  wbo  attests  the  instrument  of  sale.  2d.  That  the  price 
paid  was  mach  above  the  valué  at  tbat  time.  dd.  Tbat  the  ex- 
ecntor, by  the  ctistom  and  law  of  the  conntry,  as  well  as  by  the 
express  i^quirements  of  the  will,  had  a  right  to  sell  the  proper- 
tj  to  pay  the  debts  of  the  testator,  and  that  the  appropriation 
of  the  proceeds  among  the  creditors  or  beirs,  was  not  a  matter 
for  the  vendee  to  look  into,  or  be  responsible  for.  4tb.  Tbat 
Alviso,  wben  he  made  the  will,  was  every  way  legally  compe- 
tent.  6th.  Tbat  it  was  not  necessary  that  the  will  shonld  be 
eigned  by  the  testator — that,  if  he  declared  it  to  be  bis  will,  it 
was  enongh.  6tb.  That  each  execntor  was  clothed  with  the 
testator's  fall  power  to  sell.  7tb.  That  the  will  had  been  execn- 
ted  in  the  presence  of^  and  anthorized  by,  the  jndge  of  the  place, 
and  was,  in  addition,  admitted  and  recognized  by  the  plaintiff 
himself.  8th.  Tbat  every  essential  formality  in  the  will  had 
been  complied  with.  9th.  That  the  defendant  paid  a  part  óf 
the  purchase  money  on  the  sale  of  the  premises,  and  offered  to 
pay  the  rest  as  it  became  due,  bnt  that  the  execntor  refased  to 
receive  it,  and  tbat  the  defendant  stands  ready  now  and  offers 
to  pay  it. 

On  the  filing  of  the  answer  the  plaintiff  pnt  in  a  supple* 
mental  complaint,  wherein  he  insisted  that  the  defendant  had 
no  title,  for  the  foUowing  reasons  in  addition  to  tbose  relied 
npon  in  bis  original  complaint:  Ist.  That  if  Cbevallo  ever 
had  any  power  as  testamentary  execntor,  snch  power  ceased  at 
the  expiration  of  one  year  ftom  the  date  of  bis  nomination,  and 
tbat  the  sale  to  the  defendant  was  made  more  than  one  year 
after  snch  nomination.  2d.  Tbat  no  sale  of  an  estáte  is  valid 
nnless  it  be  made  at  public  auction.  3d.  That  no  inventory 
was  taken  of  the  estáte  of  either  the  mother  or  father  of  the 
minors,  and  that  no  partition  had  been  made  of  the  property 
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inberited  bj  the  minors  from  their  motlier,  and  tbe  prop^^y 
owned  by  their  father.  4th.  That  Cbevallo  should  bave  beeii 
confirmed  as  ezecntor  by  the  jndge,  on  preeentatíon  of  Úko 
will,  within  one  month.  5tli.  That  the  sale  onght  to  be  re- 
scinded  for  lesión^  on  the  gronnd  that  the  price  agreed  to  be 
paid  was  not  equal  to  one-half  the  valué  of  the  property. 

The  canse  was  tried  before  a  jary.  The  plaintiff  established 
the  dne  appointm^it  of  himself  as  cfwrator  ad  lüem  fbr  tbe 
minor  cbildren  of  Anastasio  Alviso.  lie  also  proved  that  tbey 
were  the  cbildren  of  said  Anastasio  and  bis  wife  María  Antonia 
Altamarano,  tbe  decease  of  Anastasio  at  the  time  alleged  in 
tbe  complaint,  and  the  deatb  of  bis  wife  several  years  before 
bim. 

On  the  part  of  tbe  defendant,  the  wiü  of  Alviso  was  gíven 
in  evidence,  and  was  proved  to  bave  been  subscribed  by 
Pedro  Cbevallo,  Vicente  Juanez,  and  José  de  Jesús  Mesa,  as 
attesting  witnesses.  The  will  was  not  signed  by  the  testator. 
It  was  proved,  that  Pedro  Cbevallo  was  acting  Alcalde  of  the 
jurisdiction  of  San  José  duríng  tbe  y^ear  1846,  at  the  time  of 
the  deatb  of  Alviso,  and  that  the  prop^ty  in  qnestion  had  been 
offered,  but  a  short  time  before  the  sale  to  tbe  defendant,  at 
one-half  tbe  price  which  tbe  defendant  agreed  to  pay  for  it 

Evidence  was  given,  after  objection  by  tbe  plaintiff,  to  show 
that,  according  to  invariable  custom,  two  witnesses  were  suffi- 
cient  to  attest  any  instrument,  in  order  to  give  it  validity,  and 
natives  and  oíd  settiers  of  tbe  conntry  testi£ed  that  only  two 
witnesses  were  reqnired  to  sign  a  will  to  make  it  valid. 

It  further  appeared  from  tbe  testimony  that  Alcaldes  weie 
judges  of  their  respective  distriots. 

Tbe  transfer  from  Cbevallo  to  Jones  was  made  in  conrt,  and 
part  of  tbe  parchase  money,  amounting  to  $200,  there  paid. 

It  appears  that  Alviso  did  not  know  bow  to  write. 

Tbe  defendant  had  offered  to  pay  to  Cbevallo  the  balanee  of 
tbe  purchase  money,  but  Cbevallo  refused  to  receive  it,  on  the 
ground  that  tbe  time  for  payment  had  passed. 

It  appeared  also  that  Cbevallo  had  distributed  some  of  tbe 
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money  which  be  received  from  Jones  among  tlie  heirs  and 
children  of  Alvíso. 

Before  tbe  commencem^it  of  this  Bnit,  the  valídity  of  tbe 
will  had  been  conteeted  between  tbe  defendant  and  Panaud 
before  tbe-  judge  of  First  Instance  of  San  José,  and  tbe  court, 
tifter  bearing  tbe  proofs  and  allegations  in  tbe  matter,  decreed 
that  tbe  will  was  good  and  snstained  its  valídity,  and  filed  it 
Among  tbe  records  of  tbe  office.  At  wbat  time  tbis  prooeeding 
took  place  does  not  appear. 

At  tbe  trial  tbe  defendant  paid  into  conrt  tíie  balanoe  of  tbe 
pnrcbase  money  due. 

Tbe  counsel  for  tbe  plaiutüF  asked  tbe  conrt  to  instruct  tbe 
jury  npon  seventeen  propositions.  Tbe  court  declined  to  give 
&ny  specific  instructions,  bnt  told  tbe  jury  tbat  tbey  bad  beard 
tbe  law  and  evidence,  and  were  fully  competent  to  decide  tbe 
matter.  Tbe  instrnctions  asked  involve  tbe  principies  of  law 
wbicb  will  bereafter  be  considered. 

Gertain  testimony  was  offered  by  tbe  defendant  and  received 
by  tbe  court,  after  objection  by  tbe  plaintiff,  wbicb,  tbougb  it 
migbt  not  baye  been  strictly  competent  evidence,  conld  bave 
bad  no  material  effect  on  tbe  result  of  tbe  suit.  It  will  not 
be  necessary,  tberefore,  to  consider  it  bere,  inasmucb  as  I  tbink 
it  clearly  establisbed  tbat  tbe  minors  were,  in  law,  tbe  legiti- 
Biate  cbildren  of  Anastasio  Alviso  and  María  Antonia  Alta- 
marano. 

Tbe  wbole  case  appeara  to  me  to  depend  upon  tbe  eonclusioi^ 
arrived  at  on  two  points  of  inquiry :  Ist.  Was  tbe  will  of 
Alviso  valid  in  all  respects;  and  2d.  Gonceding  tbe  will  of 
Alviso  to  be  valid,  could  Gbevallo,  one  of  tbe  executors,  convey 
any  title,  witbout  tbe  joint  co-operation  of  bis  co-executor  Blas 
Alviso? 

If  eítber  of  tbese  questions  be  determined  in  tbe  negative,  tbe 
plaintiff  is  entitled  to  recover ;  and  botb  must  be  decided  in 
tbe  affirmative  in  order  to  support  tbe  verdíct. 

Tbe  first  qnestion,  tben,  to  be  conaidered  is,  wbetber  tbe  will 
of  Alviso  was  executed  witb  tbe  solemnities  and  formalities 
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required  bj  law,  and  whether,  at  the  time  of  making  it,  he 
of  Bound  mind  and  disposing  memory. 

An  answer  Í8  very  readilj  given  to  the  last  branch  of  this 
inquirj.  At  the  conclusión  of  the  will,  the  jttdge^  who  attests 
it,  certifies  that,  to  all  appearance,  the  testator  was  poseeseed  <tf 
hifl  entíre  judgment  and  nnderstanding,  and  retained  his  p^-fect 
memorj.  There  is  nothing  ehown  to  the  contrarj.  Bnt,  with- 
ont  any  snch  certificate,  it  could  not  be  asenmed  that  the  testator 
was  mental! j  incompetent  to  make  a  valid  will.  On  the  oqd> 
trary,  the  reverse  must  be  presumed.  If  the  plaintijBT  intended 
to  attack  the  will  on  that  ground,  he  shonld  have  proved  that 
the  testator  was  not  of  sonnd  mind  and  disposing  memorj.  On 
reading  the  whole  testimony  in  the  cause,  I  cannot  discover 
any  proof  which  has  a  tendency  to  establish  that  point  So  far 
then  as  this  objection  is  concerned,  I  shall  assume  that  the  tes- 
tator was  competeni  to  dictate  the  instrnment  in  question. 

The  next  question  is^  whether  evidence  was  admissible  to 

prove  that  it  was  the  custom  to  require  only  two  atteeting  wit- 

X  \  iJ  ,Jl,j  ^^Á/  %t3(gges  to  a  will.    It  was  a  niaxim  of  the  Koman  law,  communis 

error  facit  jus  /  and  this  maxim  has  been  adopted  in  the 
Spanish  law  to  its  fuU  extent.  I  do  not  understand  that  a  cus- 
tom, in  order  to  be  asserted,  must  have  prevailed  for  twenty 
years  and  be  conformable  to  law.  On  the  contrary,  ten  years 
are  sufficient  to  establish  it;  and,  baving  prevailed  for  that 
length  of  time,  and  possessing  the  other  necessary  qualities,  it 
acquires  the  forcé  to  abrógate  the  previously  existing  law. 

^'  Custom,"  says  Escríche,  ^^  is  the  practico  long  used  and  re- 
^'  ceived,  which  has  acquired  the  forcé  of  law.  In  order  that 
"  custom  may  be  legitímate  and  not  corrupt,  {corruptela^)  it  is 
*^  necessary  that  it  should  have  been  introduced  with  the  tacü 
^^  consent  of  the  legislator — that  it  be  conformable  to  the  ge- 
^'  neral  welfare,  and  that  it  should  have  been  observed  for  the 
'^  space  of  ten  years.  Legitimaie  custom  acquires  the  forcé  of 
^^  law,  not  only  wken  there  is  no  law  to  the  contrary^  but,  also, 
^'  when  its  effect  is  to  abrógate  any  former  law  which  may  be 
^^  opposed  to  it,  as  well  as  to  explain  that  which  is  doubtfal. 
*'  Henee  it  is  said  that  there  may  be  a  custom  without  law, 
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"in  opposition  to  law,  and  according  to  law."  {Eacriché^s 
Derecho  Español^  28, 24.  See  aiso  to  the  same  efect^  1  jFeb.  Me;. 
66,  56,  sec.2;  1  Sala  MeJ.  248  to  253  ;  Zey  6,  Tit.  2,  Part  1 ; 
1  Pan.  Mej.  page  614,  615,  No.  1418.)  And  it  íb  one  of  the 
maxims  of  the  Spanish,  equally  with  the  Román  law,  that 
costom  is  the  best  interpreter  of  the  law.  (4  Sala  Mej.  624, 
Begla^  28  ;  3  Poffh.  M^.  629  ;  RegU^  29.) 

This  rule  is  in  accordance  with  seyeral  decisions  in  the  United 
States.  {Daveyy.  Tumer^  1  Dallas,  13;  Zhydy.  Taylor,  id. 
17.)  In  both  these  cases  it  was  ruled,  that  an  acknowledgment 
of  a  deed  by  a  femé  covert  before  a  justice  of  the  peace,  was 
snfficient,  under  a  long  usage,  to  make  her  deed  valid,  thongh 
not  strictlj  in  conformity  with  law.  In  LLoyd  v.  Taylor,  it  ap- 
pearing  in  evidence  that  it  had  been  the  constant  nsage  of  the 
province  for/emee  covert  to  convey  their  estates  in  this  manner 
without  an  acknowledgment  or  sepárate  examination,  and  that 
there  was  a  great  nnmber  of  valuable  estates  held  under  such 
titles,  which  it  would  be  dangerous  to  impeach,  the  court  gave 
a  charge  to  the  jury  in  favor  of  the  defendants,  founded  on  the 
mazim,  oommunis  error  facü  Jus,  and  the  jury,  accordingly, 
found  for  the  defendants.  The  same  point  was  ruled  in  McFer- 
Tan  V.  Peyere,  (1  S&rg.  efe  R.  102.)  In  this  case  the  acknowl- 
edgment was  before  a  justice  of  the  supremo  court ;  and  it  ap- 
peared  that  it  had  been  the  constant  practico  for  the  judges  of 
the  supremo  court  to  take  acknowledgments  under  an  act,  by 
yirtue  of  which,  it  was  claimed,  they  had  no  authoríty.  But 
the  court  say,  "  Be  that  as  it  may,  so  extensivo  and  deep-rooted 
^^  is  the  practice,  that  numerons  titles  depend  on  it,  and  it  would 
"  be  unpardonable  to  disturb  it  now  by  a  critical  examination  of 
"  the  words  of  the  act."  {Per  Tüghman,  Ch.  J.,p.  106.)  The 
same  principie  was  adjudged  in  M^Keen  v.  DeUmcey^eLessee  hy 
the  eujpreme  covH  ofihe  United  States.  (5  Cranch,  22.)  The 
question  in  this  case  aróse  upon  the  construction  of  the  same  act 
which  the  court  was  called  upon  to  interpret  in  McFerran  v. 
Powers;  and  Ch.  J.  Marshall,  delivering  the  unanimous  opin- 
ión of  the  court,  says,  "  were  this  act  of  1716  now,  for  the  first 
^'  time,  to  be  construed,  the  opinión  of  this  court  would  ceiv 
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witneeses  sign  with  the  testator  npon  the  envelope,  and  that  the 
escribano  put  bis  band  and  «eal.  In  Febrero  Me^icano^  {vcl.  3, 
p.  7,  eee,  10,)  it  is  said,  "  A  sealed  or  written  testament  is  tbat 
^^  in  wbicb  a  testator  presenta  a  paper  sealed  np  {cerrada)  with 
^^  wax,  wafer,  or  any  similar  snbstance,  declaring  that  th^^in  is 
^^  contained  bis  last  will.  It  is  indispensable  tbat  tbis  declara- 
*^  tion  sboald  be  made  before  an  escribano^  and  seven  witnesses 
"  of  the  required  qualifications,  under  penalty  of  the  wilPs  be- 
^^  ing  declared  a  nullity.  It  is  of  no  conseqnence  wbether  snch 
^^  a  testament  be  written  by  the  testator,  or  bj  another  in  bis 
^  ñame,  or  wbether  it  be  on  sealed  or  nnsealed  paper.  That 
'^  wbicb  is  indispensable  is,  tbat  the  testator  deliver  it  to  the  e»- 
"  cnbano^  in  order  that  he  write  bis  attestation  upon  the  enre- 
^^  lope,  and  that  the  testator,  in  the  presence  of  the  escribano^ 
^^  sign  it  with  all  the  witnesses,  sajing  to  thom,  Tbis  is  mj  tes- 
^^  tament ;  I  reqnest  that  yon  write  yonr  ñames  npon  it." 

The  indispensable  necessity  of  tbis  formality  in  the  anthen- 
tication  of  a  sealed  testament,  wbicb  has  been  made  in  prívate, 
and  the  knowledge  of  which  is  confined  to  the  breast  of  the 
testator,  is  readily  perceived.  The  contenta  of  the  testament 
have  never  been  seen,  and  are  nnknown  to  all  the  world.  The 
instmment  enclosed  in  the  envelope,  is  not  attested  by  any  wit- 
nesses,  and  perhaps  not  even  signed  by  the  testator.  It  is  not 
to  be  opened  and  published  until  after  bis  death,  and  then  only 
in  presence  of  the  ordinary  judge,  tbe  escribano^  the  witnesses, 
and  the  parties  interested.  It  is  presumed  that  tbis  modeof 
solemnizing  a  last  will  and  testament  is  resorted  to  only  where 
the  testator  is  desirons  of  concealing  bis  intentions  respecting 
the  disposition  of  bis  estáte,  and  is  unwilling  to  trust  the  secret 
to  any  one.  Snch  a  will  is,  probably,  but  rarely  made,  and  it  ¡a 
doubted  wbether  an  instance  of  a  sealed  will  can  be  shown  to 
have  occurred  in  California,  since  the  period  of  its  first  settle- 
ment. 

But  if  the  testament  be  not  sealed,  wbether  it  be  wrítten  or 
dictated  viva  voce,  if  it  be  open  so  that  its  contents  may  be 
known  in  the  testator's  lifetime, — in  short,  if  it  be  no  secret, — 
it  is  obvious  that  there  would  not  be  the  same  danger  of  forgeiy 
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and  imposition,  and  that  the  law  would  not  wisely  require  the 
same  formalities  and  strictness  of  proof  in  respect  to  it,  as  in 
the  case  of  a  sealed  testament. 

Henee  we  find  that  the  law  has  recognized  another  species  of 
testament,  called  open,  nnnenpative,  or  not  sealed.  ^^It  is 
''  that,"  sajs  Febrero,  "  in  which  the  testator  publisheshis  will, 
^^  either  viva  voce^  or  by  means  of  a  writing  which  he  reads 
^^  himself,  or  has  the  escribano  read,  if  one  is  assisting,  or  any  one 
"  of  the  witnesses,  so  that  those  present  may  hear  it."  (2  Feb. 
Mej.  5,  seo.  4.) 

It  is  true  that  a  certain  number  of  witnesses  shonld  be  pre- 
sent, when  a  testament  in  this  form  is  made,  in  order  that  it 
may  be  duly  substantiated  after  the  testator's  decease:  but 
the  testament  need  not  be  signed  either  by  the  testator  or  wit- 
nesses, for  it  is  not  indispensable  that  it  shonld  be  written, 
although  in  practice  it  nsnally  is.  {Atora  de  PariitioníbtiSy 
PoíTH.  3  Qu(B9.  23,  seo,  70,  ad  Jm.)  Law  1,  tit.  19,  of  the 
Ondamiento  de  Alcalá  does  not  reqnire  it  to  be  written.  (2  Pan. 
JUej.page  604,  iTo.  3290.)  Ñor  does  Zaw  3,  of  Toro,  in  which 
the  former  is  adopted  and  incorporated,  and  I  am  not  aware  of 
any  commentator  who  holds  it  to  be  necessary. 

Now,  it  is  admitted  of  record  on  the  face  of  the  complaint  that 
the  will  in  question  was  ^^  dictated"  by  Alviso,  that  it  was  in 
truth  his  last  will,  that  he  therein  named  Pedro  Ghevallo  his 
execntor,  and  gave  to  him  the  power  to  sell  the  premises  in 
qnestion.  All  this  the  plaintiff  admits,  and  produces  the  writ- 
ten evidence,  the  will  itself,  upon  which  appear  the  ñames  of 
three  subscribing  witnesses,  who  are  described  in  the  body  of  it 
as  citizens  of  the  place,  and  one  of  whom  is  proved  to  have 
been  the  Alcalde.  It  appears,  moreover,  by  an  indorsement 
npon  the  same  docnment  that  a  record  had  been  made  of  it  in 
the  proper  book  of  the  Juzgado.  The  plaintiff  then,  after  this, 
alleges  that  the  will  is  void  because  it  is  not  signed  by  the  testa- 
tor and  a  certain  number  of  witnesses.  But  we  have  above 
seen  that  it  need  not  oven  be  in  writing  or  signed  by  anybody. 
The  law  only  requires  that  a  certain  number  of  witnesses  shóuid 
bo  present,  in  order  that  proof  may  exist  of  the  last  dispositions 
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the  will  Í8  not  made  in  this  fonn,  and  thej  are  called  as  wii- 
nesses  to  prove  it,  thej  maj  likowise  be  received  as  such,  pro- 
TÍding  thero  be  no  matter  in  dispute  respecting  tbe  inheritance. 
But,  if  they  be  named  to  make  distribution  of  the  propertj  of 
the  deceased,  and  stand  in  the  place  of  heirs,  they  cannot  be  wifc- 
nesses  to  the  testament  in  which  thej  are  named,  bj  reason  of 
the  rule  that  the  heir  is  incompetent  to  be  a  witness.  (2  ^eb, 
Mej.  page  6,  seo.  8.) 

This  doctrine  laid  down  by  Febrero  coincides  with  name^ 
ons  decisions  based  npon  the  principies  of  the  common  law 
both  in  England  and  the  United  States.  In  GoodüÜe  y. 
We^foTdy  (fiaugla^í  Rep.  139,)  it  was  held,  that  an  execator, 
who  takes  no  beneficial  interest  under  a  will^  is  a  competent 
witness  to  prove  the  sanitj  of  the  testator.  8o  in  Lowe  v.  Joliffe^ 
(1  W.  BlcLckstone^  365,)  an  execator  in  trust,  who  had  taken  a 
legacy  of.  two  hundred  ponnds  nnder  the  will,  but  who  had  re- 
leased  his  interest  in  the  legacy,  was  held  to  be  a  competent 
witness  to  establieh  the  validity*of  the  will.  There  have  bees 
numerous  decisions  in  the  United  States  to  the  same  effect 
Thus  in  Hawley  v.  Broion^  (1  Root^  *94:,)  the  wife  was  held  to 
be  a  competent  witness  to  a  will,  she  having  no  interest  but  a 
trust  in  the  estáte.  In  McLean  v.  Barna/rd^  {id.  462,)  and  in 
ex  parte  Ford^  (2  id.  232,)  it  was  ruled  that  the  judge  of  pro- 
bate was  a  good  witness  to  a  will.  In  Dunn  ex  dem.  Snedeker 
T.  AUen^  {Penning.  43,)  an  execntor  was  held  to  be  a  competent 
witness  to  a  will,  unless  he  take  an  interest  under  it.  From 
the  above  authorities  I  have  come  to  the  conclusión  that  Pedro 
Chevallo,  who  was  named  an  executor  in  the  will,  but  who  took 
no  interest  under  it,  was  competent  to  sign  as  a  subscribing 
witness,  and  competent  to  testify  in  support  of  the  validity  of 
the  will. 

Another  objection  urged  against  the  validity  of  the  will  is, 
that  it  was  never  probated,  and  that  Pedro  Chevallo  was  never 
recognized  or  confirmed  as  executor  by  a  court  of  justice.  But 
can  an  omission  or  neglect  of  duty  on  the  part  of  an  executor 
named  in  a  will  duly  made,  whether  sealed  or  open,  be  snfficient 
cause,  either  for  the  revocation  of  the  will,  or  for  declaring  it 
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inoperative  ?  It  is  apprehended  tbat  no  aathoritj  can  be  ad- 
daced,  showing  tbat  the  intentíons  of  the  testator  may  be  thue 
thwarted  after  bis  deatb,  by  negligence  not  bis  own.  Wbatever 
migbt  be  tbe  neglect  of  duty  on  tbe  part  of  an  executor,  or  of 
any  otber  person,  witb  respect  to  a  M^ill  in  bis  bands,  tbe  law 
wonld  natarallj  provide  for  carrying  its  provisions  into  effect 
wben  it  carne  to  ligbt — ^ímposing  npon  the  delinquent  penalties 
for  bis  neglect  of  dntj^  ratber  tban  inflicting  panisbment  npon 
innocent  parties  by  annuUing  tbe  last  will  and  testament  of  tbe 
deceased.  Witb  respect  to  a  sealed  will  it  is  easy  to  perceive 
tbat  tbe  proving  or  probating  of  it,  mnst  indispensably  precede 
any  act  under  it ;  because  nntil  it  is  pro  ved,  it  cannot  be  opened, 
ñor  can  it  be  known  who  is  executor  or  wbo  is  beir,  ñor  wbat 
dispositions  are  made  tberein ;  and  wben  once  tbe  seal  is  broken, 
and  tbe  will  opened,  tbe  evidence  of  its  antbenticity  is  gone 
forever.  Tbe  law,  therefore,  bas  prescribed,  very  minutely,  the 
fomialities  to  be  observed  in  tbe  opening  and  publication  of 
sealed  wills ;  not  for  tbe  pnrpose  of  giving  tbem  any  additional 
vaUdüf/y  but  in  order  that  tbe  document,  whicb  tbe  world  bas 
not  yet  seen,  may  be  ascertained,  in  tratb,  to  contain  tbe  last 
dispositions  of  tbe  deceased.  For  tbe  pnrpose  of  protecting 
legitímate  beirs  against  a  sparious  ofiEspring,  and  of  enforcing 
tbe  dispositions  of  tbe  testator,  tbere  is  reqnired  the  presence  of 
tbe  ordinary  jndge,  tlie  escribano^  and  tbe  witnesses,  wbo  beard 
tbe  declarations  of  tbe  testator  wben  ali  ve,  to  witness  tbe  break- 
ing  of  tbe  seáis  and  tbe  pnblication  of  tbe  will. 

Accordingly,  be  wbo  bas  sucb  a  testament  in  bis  power,  is 
reqnired  to  present  it  to  tbe  judge  of  tbe  place  witbin  one 
month  firom  tbe  time  of  tbe  testator's  deatb ;  and,  in  defanlt  of 
doiñg  só,  be  forfeits,  for  the  benefit  of  tbé  soul  of  tbe  deceased, 
wbatever  bequest  may  have  been  made  in  bis  favor,  or,  if 
notbing  be  left  bim  in  tbe  will,  be  may  be  reqnired  to  pay  all 
damages  and  a  fine  in  addition.  (2  Sala  My.  126,  %ec,  34 ;  2 
Féb.  M^.  232,  sec.  1.) 

Wben  the  sealed  package  has  been  presented  to  tbe  judge, 
be  canses  tbe  witnesses  and  escribano  who  have  snbscribed  their 
ñames  npon  tbe  cover  to  be  cited,  and  npon  their  recognizing 
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their  BÍgnatoree,  provÍDg  the  testator^s  identíty  and  his  deeeaBe, 
the  Bealed  package,  upen  inspection,  hemg  fonnd  imbraken,  «ad 
in  no  wise  defaoed  or  otberwise  snspiciooB  in  Hb  appeBraiiee, 
the  judge  causes  it  to  be  opened,  read  and  pnblisdied,  in  the 
presefice  of  the  escnbcmo  and  witneeaes,  and  to  be  registered  m 
the  proper  book^  and  a  record  to  be  nmde  of  all  the  Bolemnitíes 
observad  in  its  pnblication.  Of  this  record  copies  are  gi^en  to 
such  of  the  interested  parties  as  may  demand  them.  (2  8áia 
Mej.  126,  éeo.  35  ;  2  F4Í>.  Mej.  232  to  285,  9ec9.  &,  8^  4,  5,  6, 7; 
1  Pere¿  Cwwpendio^  227,  228.) 

It  wottld  seem  that  the  observanee  of  ihese  formalities  irith 
respect  to  an  open  or  nnncnpatire  will,  wonld  be  nseless  eere- 
monj.  The  ^rill  has  been  made  openly  and  pnblisked  bj  the 
testator  dnring  bis  lifetitne,  and  thcre  need  be  no  fnrther  publi- 
catión  after  bis  death.  If  it  were  made  before  an  ^eribímo^  or, 
in  defect  of  one,  before  a  jndge  whose  acts  iinpart  absoluto 
verity,  it  is  already  probated ;  and,  in  the  Galifomias,  Alcaldes 
had  all  the  powers  and  jnrísdietion  of  judges  of  First  Instanoe. 
(Decree  of  March  2,  1848,  2  wl.  <ff  Dwrees  qf  ProviBienál 
Gavemment;  Mena  ▼.  Ze  JSoy^  emiej  p.  216.)  Tke  will  ef 
Alviso  was  made  before  an  Alcalde.  Bot  eren  thongb  it  wers 
not  made  before  any  offlcer,  yet  being  rednced  to  Mnítíiig,  and 
attested  by  the  requisite  nomber  of  witnesses,  it  Dii|^t  have 
been  proved  at  any  time,  and  the  omission  to  reduce  it  to  the 
form  of  a  public  writing  {escritura  ptiblica)  wonld  not  affect 
its  validity ;  for,  tíiis  may  be  done  and  the  will  be  regístered 
for  the  security  of  all  persons,  npon  the  petition  of  any  party 
interested.  (2  Sala  M^.  127,  sec.  87.) 

After  a  careful  examination  of  the  books  npon  Mezioan  kw, 
I  can  find  no  authority  whicfa  reqnires  an  execator,  eitber  in  the 
case  of  A  eealed  will  or  an  open  wiU,  to  take  ont  lettors  (estar 
mentary  before  he  is  empowered  to  act.  I  find  no  snch  doctrine 
íb  Febrero,  or  Sala,  or  Pérez.  The  anthority  of  the  execntor  is 
deri ved  from  the  testator  alone,  and  the  will  is  bis  commission. 
Ue  ought  regularly  to  j^^esent  himself  before  the  jn<%e  of  tbe 
place  and  be  sworn  to  execnte  bis  trnst  wkh  fidelity,  bnt  he  ia 
not  even  required  to  give  any  security  for  the  iMt)per  disdiarge 
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of  bis  daties,  so  long  as  be  remains  free  from  suepicion.  (2 
Jf'eb.  Mej.  1&8.) 

The  will  of  Alviso  ha^ng  tbiía  been  acknowledged  Ly  him 
to  be  hislast  will  and  testamenta  before  the  Alcalde,  who  was 
the  ordinary  judge^  and  atteeted  bj  two  witnesses  in  addition 
to  the  Alcalde,  who,  we  have  eeen,  was  also  a  competent  witness, 
and  there  being  no  escribano  in  the  place,  and  the  will  appear- 
ing  from  an  indorsement  thereon  to  have  been  registered  in  the 
book  of  records  of  the  AJcalde,  it  was,  we  think,  a  pablic 
wríting,  {escrüurapuUica^)  as  fnllj  as  any  docnment  conld  pos- 
8666  that  quality  that  has  ever  been  execnted  in  the  countrj, 
and  conseqnently  reqnired  no  fnrther  proof. 

I  have  said  that  the  will  appeared  by  an  indorsement  thereon, 
to  have  been  registered.  Even had not  thisbeen  done, I  should 
not  consider  it  our  duty  to  declare  the  will  void  on  account  of 
this  omissiott.  And,  further,  without  any  proof  of  rpigistry, 
I  should,  under  the  peculiar  circumstances,  feel  bound  to  apply 
the  maxim,  omnia  prcBsumuntier  rué  et  soletmiter  esae  acéa^  a 
maxim  eqnally  applicable  in  the  civil  and  common  law.  It  is 
matter  of  history,  that  the  records  of  the  Alcalde's  office  at 
San  José  have  been  mostly  scattered  or  destroyed,  and  that,  at 
the  time  of  Alviso's  death,  a  public  enemy  of  his  conntry  was 
in  possession  of  the  pueblo,  and  his  banner  floating  over  the 
very  honse  in  which  the  archives  were  deposited.  I  think,  in 
snch  case,  it  would  not  be  carrying  the  doctrine  of  presumption 
too  far,  to  assnme,  without  proof,  that  the  will  of  Alviso  was 
daly  registered.  (1  OremUaf^  Eo.  see.  20 ;  Cotjoen  efe  JStlCs 
Notes,  297.) 

A  question  was  made  on  the  argnment  whether  Chevallo,  the 
person  named  as  execotor,  waa  competent  to  authenticate  the 
will  in  his  judicial  capacity.  It  has  already  been  seen  that,  if 
he  were  &  prívate  citizen,  he  would  be  a  competent  witness.  It 
is  equally  undoubted  in  the  opinions  of  Mexican  jurists,  that  a 
tsstamentary  executor^  who  derives  no  benefit  under  the  will,  is 
competent  to  authenticate  it  as  judge,  or  in  any  other  capacity. 
The  reason  is,  that  the  charge  accepted  by  him  is  gratuitous, 
and  unaccompanied  by  any  advantage  to  himself,  for  the  law 
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allows  him  no  compensation.  The  jndges  of  the  sapreme  eonrt 
of  México,  and  the  jadges  of  the  superior  tribanals,  are  pro- 
hibited  from  taking  npon  themeelves  the  cbarge  of  testamentary 
execators,  but  the  inferior  jndges  are  not.  (3  JFeb.  Me^.  156, 
sec.  2.)  Febrero,  in  treatíng  of  the  persons  who  may  be  execn- 
tora,  sajs,  in  the  section  last  cited  from  his  work : — "^  Likewise 
^'  the  escribano  who  anthenticates  the  teetament  maj  be  execn* 
*^  tor,  because,  besides  that  he  is  not  prohibited,  be  therebj 
"  derives  only  labor  and  responsibility  in  folfilKng  the  will  of 
^^  the  testator,  and  the  obligation  to  give  a  striet  acconnt  of  his 
"  trust,"  &c.  But  if  he  derives  anj  benefit  onder  the  will,  he 
cannot  be  executor.  It  appears,  therefore,  that  the  person 
named  in  the  will  as  executor,  is  competent  to  attest  or  anthen- 
ticate  it  in  any  form,  unless  he  is  also  named  as  heir  or  I^atee, 
or  is  in  soine  waj  to  derive  profít  or  advantage  under  it,  whicb 
would  not  belong  to  him  in  case  of  intestaej.  The  law  regards  the 
office  of  snch  an  executor  simpl y  as  a  fríendly  and  gratuitous  office. 

Whether  it  was  the  duty  of  Alviso's  executors  to  make  a 
new  inventory  of  his  effects,  wben  a  perfect  inventory  appears 
to  be  embodied  in  his  will,  it  is  unnecessary  to  inquire.  {See 
Atora  de  Partitíonilms^  Pars  1,  Cap.  2, 2Í^o.  17.)  The  material 
question  is,  not  whether  the  executors  faithfully  and  punctually 
perforraed  all  the  duties  required  of  them,  but  whether  their 
neglect  c»*  omission  of  duty  invalidates  the  will.    I  think  not 

I  have  thus  examined  the  varions  objections  made  by  the 
plaintiff's  counsel  upon  which  he  claimed  that  the  will  of 
Alviso  was  inoperative  and  void,  and  have  come  to  the  conclu- 
sión, that  it  was  made  in  due  form,  before  the  proper  authority, 
was  attested  by  a  sufficient  number  of  competent  witnesaes,  and 
remains  unaífected  by  any  omission  or  neglect  of  the  executors, 
occurring  subsequent  to  the  death  of  the  testator. 

The  remaining  point  for  examination  is,  whether  Chevallo, 
the  executor,  had  power  to  sell  and  did  sell,  in  legal  man- 
ner,  the  premises  in  dispute  to  the  d  ofendan t.  And  this  pre- 
senta two  questions  for  consideration  :  First,  Whether  Chevallo, 
who  was  one  of  two  executors  named  in  the  will,  had  power  to 
sell  without  joining  with  his  co-executor ;  and  Second,  Whether, 
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admittiDg  his  solé  autfaority,  Alviso  coald  direct  by  bis  will, 
tbat  tbe  premises  in  question  Bbould  be  sold  for  the  payment  of 
his  debts. 

Tbe  first  question  is  wbetber  Cbevallo  alone,  bad  the  power 
to  make  a  valid  transfer  of  the  property.  It  may  be  conceded 
tbat,  in  ordinary  cases  where  two  executors  are  named  in  a 
will,  both  ninst  join  in  tbe  execution  of  tbe  powers  conferred 
tberein.  But,  it  must  also  be  conceded,  tbat  tbe  testator  may 
make  dispositions  in  bis  will  to  vary  tbis  legal  rule.  Tbe  inten- 
tion  of  tbe  testator  to  be  gathered  from  tbe  instrament  itself,  is 
the  guide.  Wben  tbat  is  ascertained,  it  becomes  tbe  law  of 
the  case.  Tbis  is  tbe  rule  of  tbe  common  law.  It  is  more 
especially  tbe  rule  of  tbe  civil  law,  and  of  tbe  Spanish  and 
Mexican  law.  "  Voluntas  ieatatoris  pro  lege  hábetvr^^  says  the 
Pandects.  (Z.  36,  seo,  3,  de  Hceredib.  itiatituend.)  "  La  volver 
"  tad  del  testador  tiene  fuerza  de  ley^^  says  one  of  the  maxims 
of  Spanish  and  Mexican  jurisprudence.  (3  Pan.  Mej,  346, 
Heg,  384.)  The  executor  is  nnderstood  to  accept  tbe  charge, 
not  for  gain,  but  as  tbe  last  friendly  office  which  he  can  perform 
for  tbe  deceased,  and  be  looks  to  tbe  dispositions  contained  in 
the  will  as  tbe  rule  by  which  bis  conduct  will  be  judged. 

In  the  case  before  us,  tbe  testator  gives  to  each  one  of  bis 
executors  aU  the  jnmer  over  his  propert/y  which  he  himaelf 
poseessed  aefuUy  as  in  la/w  may  he  required,  in  order  tbat  tbey 
take  possession  thereof,  and  seU  it  as  to  them  may  seem  meet^ 
so  tbat  with  tbe  proceeds  tbey  may  fullfil  tbe  dispositions 
of  his  will  within  the  legal  term,  or  witbin  sucb  longer  term  as 
tbey  may  find  necessary,  and  for  tbat  purpose  be  prolongs  the 
term  prescribed  by  law.  The  testator  thus  conferred  all  the 
power  which  be  himself  bad  over  his  property,  not  to  his 
executors  jointly,  but  to  each  one  of  them,  and  consequently 
each  one  was  autborized  to  dispose  of  the  property  for  the 
purposes  mentioned  in  tbe  will.  "  Wben  several  executors 
"  are  named,"  says  Sala,  (2  Sala  Mej.  224,  sec.  4,)  "  tbey  will 
^'  administer  upon  tbe  estáte  at  tbe  time  and  in  tbe  manner  pre- 
"  scribed  by  tbe  testator,  wbetber  jointly,  or  in  succession,  or 
"  so  tbat  the  person  first  named  sball  have  the  administration, 
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'^which  Í8  underotood  to  be  commanded,  when  the  teBtator 
^  Bhall  name  each  one  of  them  in  solidttm.'*^  Tbat  is,  when  the 
teetator  confers  upon  each  one  of  several  executors,  as  in  thia 
case,  full  power  to  administor,  he  who  firet  entere  npon  the  ad- 
ministration,  shall  proceed  in  it  to  its  conclusión,  without  being 
obliged  to  advise  with  the  others,  and  without  their  having  a 
right  to  intermeddle  in  any  respect.  (2  JPsb.  Mef.  160,  sec.  8.) 
In  this  case,  Chevallo  fírst  oommenced  the  administration :  bj 
the  law  above  cited,  the  other  had  no  right  to  interfere  in  it 
It  does  not  appear  that  he  ever  did ;  on  the  contrarv,  it  is  ren- 
dered  at  least  probable  by  the  testimonj,  that  he  advised  and 
assented  to  the  sale  bj  Ohevallo  to  the  defendant.  I  think 
Chevallo  alone  had  power  to  sell,  withont  joining  with  his  co- 
executor. 

The  view  above  presented  affords  also  an  answer  to  the  ob* 
jection,  that  the  sale  was  a  private  sale,  and  not  at  auction. 
The  testator  gave  to  Chevallo  as  fnll  power  to  sell  as  he  him- 
self  possessed,  and  the  general  rule  of  the  Spanish  law  that 
sales  bj  executore  must  be  at  auction,  does  not  applj.  In 
point  of  fact,  as  appeara  from  the  record,  the  premises  were 
sold  at  a  price  which  was  proved  to  havebeen  above  their  valué 
at  that  time.  The  deed  of  sale  was  authorized  by  the  judge  of 
the  place,  who  signs  it  as  such,  and  records  it  in  the  book  of 
records  of  tiiejiczgado.  One-third  of  the  purchase  monej  was 
paid  at  the  time ;  the  balance  was  tendered  and  refused  before 
the  first  instalment  became  due,  and  was  brought  into  conrt, 
and  was  placed,  and  still  remains,  on  deposit  for  the  use  of  the 
estáte.  The  least  the  plaintiff  could  have  done,  if  he  wished  to 
rescind  the  sale,  would  have  been  to  offer  to  repay  the  monej 
which  the  heire  whom  he  represents  had  received  from  the  de- 
fendant. 

I  proceed  now  to  the  last  point  which  I  propose  to  examine.; 
and  that  íb,  whether  Alviso  had  the  power  to  direct  the  dispo- 
sition  of  the  property  in  the  manner  specified  in  the  wiU. 

Alviso  died  a  widower  in  1846,  his  wife  having  died  some  yeare 
before ;  and  it  is  alleged  that,  on  her  decease,  one  undivided  half 
of  the  common  property  became  vested  in  her  children  by  in- 
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heritance,  and  that  Alviso  had  no  rigbt  to  dispose  of  it  in  any 
manner.  Tbe  law  respecting  the  property  of  husband  and 
"wife  in  California  bas  undergone  but  little  alteration  in  conse- 
qnence  of  tbe  passage  of  tbe  act  of  17tb  April,  1850,  defíning 
tbe  rígbts  of  busband  and  wife.  Section  1,  of  tbat  act  declares 
that  "all  property,  botb  real  and,  personal,  of  tbe  wife  owned 
'^  by  ber  before  marriage,  and  tbat  acquired  afterwards  by  gift, 
*'  beqnest,  devise,  or  descent,  sball  be  ber  sepárate  property ; 
"  and  all  property,  botb  real  and  personal,  owned  by  tbe  bus- 
**  band  before  raarriage,  and  tbat  acquired  by  bira  afterwards, 
"  by  gift,  bequest,  devise,  or  descent,  sball  be  bis  sepárate  pro- 
"  perty."  It  is  fnrtber  provided  in  tbe  same  act  aa  foUows : 
"  Section  2.  All  property  acquired  after  the  marriage  by  eitber 
"  busband  or  wife,  ezcept  sucb  as  inay  be  acquired  by  gift,  be- 
"  quest,  devise,  or  descent,  sball  be  common  property.  Sec- 
^^  tion  6.  Tbe  busband  sball  bave  tbe  management  and  control 
"  of  tbe  sepárate  property  of  tbe  wife,  dnring  the  continuance 
"  of  tbe  marriage,"  <fec.  "  Section  9.  The  busband  sball  bave 
^^  the  entire  management  and  control  of  tbe  common  property, 
"  witb  the  like  absolute  power  of  disposition  as  of  bis  own  se- 
"  párate  estáte.  The  rents  and  profits  of  the  sepárate  property 
"  of  eitber  husband  or  wife  sball  be  deemed  common  property. 
'^  Section  10.  Ko  estáte  sball  be  allowed  to  tbe  busband  as 
"  tenant  by  courtesy  upon  tbe  decease  of  bis  wife,  ñor  any  es- 
"  tate  or  dower  be  allowed  to  tbe  wife  upon  tbe  decease  of  ber 
^'busband.''  So  far  we  understand  tbe  statute  of  California  to 
be  a  correct  exposition  of  the  Spanish  law  respecting  tbe  pro- 
perty of  husband  and  wife.  But  in  section  11,  we  apprebend 
there  is  a  wide  departure  from  it  Tbat  section  is  as  foUows  : 
"  Upon  tbe  dissolution  of  tbe  community  by  the  death  of  eitber 
^'  husband  or  wife,  one-balf  of  the  common  property  sball  go 
^^  to  the  survivor,  and  the  other  balf  to  the  descendants  of  the 
"deceased  husband  or  wife,  subject  to  the  payment  of  tbe 
'^  debts  of  the  deceased.  If  there  be  no  descendants  of  the 
"  deceased  busband  or  wife,  tbe  whole  sball  go  to  tbe  survivor, 
"  subject  to  sucb  payment."  Now  tbis  is  manifestly  a  deviation 
fiom  the  prindpleB  of  the  civil  and  the  Spanish  law,  nnleas  the 
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MTords  ^'  debto  of  the  deceased,"  in  this  section,  shall  be  con- 
strued  as  including  all  debts  of  the  commünity  contracted  for 
the  common  benefít,  whether  by  the  deceased  or  by  the  survivor. 
If  this  constrnction  maj  be  put  upon  it,  then  it  is  consistent 
with  the  civil  and  Spanish  law,  and  what  is  more,  is  consistent 
with  reason  and  justice.  I  have  referred  to  this  statnte  sotne- 
what  at  length,  not  becanse  it  controls  this  case,  bnt  for  the 
reason  that,  with  the  exception  above  stated,  it  contains  a  clear 
and  succinct  statement  of  the  Spanish  law  respecting  the  pro- 
perty  of  husband  and  wife. 

According  to  Zey  1,  tit.  3,  lib,  3,  qf  Fuero  Realy  which  is  Ley 
1,  tit  4,  lih,  10  of  the  Ifomeeima  Recopilación^  the  property 
acquired  by  hnsband  and  wife,  or  by  either  of  them,  during  the 
marriage,  whether  by  parchase  or  contract,  or  throagh  their 
labor  and  indnstry,  as  well  as  the  fruits,  profits,  and  increase 
arising  from  their  sepárate  estates,  which  belonged  to  each  be- 
fore  marriage,  is  held  by  them  in  common  and  denominated 
Gananciales,  But  {id.  Ley  2)  that  which  comes  to  either  by 
inheritance,  or  gift,  or  by  royal  grant  to  the  hnsband  for  mili- 
tary  eervice,  is  the  sepárate  property  of  the  party  thns  acqniring 
it.  And  in  the  conjugal  society,  which  differs  in  some  impor- 
tant  particulars  from  the  conventional,  it  makes  no  difference, 
with  respect  to  the  right  of  equality  in  the  participation  of 
gains,  how  much,  either  of  capital  or  labor,  each  party  may  have 
contributed  towards  their  production.  (1  Feh.  Mej.  219,  sec.  4.) 

By  Ley  1,  tit  12^j>art  4,  which  is  the  same  as  Ley  5,  tit  4, 
lib.  10  qfthe  Noviemna  Recopilación^  c6  No.  2774  ofthe  Pan- 
dectas  Mejicanas^  vol.  2,  pago  447,  it  is  provided  that  the  hns- 
band, during  the  continuance  of  the  marriage,  may  freely 
aliénate  and  dispose  of  the  common  property,  with  the  excep- 
tion of  that  which  belongs  to  the  class  of  castrenses  or  quasi 
castrenses^  witbout  the  consent  of  the  wife,  and  such  alienation 
shall  be  valid,  nnless  it  be  proved  that  it  was  made  with  inten- 
tion  to  defraud  her. 

Ley  14  of  Toro^  the  same  as  Ley  6,  tit.  4,  Ub.  10  of  tlie  lío- 
vissima  Recopilación^  and  No.  2775  of  the  Pandectas  Mgi- 
canas^  vol.  2,  pa^e  448,  declares  that,  the  marriage  being 
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dissolved  by  the  death  of  eitber  hasband  or  wife,  tbe  survivor 
may  freely  dispose  of  the  Gananciales^  althougb  he  or  she  may 
enter  into  a  second  or  third  inarriage,  and  children  of  the  fírst 
be  Hviüg,  without  being  obliged  to  reserve  for  such  children, 
either  the  property  or  proceeds  of  such  Gananciales. 

"  The  wife,"  says  Febrero,  (1  Fei.  Mej.  225,  eec.  19,)  "  ia 
"  clothed  with  the  revocable  and  feigned  dominión  and  posses- 
"  sion  of  one  half  of  the  property  acquired  by  her  and  her  hua- 
"  band  during  the  marriage ;  but,  after  his  death,  it  is  trans- 
"  ferred  to  her  eflfectively.  and  irrevocably,  so  that,  by  his  de- 
"  cease,  she  is  constituted  the  absoluto  owner  in  property  and 
"  possession  of  the  half  which  he  left."  But  he  observes,  in  the 
next  section,  "  The  husband  needs  not  the  dissolution  of  the 
"  marriage  to  constitute  him  the  real  and  veritable  owner  of  all 
"  the  Ga/nanddUs^  since,  even  during  the  marriage,  he  has  in 
"  effect  the  irrevocable  dominión,  and  he  may  administer,  ex- 
"  chango,  and,  although  they  be  neither  castrenses  ñor  qv4isi 
"  castrenses^  acquired  by  him,  may  sell  and  aliénate  them  at  his 
"  pleasure,  provided  there  exist  no  intention  to  defraud  the 
"  wife.  For  this  reason,  the  husband  living,  and  the  marriage 
'^  continuing,  the  wife  cannot  say  that  she  has  any  Gancmdáles^ 
"  ñor  interfere  with  the  husband's  free  disposition  thereof,  under 
"  pretext  that  the  law  concedes  the  half  to  her,  for  this  conces- 
^^  sion  is  intended  for  the  cases  expressed  and  none  other.'' 

The  doctrine  contended  for  by  the  plaintiflf  is,  in  efiFect,  not 
only  that  the  community  of  goods  between  husband  and  wife 
continúes  after  the  death  of  the  latter,  but  that  new  associates, 
the  children  of  the  marriage,  are  introduced  into  the  society, 
and  inherít  an  absoluto  and  indefeasible  estáte  from  the  mother, 
who  had  only  the  feigned  and  revocable  dominión.  The  chil- 
dren of  the  marriage  are  no  more  the  forced  heirs  {Jierederos 
forzáis)  of  the  wife  than  of  the  husband,  and  they  have  the 
right  of  succession  to,  not  merely  one  half,  but  four  fifths  of  the 
common  property,  so  that,  without  legal  cause,  they  cannot  be 
disinherited.  (2  Feh,  Mej,  30,  sec.  13;  id.  35,  sec.  18.)  And  yet, 
fraud  being  out  of  the  question,  there  can  be  no  doubt  that  the 
father  may  freely  aliénate  this  property  during  his  life  time, 
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and  by  his  last  will  direct  the  Bale,  distribation  and  alienation 
of  it  for  the  pajment  of  debts»  (2  Fd>.  líej.  163,  %ec.  12 ;  2  Sala 
Mej,  225,  %ec.  7.)  It  is  troe,  that  the  heirs  of  a  deceased  wife 
have  the  right  of  saccesfiion  to  her  property,  and  if  it  ehonld 
happen  that  they  are  not  alao  the  heirs  of  the  sorviidng  hnB- 
band,  an  account  wonld  have  to  be  taken  and  a  división  made ; 
but  if  the  heirs  of  the  deceased  wife  be  the  children  of  the  mar- 
riage,  they  have  the  right  of  succession,  not  to  the  half  but  to 
the  whole  estaie^  with  the  right  in  the  father  to  dispose  of  one 
fifth.  But  by  the  e%tate  in  law  is  nnderstood  the  residuej  after 
all  debts  have  been  paid,  whether  contracted  dnring  the  contin- 
nance  of  the  marriage  or  after  the  death  of  the  wife.  (2  Sala 
MeJ.  259,  see.  24.) 

A  father  may  dispose  of  his  property,  not  only  for  the  pay- 
ment  of  debts,  bnt  for  any  other  honest  purpose,  and  it  is  only 
when  an  intention  to  defraud  his  children  of  their  legitímate  in- 
heritance  is  proved,  that  this  natural  prerogative  of  the  parent 
can  be  restrained  by  an  application  to  the  judge.  {Vid.  Atara 
de  PartitiontbtíSj  Pars  3,  q.  22.) 

But  what  renders  the  position  of  the  plaintíff  more  singular 
is,  that  the  will  of  Alviso  disposes  of  the  estáte  precisely  as  the 
law  would  have  done,  if  he  had  died  intestate ;  and  the  execu- 
tor  has  merely  executed  what  the  law  itself  would  have  or- 
dained.  Not  even  the  fifth  is  given  to  strangers,  but  the  chil- 
dren are  instituted  heirs  to  the  whole.  The  important  and 
essential  partof  a  testament  is  the  institution  of  an  heir.  (2  FA. 
Mej.  26,  8ec,  1.)  With  a  particular  restriction  in  regard  to  this 
imposed  by  positivo  law,  a  person  may  dispose  of  his  property 
as  he  pleases.  He  may  direct  the  sale  of  his  goods,  or  the  dis* 
tribtttion  of  them  in  apede.  He  may  leave  the  execution  of  his 
testament  to  the  instituted  heir,  where  the  law  places  it^  or 
commit  the  trust  to  a  stranger,  and  in  case  of  both  being  unwil- 
ling  to  act,  the  judge  will  make  the  appointment.  But  in  every 
case  the  executor,  whether  testamentary,  legitímate,  or  dative, 
has  only  to  carry  into  effect  what  the  testator  has  ordained,  for 
the  will  of  the  testator  is  the  law  of  execntors.    (2  Feb.  Mej. 
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157 ;  Aiara  de  Partitionihvs,  Pa/r%  1,  cap.  1,  iT.  9 ;  id.  Para 
3,  qu.  24,  N.  72.) 

It  resulta  from  my  investigation  that,  after  the  death  of  hi8 
wife  as  well  as  before,  Alvieo  bad  the  entire  control  and  riglit 
of  disposition  of  the  whole  Gananciales;  that  no  estáte  vested 
in  the  children  in  the  one  half  of  the  common  property,  on  the 
decease  of  their  inother ;  that  thej  had  onlj  a  contingent  and 
defeasible  interest  in  it,  ^hich  eould  never  become  perfect  nntil 
the  death  of  their  father,  and  then,  only  after  the  payment  of 
his  debts ;  that  Alviso  in  devising  the  premises  in  controversj 
for  the  payment  of  his  debts  was  only  carrying  into  execution 
what  the  law  would  have  done  without  his  directions,  and  that 
the  dispositions  contained  in  his  will  are  legal  and  yalid.  It 
would  be  a  startling  doctrine  to  hold  that,  on  the  death  of  the 
wife,  one  half  of  the  common  property  iinmediately  vested  in 
the  children  of  the  marriage,  without  reference  to  the  payment 
of  the  debts  contracted  by  the  husband  for  the  benefit  of  the 
joint  community ;  and  yet  to  this  must  we  come  if  the  plain- 
tiff 's  position  be  correct.  The  common  property  should  be  and 
is,  not  one  half  but  the  whole,  a  security  for  the  payment  of 
debts  contracted  for  the  common  benefit,  and  also  by  the  hus- 
band after  the  death  of  the  wife,  and  neither  the  heirs  of  the 
wife  ñor  of  the  husband  have  any  interest,  except  in  the  portion 
which  shall  remain  after  the  payment  of  such  debts. 

I  have  examined  the  questions  involved  in  this  case  at  some 
length,  because  there  may  be  many  estates  in  this  state  the 
titles  to  which  may  depend  upon  the  same  or  similar  principies. 
The  judgment  must  be  affirmed. 

Ordered  accordingly. 


CASE 

ABGUED  AKD  D£T£RMINED 

SÚFREME  COURT 

OF  THE 

STATE  OF  CALIFORNIA, 

IN  OCTOBER  TERM,  1861. 


The  Pbople  ex  reí.  Cassebly  ve*  FrroH. 

The  power  of  fílling  vacancies  in  office,  vested  in  the  govemor  of  the  state  by  Arti' 
de  y.  sectioD  8  of  the  constitution  of  the  state,  applies  only  to  vacancies  occurríng 
under  círcumstances  when  the  original  appointing  (or  electíng)  power  cannot  act. 
Sach  power  is  limited  by  the  períod  when  the  people  or  the  legislatore  can  elect 
or  appoínt,  on  the  arrival  of  which  his  power  ceases,  and  the  ríght  of  appoint- 
ment  returns  to  the  original  appointing  power. 

The  power  to  fíll  an  office  carnes,  by  impUcation,  the  power  to  fill  a  vacancy,  and  all 
necessary  authority  to  carry  oat  the  original  power  and  prevent  it  from  becoming 
inoperative.  # 

An  appointment  to  fill  a  vacancy  in  the  office  of  state  prínter  made  by  the  govemor 
during  the  session  of  the  legislature  is  irregular  and  void. 

The  legislature  having  elected  a  state  prínter,  and  the  state  prínter  previously  ap- 
pointed  by  the  govemor,  having  resigned  after  the  adjournment  and  during  the  re- 
ceas,  whereupon  the  govemor  appointed  a  person  to  fill  the  vacancy  supposed  to 
exist :  Heldj  that  this  second  appointment,  as  well  as  the  former  one,  was  irreg- 
ular and  void. 

Under  the  provisions  of  law  reqairíng  certain  officers  to  file  their  official  bonds  with 
the  secretary  of  state,  within  a  specified  períod,  with  the  approval  of  the  govemor 
indorsed  thereon  and  signed  by  him,  {StcUtUes  of  California  for  1850,  j9.  74,  uc.  1, 
2,  3,)  and  declaríng  an  office  to  be  vacated  by  the  neglect  of  the  officer  to  give  the 
bond  required  by  law  within  a  specified  períod,  Q^JÍct  Conceming  Offices^'*  pasted 
jSpril  28,  1851,  aec.  39,)  the  failure  of  the  govemor  to  indorse  his  approval  on 
the  bond,  does  not  vacate  an  office  where  an  incumbent  has  within  the  time  fixed 
by  law,  given  a  sufficient  bond,  presented  it  to  the  governor  for  his  approval,  and 
deposited  it  in  the  office  of  the  secretary  of  state. 

[6191 
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Appeal  from  the  dietrict  court  of  the  eixth  judicial  district, 
(Sacramento,)  before  Aldrioh,  dietrict  judge,  upon  an  informa- 
tion  in  the  natare  of  a  writ  of  qtio  warranto  brought  on  behálf 
of  the  relator,  Casserlj,  against  Fitch,  to  determine  the  rights 
of  the  respective  parties  to  the  office  of  átate  printer.  Bj  con- 
8ent  of  parties,  jadgment  for  the  defendant  was  entered  up  in 
the  court  below ;  from  which  the  relator,  Casserly,  appealed. 

The  statement  of  facts,  as  agreed  upon,  is  as  follows : — 

On  the  trial  of  this  case  the  respondent  showed  for  warrant 
or  authoritj  bj  virtue  of  which  he  exercised  the  duties  and 
fiUed  the  office  of  state  printer,  a  commission  from  the  execu- 
tive  department  under  the  great  seal  of  the  state  signed  by  John 
McDougal,  govemor,  countersigned  by  W.  Van  Voorhies,  sec- 
retary  of  state,  and  bearing  date,  May  8,  1851,  appointing  the 
eaid  respondent  state  printer  to  fill  the  vacancy  occasioned  by 
the  resignation  of  J.  B.  Devoe.  The  respondent  further  showed 
thathehad,  within  the  proper  time,  taken  the  oath  of  office  and 
given  bond  which  was  approved  of,  in  conformity  with  law. 

The  relator  then  proved  that  on  the  Ist  day  of  May  1851,  the 
Benate  and  house  of  assembly  proceeded  to  the  election  of  a 
etate  printer,  at  which  election  the  relator  received  21  votes, 
which  was  a  majority  of  all  the  votes  cast,  and  was  declared 
duly  elected  state  printer  for  the  period  prescribed  by  law. 
And  the  relator  further  showed,  that  he  had,  within  the  proper 
time,  taken  the  oath  of  office  and  tendered  a  good  and  sufficient 
bond  to  the  govemor  of  the  state,  (which  bond  is  now  on  file  in 
the  state  department,)  in  conformity  with  law.  The  relator  then 
prodaced  the  concnrrent  resolution  herennto  attaobed  and 
inarked  Q^  A  ")  which  passed  unanimonsly  just  before  the  ad- 
joumment  of  the  legislature. 

The  respondent  then  showed  that  Joñas  Winchester,  who  had 
been  regularly  and  legally  appointed  state  printer,  and  Imd  faeld 
the  office  for  nearly  one  year, — on  the  28th  of  March  1861, 
gave  in  his  resignation  of  said  office,  which  was  duly  accepted. 
That  on  the  31st  of  March  1851,  James  B.  Devoe  was  appoint- 
ed state  printer  by  commission  from  the  govemor  of  that  date, 
during  the  session  of  the  legislature,  Bud  that  said  Devoe  duly 


SAN  FRANCISCO,  OCTOBER,  1851.  52I 

W      \      -  'l~  --------  I  .    _|  _  _    .  .  .  _  -         -  ^ _„^_ 

The  People  9.  Fitch. 

qnalified  himself  by  takíng  the  oatb  and  giving  the  bond  pr(v* 
vided  for  by  law. 

And  the  respondent  fnrtber  showed  that  on  the  2d  day  of 
May  1851,  the  said  James  B.  Devoe  reeigned  the  office  of  state 
printer  to  which  he  had  been  appointed  as  aforesaid,  and  after 
the  adjoumment  of  the  legislature,  and  that  the  respondent  was 
appointed  as  aforesaid  after  said  resignation,  and  that  said  re- 
spondent has  performed  the  duties  and  discharged  the  obliga- 
tions  of  said  office  ever  sinoe. 

And  it  was  further  shown  that  on  the  30th  day  of  April  1851, 
the  legislature  passed  a  bilí  throngh  both  houses  which  provided 
for  the  abülishment  of  the  then  existing  office  of  state  printer, 
and  creating  the  office  anew:  which  bilí  is  hereanto  attached 
and  marked  (B.)  which  bilí  did  not  receive  the  executive  sanc- 
tion,  ñor  did  it  become  a  law  by  lapse  of  time. 

It  was  further  shown  that  at  the  election  by  which  the  rela- 
tor claims  title  to  the  office,  the  respondent  was  a  candidate  for 
election  and  received  13  votes.  The  relator  also  exhibited  the 
certifícate  of  his  election  as  state  printer  on  Ist  of  May  as  afore- 
said, signed  by  the  speaker  of  the  house  and  president  of  the 
senate. 

Eugene  Casserly^  (the  relator,)  and  James  A.  McDougal^  (the 
attomey  general,)  for  the  appellants. 

Eugene  Oasserly  stated  and  argued  the  following  propositions  : 
I.  By  the  constitution  of  the  state,  {Art.  11,  sec,  6,)  "  all  offi- 
"  cers  whose  election  or  appointment  is  not  provided  for  by  this 
"  constitution,  and  all  officers  whose  offices  may  hereafter  be 
"  created  by  law,  shall  be  elected  by  the  people,  or  appointed 
"  by  the  legislature." 

This  is  the  leading  general  provisión  of  our  state  constitution 

on  the  subject  of  the  choice  of  officers.    It  is  obvious,  from  the 

letter  and  spirit  of  that  instrument,  and  the  policy  of  our  entire 

politícal  system,  which  submits  to  the  ordeal  of  an  election  by 

the  people,  or  their  representatives,  the  lowest  as  well  as  the 

highest  officers  in  the  state,  that  the  appointing  power  of  the  go- 

vemor  cannot  be  favored  or  enlarged  by  any  implication  of  laAv. 
VoL.  I.  34 
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But  that,  on  the  contrary,  wherever  it  is  brougbt  in  conflict  with 
tbe  rigbt  of  election,  bj  tbe  people  or  tbeir  repredentati ve»,  eveiy 
proper  presamption  of  law  sbould  be  given  in  favor  of  tbe  latter. 

II.  Tbe  office  of  state  printer  was  one  of  tboee  ^^  created  by 
^  law,"  ^^  after"  tbe  adoption  of  tbe  constitotion.  It  was  tbe 
creation  of  one  of  tbe  very  first  laws  pasaed  bj  tbe  firet  state  le- 
gislatore ;  and  in  pursuance  of  tbe  power  granted  to  the  1^;Í8- 
latnre  by  tbe  conetitution,  {ArL  11,  see,  6,)  it  was  made  an  office 
purely  of  legislativo  appointinent,  and  to  be  retained  entirelj 
witbin  tbe  legislativo  ^^  control." 

Tbe  office  of  state  printer,  by  tbe  expresa  terms  of  tbe  Act  ere- 
ating  it,  (an  Act  passed  in  tbe  exercise  of  tbe  foU  constitutional 
power  of  tbe  legislature,)  by  a  long  establisbed  conrse  of  prece- 
dents  in  all  tbe  otber  states  of  tbe  Union,  and  by  obvióos  and 
parajnonnt  reasons  of  public  policy — is  an  office  pnrely  of  legis- 
lativo creatioD,  use  and  necessity,  a  portion  of  tbe  macbinery  of 
legislation,  essential  to  its  fnll  and  bealtby  action,  and  sbould 
be  wbolly  witbin  tbe  legislativo  control,  not  only  as  to  tbe  ori- 
ginal appointment,  but  as  to  all  otber  acts  necessary  to  continué 
tbe  office  witbin  tbe  '^  control"  and  supervisión  of  tbe  legisla- 
ture. 

The  constitution  {Art  11,  seo.  6,)  gave  to  tbe  legislatare  pie- 
nary  powers  of  prescribing  bow  all  officers  sbould  be  cbosen ; 
and  tbey  bave  exerted  tbose  powers  in  tbe  case  of  tbe  state 
printer,  by  making  it  an  office  purely  of  legislativo  appoint- 
ment, and  to  be  kept  witbin  tbe  legislativo  ^'  control."  (JSeeAct 
to  créate  offwe  of  State  Printer.    Statutea  qf  IS&Oyp.  46,  seo.  1.) 

The  duties  of  state  printer  bave  relation  allnost  exclusively 
with  tbe  legislature.  {See  Act  defining  his  duties,  sec.  1,  Stai. 
f.  83.) 

Compare  special  words  of  Act  creating  office  of  state  printer : 
{eec.  1,  Stai.  p.  46  :)  "  shall  be  elected  by  and  under  tbe  entire 
"  control  of  tba  legislature,"  with  the  words  of  tbe  constitutional 
provisión  vesting  in  eacb  house  of  tbe  legislature  tbe  cboice  of 
its  own  officers :  ^'  Eacli  house  sball  choose  its  own  officers,"  &c. 
{Constitution^  Art.  4,  sec.  8.) 

The  power  of  "  entirely  controlling"  the  office  of  state  print- 
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•er  being  giv«n  by  la^  to  the  legislature,  all  the  rights  and  au* 
thority  requisite  to  execute  the  original  power,  and  prcvent  it 
from  becoining  inoperative,  follow  by  necessary  implication  of 
law.  TbÍ8  Í8  the  leadlng  principie  applied  to  determine  the 
'Constitiitional  powers  of  Congrees.  {See  HyUon  v.  The  ühüed 
States,  3  DaUas,  171 ;  McCulhch  v.  The  State  of  Maryhnd^  4 
WheaL  316;  Dobbin  v.  The  Lake  Ene  Ccmpany^  16  Peters,  485  ; 
'Oihbon  V.  Ogden,  9  Wkeat.  1 ;  Brovm  v.  The  State  of  Maryland^ 
12  Wheat.  419;  ühüed  States  y.  Fiske,  2  OawcA,  858;  and  see 
opinión  of  Chief  Justice  Marshall  in  the  last  case.) 

ihieinporanea  ^exposüio  fortissima  esl  in  lege  ;  and  the  Act  ere- 
ating  the  office  of  átate  printer  was  pa88ed  directly  upon  the 
adoption  of  the  new  constitution,  and  by  a  legislatnre,  many  of 
the  members  of  which  were  fresh  from  the  labore  and  discassioDB 
of  the  -conetitutional  convention. 

That  the  intention  of  the  IegÍ8latnre  was  to  retain  the  office  of 
State  printer  entirely  within  the  legislative  control,  is  too  obvious 
to  reqnire  arguraent ;  and  that  they  supposed  the  words  of  the 
act  8ufficient  to  carry  ont  their  intention,  is  equally  manifest. 
The  Actcarries  with  it  the  strongest  forcé  both  of  contemporane- 
otis  and  legislative  constrnction  which  it  is  possible  to  imagine. 

III.  Under  the  act  creating  the  office  of  state  printer,  {Staú. 
for  1850,  cAap,  2,  seo,  1,)  and  the  Act  "  concerning  offices,'* 
{passed  April  28, 1861,  sec.  41,)  the  power  to  fiU  vacancies  in 
the  office  of  state  printer  was  in  the  legislatnre. 

This  flows  also  from  the  general  authority  over  vacancies,  ne- 
cessarily  resulting  from  the  original  authority  to  appoint,  from 
the  nature  of  the  office  itself,  and  the  uniform  course  of  practico 
in  snch  cases. 

The  new  Act  "  concerning  offices,"  passed  both  houses  of  the 
legislature  in  the  midst  of  the  controversy  as  to  the  governoHs 
assnmed  power,  and  the  virtue  of  his  commissions.  Section  41 
provides : 

"  Vacancies  that  may  happen  in  offices,  the  appointment 
"to  which  is  vested  in  the  Governor  and  senate,  or  in  the 
"  legislature,  shall  be  filled  by  the  Governor,  during  the  recesa  of 
"the  legislature,  by  granting  commissions  that  shall  expire 
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'^  whenerer  the  Governor  and  senate,  or  the  legÍBlatare,  sball  ap- 
"  point  a  person  or  persona  to  fiU  eucli  offices." 

Compare  this  with  the  section  in  the  oíd  law  for  whích  it  was 
substituted : — 

"  Sec.  44.  Vacancies  that  may  happen  in  offices,  the  appoint- 
"  ment  of  whích  is  vested  in  the  Governor  and  senate,  or  in  the 
"  legislature,  shall  be  fiUed  by  the  Governor  during  the  recese 
"  of  the  legislature,  by  granting  commissions  ^  that  shall  expire 
"  at  the  end  of  the  next  session.' " 

Evidently,  the  intention  of  the  legislatnre  in  striking  ont  the 
words  '^  that  shall  expire  at  the  end  of  the  next  session,"  and 
substituting  for  them  the  words  "  whenever  the  Governor  and 
^'  senate,  or  the  legislature,  shall  appoint  a  person  or  persons  to 
"  fill  such  offices," — was  to  meet  the  constitutional  exception, 
{Const  AtL  5,  sec,  8,)  "  when  any  office  shall,  from  any  canse, 
"  become  vacant,  and  no  mode  is  provided  by  the  constitution 
"  and  laws  for  filling  such  vacancy,  the  Goverpor  shall  have 
"  power  to  íill  such  vacancy,"  &c. — and  to  "  provide  a  mode  by 
'*  law  for  filling  vacancies,"  in  offices  "  the  appointment  of  which 
"  is  vested  in  the  Governor  and  senate,  or  in  the  legislature," — 
and  thus  settle  the  then  pending  controversy  between  the  legis- 
lature and  the  Governor. 

The  words  in  the  new  law — '*  whenever  the  Governor  and 
"  senate,  or  the  legislature,  shall  appoint  a  person  or  persons  to 
"  fill  such  offices," — are  sufficient  to  give  the  power  to  fill  such 
vacancies. 

The  principie  that  whatever  the  law  assumes  as  having  been 
done,  or  as  to  be  done,  especially  if  in  pursuance  of  an  original 
power,  may  rightfully  and  according  to  law,  be  done,  is  indis- 
putable. It  is  the  converse  of  the  principie  that  what  ought  to 
be  done  in  the  pursuance  of  a  rightful  authority  the  law  will  ás- 
enme has  been  done. 

It  is  upon  this  principie  that  the  power  of  the  President  to  re- 
move  his  cabinet  officers,  Secretary  of  State,  of  the  Treasury, 
&c.,  resta.    {See  1  Kenfs  Cornm.  309  ;  3  Story^s  Comm.  394-7.) 

"When  a  power  is  inherent  (as  of  the  people  to  vote  for  the 
election  of  officers,  or  of  the  legislature  to  appoint  the  same) — a 
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very  slight  implication  of  law  will  suffice  to  authorize  its  exer- 
tion,  for  the  purpose  of  giving  it  effect,  or  preventing  it  from 
becoming  inoperative.  {See  JBenshaw  v.  Foster^  9  Pick,  312-7,) 
and  remarks  of  Chief  Justice  Parker : — "  If  an  enlarged  sensQ 
**  of  any  particular  form  of  expression  should  be  necessary  to  ac- 
*'  complish  80  great  an  object  as  the  convenient  exercise  of  the 
"  fundamental  privilege  or  right,  (as  that  of  election,)  such  sense 
"  must  be  attribnted." 

The  constitution  of  the  United  States,  and  the  constitutions  of 
6ome  twenty  states  of  the  Union,  contain  provisions  on  the  snb- 
ject  of  filling  vacancies  in  oflSce,  which  not  only  bear  a  striking 
analogy  to  those  in  our  constitution  and  laws,  but  which  by  a 
most  reraarkable  uniforraity  of  expression,  imply  and  assume 
the  power  to  fiU  vacancies  to  be  a  necessary  result  of  the  original 
power  to  appoint. 

The  constitution  of  the  United  States,  Art.  2,  sec.  2,  says : 
*^  The  President  shall  have  power  to  fill  up  all  vacancies  that 
*'  may  happen  during  the  recess  of  the  senate,  by  granting  com- 
"  missions  that  shall  expire  at  the  end  of  their  next  session." 

The  practical  expósition  of  this  provisión  has  been  since  the 
foundation  of  our  governraent,  that  without  any  other  or  further 
provisión  of  law,  the  President  and  senate  have,  upon  the  assem- 
bling  of  the  senate,  filled  all  vacancies  in  office,  the  appointment 
to  which  is  invested  in  them  ;  and  in  like  manner  both  houses 
of  Congress  have,  upon  their  meeting,  or  during  the  session, 
filled  vacancies  in  the  offices,  the  appointment  to  which  is  in- 
vested in  them. 

For  similar  provisions,  upon  which  the  like  practical  construc- 
tion  has  been  put,  see  the  constitutions  of  the  following  states  : 
Maine  ConsL  Art.  5,  j?.  1,  see,  15 ;  Massachusetts,  amendment  to 
Const  sec,  4 ;  Oonnecticut,  Art.  4,  sec,  20 ;  New  York,  Art.  5,  sec. 
4 ;  diitOy  Art.  6,  sec.  1,  Art.  7,  sec.  12  ;  New  Jersey,  Art.  10,  sec.  9  ; 
Pennsylvaniay  Art.  2,  sec.  8  ;  ditlo,  Art.  6,  secs.  1  and  3 ;  Virginia, 
Art.  4,  sec,  4;  Norlh  Carolina,  sec.  20;  Florida,  Art.  3, 
sec.  15 ;  Alabama,  Art.  4,  sec,  15  ;  Louisiana,  Tith  3,  s&i.  50 ; 
Kentucky,  Art,  3,  sec.  10 ;   Ohio,  Art,  8,  sec,  1 ;  Indiana,  Art.  4, 
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sec.  9  ;  Illinois,  ArL  3,  sec,  8 ;  Michigan,  Art.  6,  sec.  12  ;  ArJcan- 
908,  ArL  5,  sec.  15  ;  lowa,  ArL  6,  sec.  8 ;  &c.,  &c. 

Taking  intD  view  the  uniformity  of  expression  in  áll  these 
coDstitutioDS,  and  of  the  practical  exposition  put  vpon  the  pn>- 
TiBion  in  80  many  different  etates,  althongh  in  all  of  them  (ex- 
cept  lowa)  the  constitutional  provisión  Í8  moreunlimited(6ofar 
88  respecte  the  Govemor's  power)  than  in  our  own  state,  the  con- 
clusión is  irresistible  that,  both  upon  principie  and  by  a  long 
and  unbroken  current  of  legislative  and  judicial  anthoritj  and 
precedent,  the  doctrine  is  now  firmlj  established,  that  the  power 
to  fiU  vacancies  is  part  and  parcel  of  the  original  power  to  ap- 
point,  and  can  be  exercised,  as  of  course,  whenever  the  occasion 
aríses ;  and  that  the  appointments  to  fiU  vacancies,  made  dnriiig 
the  recess  of  the  legislature,  or  in  the  intervals  between  the  elec- 
tions  by  the  people,  are  mere  temporary^  expedienta  resorted  to 
ex  necessitate  to  prevent  injury  to  the  pnblic  interests,  nntil  tbe 
next  session  of  the  legislatnre,  or  the  aext  election  by  the  peo- 
ple, when  the  original  power  comes  in  play  again,  and  the  va- 
caney  is  regularly  filled. 

The  same  principie  evidently  rnns  throBgh  the  whole  ef 
onr  own  state  legislation  on  the  snbjeet  of  vacancies  in  office. 
The  new  Act  "  concerning  offices,"  passed  April  28, 1851,  was^ 
obviously  from  its  tenor,  designed  to  provide  for  all  vacancies 
that  might  possibly  arise,  in  offices  of  every  class,  whether  orígin- 
ally  appointed — Ist,  by  the  govemor ;  2d,  by  the  govemor  and 
aenate ;  8d,  by  the  legislatnre;  and  4th,  elected  by  the  people. 
Yet  it  is  remarkable  that  in  sevcral  instances  of  offices  elective 
by  the  people,  there  is  no  provisión  expressly  avthorízing  them 
to  fill  vacancies  at  an  election.  The  fact  that  the  people  have 
the  power  to  fill  them  is  every where  assumed.  {See  sec.  46  and 
47  of  the  Act.) 

The  same  principie  was  applied  in  the  decisión  of  a  recent 
case  in  New  York,  analogous  to  the  present.  {Matter  of 
Whiting,  2  Barbour^  513.)  The  health  officer  of  the  city  of 
!New  York,  (an  office  of  immense  emolnment,)  is  appointed  by  the 
govemor  and  senate ;  and  all  vacancies  occurring  in  the  office, 
whether  from  temporary  inability  or  otherwise^  are  fiUed  by  the 
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Board  of  Health  of  the  city  of  New  York ;  but  "  the  person  so 
"  appointed  shall  hold  his  office  only  till  such  inability  be  re- 
**  moved,  or  the  sense  of  the  governor,  or  the  governor  and 
"  Benate,  ehall  be  declared."  Under  this  law,  Dr.  Childs  was 
appointed  by  the  Board  of  Health  of  the  city  of  New  York  to 
fiU  a  vacancy  occasioned  by  resígnation.  Soon  afterwards  Dr. 
Whiting  was  appointed  by  the  governor  and  senate  to  the  same 
office.  Dr.  Childs  refased  to  vacate  the  office,  claiming  that 
Whiting  had  not  been  legally  appointed  ;  in  other  words,  that 
farther  legislation  was  required  to  enable  the  governor  and 
senate  to  make  a  good  appointment  to  fiU  the  vacancy.  The 
point  was  overrnled  on  the  argnment  of  the  case,  (which  was  a 
proceeding  in  the  natare  of  a  qiu>  warranto^  audjudgnient 
given  for  the  relator. 

If  these  doctrines  are  sound,  the  conclusión  is,  that  the  legis- 
lature  had  by  law  the  right  to  fiH  the  vacancy  in  the  office 
of  State  printer ;  in  which  case,  the  constitutional  provisión 
relied  on  by  the  defendant,  {Gonst.  Art.  F",  seo,  8,)  has  no  ap- 
plication :  being,  by  its  terms,  desígned  to  apply  only  to  those 
cases  where  the  constitution  and  laws  provide  no  modé  of 
filling  the  vacancy ;   as  will  be  seen  by  the  next  point  in  order. 

IV.  The  constitutional  provisión,  Art,  V,  sec.  8,  was  not  de- 
fiigned  to  enlarge  the  appoínting  power  of  the  governor,  ñor  to 
restrict  or  take  away  the  power  of  the  legislature,  or  of  the  peo- 
ple. It  undertakes  raerely  to  make  provisión  for  filling  cer- 
tain  vacancies  temporarily,  until  the  legislature  or  the  people 
«hall  have  had  an  opportanity  to  act  by  filling  them  perman- 
ently. 

The  words  of  the  constitution  are : — 

"  When  any  office  shall,  from  any  cause,  becorae  vacant,  and 
**  no  mode  is  provided  by  the  constitution  and  laws  for  filling 
**8uch  vacancy,  the  governor  shall  have  power  to  fiU  such 
"  vacancy,  by  granting  a  commission,  which  shall  expire  at  the 
"  end  of  the  next  session  of  the  legislature,  or  at  the  next  elec- 
"  tion  by  the  people." 

The  object  is  not  to  extend  the  appointing  power  of  the 
governor  in  derogation  of  the  rights  of  the  legislature  or  the 
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people.  By  its  terms,  the  operation  of  the  section  ia  limited  to 
tho8e  exceptional  cases  of  vacancies,  for  fiUing  which  there  is 
DO  otber  ^^  niode  provided  by  the  constitutíon  and  the  laws ;''  and 
until  ''  the  eud  of  the  next  session  of  the  legislatnre,  or  tbe 
^^  next  election  by  the  people.^'  Thns  far  and  no  farther  the 
power  of  the  governor  extends.  Whenever  the  original  ap- 
pointing  power  can  act,  tho  govemort  authority  is  at  an  end. 

The  object  of  the  section  is  to  prevent  injury  to  the  ptiblie 
interests  for  the  want  of  a  person  to  discharge  the  duties  of  a 
public  oflSce. 

As  to  the  natnre  of  such  temporary  appointments^  and  the 
üght  in  which  they  are  to  be  regarded,  see  Tappan  v.  Gray,  (9 
Paige^  5110  and  remarks  of  "Walworth,  Chaneellor.  The  pro- 
visión of  law,  (1  ir.  Y.  R.  8.  123,)  nnder  which  tbe  case  waa 
decided,  was  analogous  to  that  nnder  discussion. 

IIow  this  provisión  of  the  constitntion  was  regarded  by  the 
£rst  legislature,  (many  of  the  members  of  which  had  been 
membei*8  of  the  convention,  and  the  whole  of  them  witnesses 
of  the  formation  of  our  constitntion,)  is  evident  from  sec.  44  of 
the  oíd  act  concerning  ofScers.    The  section  reads : — 

^^  Yacancies  that  may  happen  in  offices^  the  appointment  of 
"  which  is  vested  in  the  governor  and  senate^  or  in  tbe  legisla- 
"  ture,  shall  be  filled  by  the  governor  dnring  the  recesa  of  the 
'^  iegislature,  by  granting  commissions  that  shall  expire  at  the 
"  end  of  the  next  session." 

Sec.  45  reqnires  the  governor  "  to  lay  before  the  Iegislature 
^'  at  the  earliest  day  practicable,  a  statement  of  all  appoint- 
"  raents  made  by  him  since  the  preceding  session,  to  fill  vacan- 
"  cies." 

This  is  the  practical  exposition  by  the  first  Iegislature  of  the 
constitntional  provisión,  and  it  manifestly  proceeds  npon  the 
grounds — 1.  That  the  governor's  power  to  fill  vacancies  exists 
only  during  the  recess  ;  and  2.  That  when  the  Iegislature  meet 
they  shall  proceed  to  make  regular  appointments  in  place  of  the 
temporary  ones  made  by  the  governor.  And  for  this  pnrpose 
he  is  to  advise  the  Iegislature  of  all  such  appointments  made  by 
him  since  the  preceding  session. 
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And  see  People  ex  reí.  Barbour  v.  Mott^  OctoberTerm,  1851, 
Supreme  Court  of  California. 

The  construction  contended  for  by  the  defendant,  involves  the 
most  irreconcileable  difficnities  and  absnrdities,  and  leaves  a 
large  class  of  vacancies  unprovided  for,  upon  the  extraordinarj 
theory  that  when  the  coramissions  of  the  governor  expire,  the 
appointing  power  of  the  legislature,  or  of  the  people,  is  noi  to 
take  effect. 

In  other  words,  we  are  asked  to  snppose  that  the  constitntion, 
in  allowingthe  governor  to  fiU  vacancies  by  issning  commissions 
"  to  expire  at  the  end  of  the  next  session  of  the  legislature 
"  or  the  next  election  by  the  people," — meant,  that  these  vacan- 
cies should  7wt  be  fiUed  by  the  legislature  during  its  next  ses- 
sion— should  Tiot  be  filled  at  the  next  election  by  the  people. 

This  is  not  the  only  difficulty  in  the  way  of  this  construction. 
In  its  terms,  the  provisión  is  absoluto,  and  the  commission 
issued  by  the  governor  is  not  to  expire  "  until  the  end  of  the 
"  next  session  of  the  legislature."  Thus,  the  commission  of  the 
defendant,  issued  to  him,  May  éth,  1851,  would  not  expire  until 
the  end  of  the  next  session  of  the  legislature — say  May  Istj  1852 ; 
although  the  act  creating  the  office  of  state  printer  makes  his 
term  of  office  the  same  with  that  of  the  state  treasurer  and 
controller ;  that  is,  two  years  ending  December  31st,  1851.  (See 
Stat  of  1850,  p.  45-6.)  So  that  a  teniporary  appointment  made 
to  fiU  a  vacancy,  would  give  to  the  incumbent  a  better  title,  and 
a  longer  térra  of  office  by  some  four  months,  thau  if  he  had  been 
in  the  first  place  regularly  appointed. 

Again :  The  section  being  absolute  in  its  terms — iinder  the 
interpretation  sought  to  be  fastened  upon  it,  the  governor  hav- 
ing  power  to  fiU  any  vacancy  by  his  commission,  to  last  until 
the  end  of  the  next  session,  if  a  vacancy  should  "  from  any 
"  cause"  "  happen"  during  the  recess  of  the  legislature,  in  the 
office  of  the  secretary  of  the  senate,  or  of  the  clerk  of  the 
assembly — ^he  would  have  the  right  to  fasten  a  creature  of  his 
own  upon  the  senate  or  the  assembly,  however  obnoxious  to 
either  house,  for  the  whole  of  the  next  session. 

The  answer  to  an  usurpation  of  power  like  this,  would 
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be,  of  couree,  that  by  the  constitution  "  each  house  of  the  legis- 
'^lature  has  the  power  to  choose  its  own  officers,"  and  as  a 
necessary  consequence  the  power  to  fiU  all  vacancies  in  those 
ofSces. 

The  analogy  in  the  present  case  is  perfect.  By  law  the  legis- 
ture  has  the  state  printer  under  its  "  entire  control,"  and  conse- 
qnently  the  power  to  fiU  all  vacancies  in  the  office,  except  those 
occurring  during  the  recess. 

Henee,  thero  being  a  mode  of  filling  such  vacancies  pro- 
vided  "by  law,  the  constitutional  power  of  the  governor  does  not 
apply. 

V.  The  election  of  a  state  printer  by  thelegislatnre,  May  Ist, 
1851,  was  valid  and  regular,  was  made  under  the  existinglaws, 
and  holds  for  the  unexpired  term. 

By  its  own  limitation,  Winchester's  commission  expired  on 
the  last  day  of  the  seseion.  Devoe,  of  conrse,  even  if  regularly 
appointed  by  the  governor  to  fiU  the  vacancy  occasioned  by 
Winchester's  resignation,  took  no  other  or  greater  rights  than 
Winchester  had  ;  and  his  commission  expired  on  the  same  day 
with  Winchester's,  under  whoni  he  held,  if  at  all. 

Admitting  that  Devoe  was  rightfully  in  the  office,  the  elec- 
tion by  the  legislature  (May  Ist,  1851,)  took  effect  upon  the 
expiration  of  his  term,  which  event  took  place  the  foUowing 
day. 

Tliis  is  the  established  law  of  elections,  that  no  matter  wben 
held,  they  take  effect  upon  the  expiration  of  the  current  term. 
(See  Pratt  v.  Alleriy  13  Conn.  119  ;  andEasley  v.  Spence^  7  Ala. 
500.) 

The  election  was  held  under  the  existing  laws,  and  was,  of 
course,  for  the  unexpired  term,  and  until  a  successor  should  be 
appointed  and  qualified.  {See  Stat.  of  1850,  cJiajp.  2,  sec.  1; 
and  Conat  Art.  5,  8ec.  18  and  2.) 

YI.  The  election  of  the  relator,  May  1  st,  1851,  being  valid,  the 
refusal  or  omission  of  the  governor  to  approve  his  official  bond 
has  not  vacated  his  office,  ñor  prejudiced  his  rights. 

The  Act  creating  the  office  of  state  printer,  {Stat,  of  1850,  $, 
45,)  requires  that  the  printer,  {pee,  2,)  before  entering  upon  the 
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duties  of  his  oflSce,  "  shall  execüte  a  bond  for  the  faithful  and 
"  ekílful  performance  of  the  work  in  the  penal  sum  of  010,000, 
"  aceeptable  to  the  govemor,  and  payable  to  the  state  of  Cali- 
"  fornia,  -which  bond  shall  be  deposited  in  the  office  of  the  secre- 
"  tary  of  state  for  safe  keeping." 

The  act  "  conceming  official  bonds  of  officers,"  [Stat.  oflSSO^ 
p.  74,)  provides,  {sec,  1,)  that  the  bond  of  the  state  printer  shall 
be  approved  by  the  govemor,  and  filed  and  recorded  in  the 
office  of  secretary  of  state ;  that  {sec.  2)  such  approval  shall  be 
indorsed  thereon,  and  signed  by  the  governor ;  and  {sec.  3)  that 
the  secretary  of  state  shall  not  file  and  take  charge  of  the  bond 
until  approved  as  prescribed  by  law. 

The  new  Act  concerning  officers,  passed  April  28th,  1851,  pro- 
vides  (sec.  39)  that  an  office  is  vacated  by  the  refnsal  or  neglect 
of  a  person  elected  or  appointed  to  give  the  bond  required 
within  the  samo  time  in  which  he  is  reqnired  to  take  the  oath 
of  office.  Sec.  28  provides  that  "  the  oath  of  office  shall  be 
"  taken  and  subscribed  by  every  officer  (whose  oath  is  required 
"  to  be  indorsed  on  his  commission  or  certiflcate)  within  ten 
"  days  after  the  reception  of  his  said  commission  or  certiflcate, 
"  or  within  ten  days  after  the  commencement  of  his  term  of 
"  office,  if  his  commission  or  certifícate  shall  have  been  receiv 
"  ed  by  him." 

"The  time  within  which  the  bond  is  to  be  "given  or  ex- 
"  ecnted"  is  referred  by  the  law  to  the  time  of  the  reception  of 
the  commission  or  certiflcate. 

If  from  any  canse  the  commission  or  certiflcate  is  not  receiv- 
ed,  the  bond  need  not  be  execnted ;  and  the  time  for  giving  it 
begins  to  run  only  from  the  date  of  its  reception. 

This  is,  of  itself,  a  sufficient  answer  to  any  technical  objection 
in  reference  to  the  bond. 

Admitting,  however,  that  the  bond  should  have  been  filed, 
the  relator  made  a  substantial  compliance  with  the  law.  At 
least,  he  did  every  thing  in  his  power  to  that  end. 

Supposing  the  relator  bound  to  file  his  bond  before  receiving 
his  commission,  the  evidence  shows  a  compliance  as  far  as  was 
possible  on  his  part  with  the  reqnirements  of  the  law.    There 
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having  bcen  no  laches  on  Lis  part,  the  law  will  not  allow  him  to 
suffer  by  the  wrongful  act  of  the  govemor.  {See  4  Barh.  S. 
S.  a  If.  Y.  621 ;   1  Ilid.  325.) 

The  truth  is,  however,  that  in  no  event  does  the  faílure  to 
file  the  bond  vacate  the  office.  The  essential  act  reqnired  is 
the  "  givíng  "  or  "  executing  "  the  bond.  {See  Stat.  for  1850, 
chap.  2,  see.  2,  and  ^^  Act  concemin^  offices^^^  passed  Apiñl  28, 
1861,  séc.  39,  c^ove  qiu>ted.) 

In  this  case,  the  relator  did  "  give  "  and  "  execute  "  a  bond 
within  the  specified  time,  and  "  deposit "  it  (as  reqnired  by  the 
Act  creating  the  office,  section  2,)  in  the  office  of  the  secretary  of 
State.  This  was  a  "giving"  and  "execnting"  ofthe  bond  to 
the  state,  and  the  snreties  were  liable  on  it,  and  the  st^te  coald 
bring  suit  for  a  breach,  with  all  the  rights  and  remedies  which 
it  could  have  in  any  case. 

Formal  defects  do  not  vitiate  the  bond.  See  Act  concerning 
official  bonds,  section  11,  {Statp.  75,)  and  section  12. 

It  is  only  a  total  omission  to  give  the  bond  which  vacates  the 
office.     Any  defects  or  irregularities  short  of  that  are  cured  by 

law.  {See  U,  States  v. ,  1  Brock.  195;  Dixon^,  U.  States^ 

id.  177;  Van  Deusen  v.  Uayward^  17  We9id.  67;  Ringv. 
Gibhs^  26  Wend.  502;  Spech  v.  Commonwealth^  3  Watts  <& 
Serg.  324 ;  Hester  v.  Keith,  1  Ala.  316  ;  Whitted  v.  The  Gao- 
emor^  6  Pcrt^  335 ;  State  v.  Findley^'lO  Ohio^  51.) 

The  relátor's  bond  was  "  given "  and  "  executed "  to  the 
state,  when  it  was  deposited  in  the  office  of  the  secretary  of 
state.  {See  Apthorp  v.  North^  14  Mass.  167 ;  2  Wend.  615 ;  StaU 
V.  McAlpin^  4  Iredell^  140 ;  Young  v.  TTie  State,  7  Gilí,  efe 
Jbhns.  253.) 

The  want  of  the  approval  does  not  vitiate  the  bond.  {See 
Stevens  v.  Trea^urers^  2  McCord^  107  ;  Musselman  v.  Convmmr 
weaU\  7  Barr^  240 ;  Moore  v.  State^  9  Miss.  334 ;  Young  v. 
The  State  ^  7  Gilí.  <&  Johns.  253 ;  Davis  v.  Hay  den  ^  3  Scam.  36 ; 
Auditor  V.  Woodrvff^  2  Pilce^  73 ;  Taylor  v.  Auditor^  2  Pife, 
174.) 

And  see  "  Act  concerning  Official  Bonds,"  &c.,  section  11, 
{Stat.  p.  76,)  and  section  12. 
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Thcse  considerations  respecting  the  filing,  giving,  or  approval 
of  the  bond,  have  no  application  in  this  case ;  in  consequence 
of  the  non-receipt  by  the  relator  of  his  comraission. 

No  formal  demand  of  the  commission  from  the  governor  was 
necessary,  on  the  part  of  the  relator.  The  circurastances  of  the 
case — the  power  assumed  by  the  governor,  and  the  issuing  by 
him  of  a  commission  to  the  defendant,  May  2d,  1851,  constituted 
a  suíBcient  refusal. 

VII.  There  being  no  vacancy  in  the  office  of  stat^  printer  at 
the  time  of  the  appointment  of  the  defendant,  (May  4th,  1851,) 
that  appointment  was  invalid. 

The  relator  was  elected  by  the  Legislature,  May  Ist,  1851, 
and  his  election  (even  admitting  the  validity  of  Devoe's  ap- 
pointment) took  effect  immediately  iipon  the  cióse  of  the  ses- 
sion,  which  occurred  between  midnight  of  the  same  day  and  the 
following  morning. 

There  was  therefore  no  vacancy  in  the  office,  and  the  govern- 
or's  power  of  appointment,  being  only  to  fiU  vacancies,  could 
not  apply.     {See  Co'nstit  Art.  V,  sec.  8.) 

Murray  Mon'ison  and  Tod  Róbvnson^  for  the  respondent. 

Tod  RóbiuBon  insisted  upon  the  following  points,  viz. : — 

I.  The  decisión  of  the  court  below  will  be  sustained  by  every 
legal  intendment.  It  is  the  duty  of  the  appellant  to  show  affir- 
matively  that  the  inferior  conit  erred  in  its  judgment. 

II.  It  appears  from  the  statement  of  the  case,  that  Winches- 
ter, the  original  state  printer,  was  duly.and  regularly  chosen  for 
that  office.  By  the  law  which  then  existed,  his  term  of  office 
expired  on  the  Ist  of  January,  1852. 

III.  üpon  his  resignation,  if  during  the  recess  of  the  legisla- 
ture,  the  successor's  term  of  appointment  would  expire  on  the 
last  day  of  the  next  session.  But  the  resignation  took  place 
during  the  session  of  the  legislature.  By  law  then,  there  was 
no  provisión,  ñor  is  there  any  now,  to  fiU  vacancies  happening 
during  the  session  of  the  legislature.  The  constitution  declares 
that  when  no  such  provisión  exists,  the  vacancy  shall  be  filled 
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by  execiitive  appointment,  which  appointment  shall  expire  at 
the  end  of  the  next  Bession  of  the  legislature. 

IV.  Devoe  was  appointed  during  the  session  of  the  legisla- 
ture.  His  tenn  of  oíBce  would  only  then  expire  on  the  ex- 
piratiou  of  the  original  term  of  office,  or  at  the  end  of  the  next 
session,  Now,  the  next  session  is  the  session  of  1852.  He  re- 
signed  aíter  the  adjournment  of  the  legislatare,  when  the  re- 
spondent  was  appointed  for  the  next  period.  It  ís  not  compe- 
tent  for  the  legislature  to  legislate  a  man  out  of  office  created  bj 
law,  other  than  by  abolishing  the  office  itself ;  or,  if  it  has  the 
power  to  diminish  the  term  of  office,  the  incumbent  would  be 
entitled  to  the  whole  of  the  diminished  period  subject  to  the 
act  of  legislation ;  provided  it  did  not  extend  the  duration  be- 
yond  the  term  of  the  original  appointment 

V.  Now,  when  Devoe  was  appointed,  his  term  extended  to 
the  next  Januarj,  as  has  been  shown.  The  legislature  did  not 
abolish  the  office  of  state  printer,  as  it  was  contemplated  to  do, 
and  in  reference  to  which  the  appointee  was  appointed.  The 
legislature  did  not,  ñor  did  they  atterapt  to,  limit  Devoe's  term 
of  office.  They  left  hini  as  they  found  him,  with  the  right  to 
the  office  until  January,  1852.  After  the  adjournment  he  re- 
signed,  and  the  respoudent  was  duly  appointed. 

VI.  It  was  the  duty  of  the  appellant  to  submit  sucli  bond  as 
the  executive  would  approve.  It  is  a  judicial  presumption  that 
the  co-ordinate  departments  of  the  govemment  will  do  their 
duty.  And,  if  the  govemor  has  not  approved  this  bond,  it  must 
be  taken  for  granted  that  he  refused  the  approval  in  the  legití- 
mate discharge  of  his  duty,  and  in  the  proper  exercise  of  his 
executive  duty,  until  the  contrary  appears.  Now,  the  state- 
ment  of  facts  does  not  state  on  what  ground  the  bond  was  re- 
fused, and  the  implication  is  irresistible  that  the  bond  was  not 
such  as  the  law  requires  the  officer  to  give  before  he  can  enter 
on  the  discharge  of  his  duties,  in  a  controversy  between  the 
government  and  any  one  claiming  title  or  right  to  any  office. 
The  appellant,  if  aggrieved  in  this,  is  entitled  to  his  remedy  in 
a  direct  proceeding  against  or  with  the  executive. 
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£1/  the  Gcmrty  Mctbbay,  J.*  From  the  agreed  statement  of 
facts  in  tbi8  caae,  Jt  appears  tbat  Joñas  Winchester,  wbo  was 
duly  elected  state  printer,  resigned  his  oflSce  on  the  28th  of 
March,  1851.  On  the  Slst  of  March,  1851,  while  the  legisla- 
ture  were  in  session,  the  governor  appointed  James  B.  Devoe  to 
fill  the  vacancy  created  by  said  resignation.  Devoe  continued 
in  office  until  the  2d  of  May,  1851,  after  the  adjoumment  of  the 
legislature,  on  whích  day  he  resigned.  After  the  resignation  of 
Devoe,  the  respondent,  (Fitch,)  was  appointed  by  the  governor, 
and  has  discharged  the  daties  of  the  office  ever  since. 

On  the  first  of  May,  1851,  an  election  was  held  in  the  legis- 
lature for  the  office, of  state  printer,  and  the  relator,  Casserly, 
received  a  majority  of  the  votes  cast,  and  was  declared  accord- 
ingly  duly  elected  state  printer  for  the  unexpired  térra  of  said 
office,  and  thereupon  he  took  the  oath  prescribed  by  law  and 
tendered  his  bond  of  office. 

For  the  respondent  it  is  contended,  tbat  Winchester  having 
resigned  during  the  session  of  the  legislature,  and  tbere  being 
no  provisión  for  filling  up  a  vacancy  occurring  during  the  ses- 
sion, the  governor  was  empowered,  by  the  provisions  of  the  8th 
section  of  the  5th  article  of  the  constitution,  to  fill  the  same, — 
tbat  the  term  of  Devoe  continued  until  the  end  of  the  next  ses- 
sion,— tbat  Devoe  having  resigned  after  the  adjoumment  of  the 
legislature,  the  governor  had  the  constitutional  and  legal  power 
to  appoint  the  respondent,  to  continué  in  office  until  the  expira- 
tion  of  the  session  of  1852. 

The  relator  relies  upon  his  election  by  the  legislature. 

The  office  of  state  printer  was  created  by  an  act  of  the  legis- 
lature, who  retained  the  power  of  electing  and  controUing  the 
same.  Section  8,  article  5,  of  the  constitution,  provides  tbat 
'*  Wben  any  office  shall  become  vacant,  and  no  mode  is  pre- 
^^scribed  by  the  constitution  and  laws  to  fill  the  same,  the  gov- 
"ernor  shall  have  power  to  fill  such  vacancy  by  granting  a 
"  commission,  which  shall  expire  at  the  end  of  the  next  session 
"of  the  legislature,  or  at  the  next  election  by  the  people." 

*  Appointed  ia  the  place  of  Bennett,  J.  resigned. 
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The  People  v.  Fitch. 

Th¡8  has  in  view  vacancies  iu  offices  where  the  govemor  and 
senate  or  legislature  have  the  power  of  appointment,  or  \rhere 
they  are  elective  by  the  people,  and  provides  accordingly ;  bat 
such  power  of  the  govemor  is  h'mited  by  the  period  when  the 
people  or  the  legislature  can  elect  or  appoint,  on  the  arrival  of 
which  his  power  ceases,  and  the  right  of  appointment  retnrns  to 
the  proper  appointing  power.  This  was  the  constrnction  in  the 
case  of  Barhour  v.  Mott^  {OctobeT  Urm^  1851,  Supreme  Ccnirt^ 
and  is  sustained  by  cotemporaneous  legislative  exposition.  The 
"  Act  conceming  offices"  of  April  11, 1850,  directs  "  that  when 
*'  an  office  shall  become  vacant  during  the  recess  of  the  legislatore, 
"  the  appointment  of  which  is  in  the  govemor  and  senate,  or  the 
"legislature,  the  governor  shall  grant  a  commission,  which 
"  shall  expire  at  the  end  of  the  next  session."  It  thns  appears 
that  the  legislature  placed  the  same  constrnction  npon  the  con- 
stitution,  limiting  the  power  of  appointment  to  those  cases  which 
might  happen  during  the  recess  of  the  legislature,  and  did  not 
think  it  necessary  to  próvido  for  cases  occurring  when  the  power 
that  originally  filled  was  in  readincss  to  act.  The  right  of  the 
legislature  to  elect  and  control  the  state  prlnter  cannot  be  de- 
feated  by  any  inference  in  favor  of  the  appointing  power  of  the 
governor.  The  power  to  appoint  to  an  office  carries,  by  implica- 
tion,  the  power  to  fill  a  vacancy  in  such,  and  all  necessary  au- 
thority  to  carry  out  the  original  power  and  prevent  its  becom- 
ing  inoperative. 

We  are  of  opinión  that,  on  the  resignation  of  Winchester,  the 
power  of  fiUing  the  vacancy  reverted  to  the  legislature ;  that 
the  appointment  of  Devoe,  and  subsequently  of  the  defendant, 
was  irregular  and  void  ;  and  that  the  relator  was  properly  elect- 
ed,  and  entitled  to  exercise  the  rights  and  duties  of  the  office. 

The  judgment  of  the  court  below  must  be  reversed ;  and  there 
appearing  by  the  record  no  cause  for  a  new  trial,  judgment 
must  be  entered  that  the  relator,  Casserly,  be  authorized  to  take 
upon  himself  the  office  of  state  printer,  and  that  the  respondent, 
Fitch,  be  ousted  and  excluded  from  the  same. 
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PROCEEDOGS 


IN  THE 


HOUSE   Or  ASSEMBLY 

OF    THE 

STATE   OF    CALIFORNIA, 

upo:t  a  oitatiow  to 

LEVI  PARSONS,  ESQ., 

DISTRICT  JUDGE  OF  THE  FOÜRTH  JUDICIAL  DISTRICT, 

TO  APPEAR  BEFORE  THE  ASSEMBLY  AND  SHOW  CAUSE  WHY  HE  SHOULD  NOT 

BE  IMPEACHED. 


It  may  not  be  uniDierestíng  to  Bubjoin  to  the  foregoing  volume  of  Reporta 
a  brief  account  of  the  proceedings,  which  led  to  the  attempt  to  impeach  Judge 
Paraons,  and  of  the  proceedings  in  the  legislature  thereon. 

At  the  opening  of  the  March  Term  of  the  distríct  court  of  the  fourth  judicial 
district  in  and  for  the  county  of  San  Francisco,  Judge  Parsons  delivered  a  charge 
to  the  Grand  Jury,  the  substance  of  which  is  as  follows : — 

**  Gentlemen — ^You  are  CAlled  here  and  sworn  as  grand  jurors  for  this  term 
of  this  court,  and  are  to  sit  as  the  grand  inquest  for  this  term ;  and,  in  accordance 
with  the  statute,  it  becomes  my  duty  to  read  to  you  a  portion  of  the  criminal 
statute  of  this  state.  [The  court  then  read  tQ  the  jury  the  third  chapter  of  the 
act  entitled  *  An  act  to  regúlate  Criminal  Proceedings.']  The  court  then  pro- 
ceeded  to  say,  that  in  a  mixed  population  like  that  of  our  country,  many  and 
various  clnsses  of  crimes  will  occur,  and  be  brought  before  them  for  investiga- 
tion,  and  for  presentment  to  the  court  for  trial ;  among  which,  probably,  the 
most  numerous  would  be  grand  larceny,  burgiary,  assault  and  battery  with  in- 
tent  to  kill,  &.c,  [The  court  then  defíncd  these  various  classes  of  crime.] 
The  court  then  proceeded  to  charge,  that  our  govemment  was  a  free  govem- 
ment,  and  was  foundcd  in  the  love  and  respect  of  the  people  for  such  instítn- 
tions — that  it  was  essentially  a  govemment  of  law,  and  that  the  law  was  the 
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common  protector  of  all — ^ihat  it  guaranteed  the  ríghta  of  tfae  commontty  as 
well  as  the  individual  from  violation,  either  from  individual  or  combined  ag- 
gression — that  the  liberty  of  the  presa  was  essential  to  the  safety  of  íree  and  po- 
pular institutions ;  butwhen  that  liberty  degenerated  into  lieentiousneas — ^when 
it  was  prostituted  to  baneful  purposes,  so  as  either  to  produce  the  disturbance 
of  the  public  tranquillity,  or  to  slnnder,  or  libel  individual  character,  it  was  the 
duty  of  the  grand  jury  to  interfere,  and  present  the  author  of  such  wrongs  to 
the  proper  court  for  tríal,  so  that  the  ends  of  justice  might  be  obtained,  and  a  sore 
guaranty  given  to  the  quiet  enjoyment  of  the  rights  of  every  person,  both  as  an 
individual  and  as  a  member  of  the  body  politic ;  and  on  the  other  hand,  it  was 
equally  their  duty  to  present  any  individual,  who,  through  such  attacks,  may 
have  taken  the  law  into  his  own  hands  for  the  purpose  of  redressing  his  own 
wrongs.  For,  as  I  have  said  before,  the  law  is  the  common  protector  of  ns  all, 
and  it  is  yonr  duty  to  see  its  dignity  and  sacredness  preserved.  It  is  also  yoar 
duty  to  inquire  into  the  cause  of  detention  of  every  person  imprisoned  witbin 
the  county  on  a  criminal  charge.  The  court  then  proceeded  to  say  that,  from 
the  various  classes  of  business  that  would  be  presented,  tbey  would  see  thai 
the  grand  jury  formed  a  very  important  branch  of  our  govemment  Tbey 
should  bríng  to  the  investigation  calm  and  delibérate  minds,  and  should  present 
no  person  either  through  fear  or  favor.  That  in  judging  whether  they  should 
present  a  bilí  or  not,  they  should  weigh  with  care  the  testímony  before  them, 
and  if  they  thought  it  would  justify  them,  if  sitting  on  a  tríal  jury,  to  fínd  a 
conviction,  they  should  then  fínd  an  indictment,  and  present  the  persons  so 
charged  for  trial." 

The  moming  after  the  delivery  of  this  charge  to  the  grand  jury,  an  artícle 
appeared  in  the  San  Francisco  Herald^  of  which  the  foUowing  is  a  copy : — 

''THE  FRESS  A  KUISAKCE. 

*<  The  district  judge  of  San  Francisco  yesterday  gave  a  charge  to  the  grand 
jury,  and  among  other  queer  things  advised  them  to  examine  the  C^ty  Presa. 
Accordiog  to  the  report  of  the  judge  the  papera  of  the  town  constitute  a  nui- 
sanee,  and  should  be  prosecuted  as  such  by  the  county  authoríties. 

**  It  is  not  surprising  that  the  district  judge  should  consider  the  press  in  this 
light  after  the  strange  position  he  has  taken  in  regard  to  the  evidence  necessaiy 
to  justify  the  grand  jury  in  íinding  a  true  bilí.  The  district  court,  Meamed  in 
the  law,'  as  the  constitution  liberally  provides,  has  charged  the  grand  jury  that 
a  bilí  should  not  be  found  unless  they  deem  the  evidence  sufficient  to  make  a 
petit  jury  convict.  Thus  the  district  court  instructs  the  grand  jury  to  aid  the 
escape  of  crimináis;  for  how  can  the  grand  jury  exercise  its  own  peculiar 
duties  and  also  perform  the  functions  of  a  petit  jury  ?  No  wonder  that  añer 
laying  down  the  law  favorably  to  the  crimináis  the  diátrict  judge  should  declare 
against  the  press. 
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**  The  oíd  phrase  of  *  judicial  madness '  is  daily  assuming  a  new  and  intense 
meaning  in  California.    Oar  courts  seem  determined  on  '  fooHng '  the  people 

*  to  the  top  of  their  bent ;'  and  like  the  Hindoo  in  the  phrenzy  of  superstition 
they  fling  themselves  under  the  wheels  of  the  Juggernant,  public  opinión^  in 
order  that  they  may  be  crushed  beneath  the  sncred  car.  They  cover  crime 
with  the  folds  of  the  ermine ;  they  iifb  their  impotent  arma  to  scourge  an  un- 
fettered  presa  with  the  rods  of  justice,  as  they  style  it.  They  drop  the  tears  of 
a  bastard  mercy  upon  the  robbers  and  the  assussins  who  threaten  our  uves  and 
our  property ;  they  tam  with  a  scowl  of  wrath  and  an  arm  of  vengeance  upon 
the  press  which  dares  to  complain  of  the  tendemess  with  which  oñfenders  are 
treated. 

**  If  we  err  not,  Judge  Parsons  waa  present  in  many  of  the  scenes  which 
passed  before  the  City  Hall  some  ten  days  ago.  He  may  have  obsenred  the 
deep  discontent  with  which  the  people  listened  to  him  when  he  counseled 
them  to  leave  the  prisoners  Stuart  and  Wildred  to  the  regular  courts  of  the 
state.  He  may  have  heard  the  curses — not  suppressed  even  by  his  presence — 
uttered  against  the  courts  as  now  organized  and  constítuted.  If  the  judge 
could  hardly  stand  before  the  people  when  he  appeared  merely  as  counsel  for 
other  partíes  summarily  arralgned  before  the  people  in  mass  assemblcd,  how 
much  weaker  would  he  be  if  called  on  to  plead  his  own  cause  before  an  out- 
raged  and  indignant  public  1  If  we  were  the  guardián  ángel  of  the  distríct 
judge,  we  would  whisper  in  his  ear,  *  Beware ! ' 

"How  can  men  be  so  blind  or  so  weak  as  some  of  our  judges  appear  to  be? 
Do  they  think  the  patience  of  the  people  etemal  because  judgment  against 
an  unfaithful  servant  is  not  executed  speedily  ?  Do  they  dream  that  the  public 
will  for  ever  remain  quiet;  that  the  air  will  be  for  ever  mild,  the  breezes  for- 
ever  gentle,  and  that  the  hurricane  will  never  rise  to  sweep  them  from  the  land 
and  bury  them  in  the  deep?     Again  we  say  to  the  judges,  one  and  all, 

•  Beware ! ' " 

Upon  the  appearance  of  this  article  the  distríct  judge  ordered  a  rule  to  be 
entered  requiríng  John  Nugent  and  William  Walker,  the  editora  and  proprie- 
tors  of  the  San  Francisco  Heraldo  to  appear  and  show  cause  why  they  should 
not  be  attached  for  contempt  of  court  on  account  of  the  publication  of  the 
aboye  article. 

On  the  7th  day  of  March,  1851,  the  rule  being  retumed  served  on  William 
Walker,  he  appeared  and  moved  the  court  for  tweoty-four  hours  to  answer, 
which  was  granted.  At  the  adjourned  hour  the  defendtmt  appeared  in 
person,  and  by  his  counsel,  Edmund  Randolph  and  C.  T.  Botts,  Esqrs.,  and 
moved  to  discharge  the  rule  on  the  foUowing  grounds : — 

'*  First.  That  no  charge  has  been  made  against  him,  no  aífidavit  has  been 
fijed  as  required  by  law. 

"  Second.  That  if  he  stands  charged  of  the  publication  in  question,  he  can- 
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not  be  held  to  aoswer,  becauae  there  is  no  specifícatíoa  wherein  the  aaid  pnbli- 
catión  Í8  a  conteoipt  of  this  oourt. 

*^  Third.  Th&t  admitting  that  he  wrote  and  pabliahed  the  aaid  pubücatíosi, 
there  is  nothing  therein  oontained  for  which  he  can  be  held  to  anawer  bj  procesa 
of  attaehment,  for  contempt  of  court" 

The  diatrict  attomey  of  the  diatrict  of  San  Francisco  liaving  been  heard  ia 
support  of  the  rale,  the  distríct  judge  delivered  the  following  opinión : — 

JüDGE  pARsoifs'  Opimoir. 

**  This  cause  carne  on  for  a  hearing  before  the  conrt  on  the  moming  of  tiie 
8th.of  March.  The  matter  charged  upon  defendant  Waiker,  is  for  editing  and 
publishing  in  a  newspaper  called  the  San  Francisco  Herald,  nnder  date  of 
March  4th,  a  certain  article  entitled,  *  The  Press  a  Nuisance.' 

'*  The  defendant  appeared  before  the  court  in  person  and  by  connse],  in 
anawer  to  the  altemative  rule  served  on  him  by  the  sherifT  of  the  eounty.  De- 
fendant moved,  by  his  counsel,  for  a  diacharge  of  the  rule  upon  rarions 
grounds : — 

^  First  That  the  matter  was  not  regolarly  before  the  court,  no  affidavit  or 
complaint  having  been  fíled,  charging  defendant  with  any  matter  constitatiog  a 
contempt  Although  that  is  the  mode  in  which  sach  matters  are  sometimes 
brought  before  the  court,  yet  it  is  not  imperativo  to  foUow  that  mode.  Con- 
tempts  in  the  presence  of  the  court  are  made  subjects  of  contempt  witbout 
previous  proof  AU  other  contempts  may  be  pursued  as  at  common  law,  that 
is  by  rule  to  show  cause,  followed  by  attachment,  or  by  attachmcnt  absolute  in 
the  first  instanee.  {People  v.  Nevins,  I  HüL,  168.)  In  that  case,  decided  by 
Judge  Cowen,  the  learned  judge  says,  *  Among  the  requisites  to  acquire  juris- 
dlction  in  matters  of  contempt,  is  the  presence  of  the  defendant  in  open  court, 
either  voluntarlly  or  by  compulsión,  under  process  of  attachment,  and  on  hts 
appearing,  the  court  has  power  to  fine  and  imprison  until  the  fine  be  paid.' 

**  The  motion  to  dischargo  the  rule  was  overruled.  The  counsel  for  the  de- 
fendant then  moved  for  its  dlscharge  on  the  ground  that  the  proceeding  was 
against  the  constitution  of  the  stite  of  California,  and  aguinst  the  ISthsection, 
chapter  33,  of  the  statutes  of  California. 

^  The  clause  of  the  constitution  of  the  state  of  California  referred  to,  was 
section  3d  of  article  Ist,  in  regard  to  the  trial  by  jury.  This  clause  is  in  tenns 
almost  precisely  similar  to  the  clause  of  the  constitution  of  the  United  States, 
in  relation  to  trial  for  crlmes.  This  question  carne  up  for  adjudication  before  the 
United  ¿States  court,  in  the  case  of  Hoüingstooríh  v.  Duane,  ( Wallace,  77, 105,) 
and  it  was  expressly  held  *  that  it  did  not  take  away  the  ríght  of  courts  to 
punish  in  a  summary  manner  for  contempts.' 

**  Again,  it  is  urged  at  bar,  that  this  proceeding  was  in  contravention  of  the 
9th  section  of  article  Ist  of  the  constitution  of  our  state,  which  declares  *That 
evcry  citizen  may  frcely  speak,  write  and  publish  his  sentiments  on  all  subjects. 
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beiz&g  responeible  for  the  abuse  of  that  right,  and  no  law  sball  be  passed  to 

Testrain  or  abrídge  tbe  liberty  of  speech  or  of  the  presa.'    This  clause  follows 

almost  precisely  in  language  a  similar  clause  in  the  constitutioo  of  the  state  of 

K^ew  York,  and  it  has  never  been  held  that  this  forbade  the  coorts  to  puniah  in 

a  siimmary  manner  for  contempt    Again,  the  section  of  the  act  organizing  the 

rHstrict  Court,  section  13,  before  referred  to,  it  is  insisted  at  bar,  takes  away 

the  power  of  the  court  to  puniah  any  contempt,  except  those  enumerated  in 

that  section,    That  section  does  not  say  what  shall  or  ahall  not  be  a  contempt 

The  section  is  in  derogation  of  the  common  law,  and  must  be  construed 

strictiy. 

**  And  the  principie  of  *  Expressio  unius  est  exclusio  aiterius^  applied  to  this 
statute,  renders  it  necessary  for  the  courts  to  apply  the  punishment  there  men- 
tioned  to  all  contempts,  both  those  enumerated  in  that  section  and  those  not 
enumerated.  Agam,  we  thii^  this  is  the  construction  given  to  the  section  by 
tbe  supremo  court  of  our  state,  in  case  of  Fidd  v.  TVnier,  and  if  that  be  so, 
the  distríct  court  is  bound  to  obey  it. 

**•  Again,  it  is  insisted  that  it  was  impossible  to  commit  a  contempt  by  editmg 

or  publishing  any  thing  libelling  or  insulting  the  court,  or  otherwise.    That 

the  court  must  resort  to  the  grand  jury  for  its  remedy.    This  would  seem  to 

he  rídiculous  that  a  court,  or  the  judge,  the  highest  officer  of  the  court,  should  be 

compelled  to  resort  to  the  grand  jury,  officers  of  his  own  court,  and  those  officers 

who  are  compelled  to  take  the  law  from  him,  for  his  remedy  in  a  case  of  this 

kind.    Again,  this  question  has  been  settled,  time  out  of  mind,  in  the  English 

courts  and  in  the  American  courts,  and  the  power  to  punish  is  exercised,  we 

think,  in  all  the  states  of  the  Union,  unless  a  statute  exists  expressly  taking 

away  from  the  courts  that  power.    The  case  of  People  v.  Freer,  1  Coinés,  485 ; 

the  same,  1  Caines,  518,  decided  in  New  York  by  a  bench,  than  which  few  are 

abler,  are  cases  direct  in  point    For  one  moment,  let  us  look  at  this  matter 

npon  general  principies.    Is  it,  or  not,  ríght  that  a  court  should  have  th^  power 

to  protect  itself  from  open  insult  ?    Our  courts  and  the  courts  of  all  common 

law  countries,  are  peculiarly  constituted.    They  owe  their  origin  and  their 

existence  to  tbe  lo  ve  and  the  respect  of  the  people  for  freedom  and  justice,  and 

consequently  every  attempt,  either  by  libel  or  misrepresentation,  should  be 

checked,  as  tending  to  bring  the  tribunals  of  the  land,  to  which  every  man  looks 

for  protectlon  and  justice,  into  disrepute,  thereby  impairing  the  forcé  of  their 

judgments ;  and  when  the  courts  lose  their  moral  power,  there  is  no  remedy 

left  the  citizen  to  redress  his  wrongs,  but  to  take  the  law  into  his  own  banda. 

**  And  Heaven  forbid  that  in  this  American  Republic,  we  should  ever  see 

such  things.    This  is  not  a  matter  conceming  the  individual  who  happens  to 

be  for  the  presen t  presiding  officer  of  this  court;  but  it  is  the  dignity  and  the 

position  of  the  distríct  court  of  the  fourth  judicial  distríct  that  is  assailed — a 

court  that  is  established  by  the  constitution  of  our  state,  and  if  the  court  de« 

'ídes  a  question  of  law  wrong,  it  is  the  daty  and  the  privüege  of  the  party  in* 
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jared  to  go  to  the  supreme  court,  and  get  the  matter  decided  correctly,  and  the 
difltrict  court  will  obey.  If  the  law  ia  wrong,  then  the  matter  ahoald  be  repre- 
aented  to  the  Legislature,  our  representativea,  and  if  the  judge  ¡b  corrapt,  or 
decides  contrary  to  what  he  knows  to  be  the  law,  then  the  remedy  la  ampie,  hy 
way  of  impeachment ;  bat  never  ahoald  auch  matter  be  attempted  to  be  oot- 
rected  by  libelling  or  attempting  to  deatroy  the  moral  forcé  of  the  comt. 

**  Chancellor  Kent,  in  the  caae  of  Freer,  1  Corneja  R,  618,  before  refeired  to, 
holds  the  following  language : — ^  Publicatíons  scandalizing  the  court,  or  intend- 
ing  undiily  to  influence  or  overawe  their  deliberationa,  are  contempts,  whieh 
they  are  authorized  to  punish  by  attachment,  and  indeed  it  ia  esaentíal  to  their 
dígnity  of  character,  their  utility  and  independence,  that  they  ahoald  poaaeaB 
and  exercise  thia  authority.'  Again,  it  is  nrged  here  that  thia  will  resirict  the 
liberty  of  the  presa.  Not  at  all,  for  they  can  pablish  what  they  like,  being  held 
responaible  for  the  same,  and  this  is  one  of  the  modes  in  which  they  may  be 
held  responsible ;  in  this  manner,  they  are  responaible  to  tiie  couft ;  by  in^ct- 
ment  they  are  responsible  to  the  people,  and,  in  a  prívate  action  for  damages  to 
the  individnal. 

^  It  is  urged  npon  ns  also  as  a  matter  of  policy  that  we  should  diacharge 
this  rule. 

<*  Give  me  leave  to  say,  once  for  all,  that  policy  never  entera  into  our  judg- 
ments. 

*'  The  constitution  does  not  allow  it  €rod  forbid  that  it  should.  We  are 
to  say  what  we  consider  the  law  to  be,  and  if  we  do  not  speak  our  real  opinión, 
we  prevarícate  with  God  and  our  own  consdence.  I  would  not  change  my 
judgment  when  satisfíed  what  the  law  is  on  the  subject,  to  gain  the  favor  or 
avoid  the  anathemas  of  thouaands.  In  the  language  of  Lord  Mansfield, '  What, 
am  I  to  fear  the  ^  Mendax  infamia^  from  the  press  which  daity  coina  fiüae 
facía  and  false  motives?    The  lies  or  calumny  carry  no  terrors  for  me.' 

**  Mens  8ibi  conscia  rectu  I  am  ready  to  stand  or  fall  by  my  own  conscience 
in  this  matter.  If  the  whole  world  be  wrong  and  one  man  right,  it  is  my  duty 
to  stand  by  the  one  man.  Again,  if  in  pronouncing  this  defendant  guilty,  I  am 
to  bring  down  on  my  head  the  whole  artillery  of  libéis,  all  that  falsehood  or 
malice  can  invent;  or  that  deluded  people,  frenzied  with  madness  can  swallow; 
nevertheless,  it  is  my  bounden  dnty,  if  I  think  him  so,  to  so  fínd. 

**  This  bríngs  me  to  the  conclusión  that  we  have  the  right  legally  to  inquire 
into  this  matter,  as  to  whether  it  is  a  contempt  or  not,  and,  if  we  fínd  it  a  con- 
tempt,  to  punish  in  accordance  with  the  statute.  The  motion  to  diacharge  the 
rule  is  accordingly  overruled." 

The  defendant  then  had  his  election  to  answer  wrítten  interrogatoríes  to  be 
filed  in  court,  or  to  file  a  wrítten  answer,  and  he  chose  the  latter.  After  being 
duly  swom  he  filed  his  answer  in  the  words  following : — 

**  The  defendant  William  Walker  on  oath  declares :  That  he  is  the  auihor 
of  the  article  published  in  the  San  Francisco  Herald  newspaper  on  the  fourth 
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inst,  and  entitled,  *  Tbe  Press  a  Nuisance ;'  that  he  believes  the  focts  stated  in 
tfaat  artíde  are  true,  and  the  inference  drawn  therefrom  correct ;  that  he  wrote 
and  published  that  article  to  promote,  and  not  to  obstract,  public  justice ;  that 
he  Í8  advised  that  he  has  committed  no  contempt  of  court. 

(Signed)  «  Wm.  Walker." 

Upon  the  defendanf s  reading  and  fíling  the  above  ansvrer,  the  district  judge 
remarked  in  substance,  that  if  tlicre  had  been  any  donbt  in  the  first  instance, 
this  indelicate  and  impadent  answer  put  the  matter  beyond  question  as  to  the 
intent  of  the  defendant  The  judge  farther  remarked  that  the  publication  in 
question  was  a  gross  libel  on  the  court,  and  contained  charges  against  the 
court  whicb,  if  true,  ought  to  render  the  court  Hable  to  impeachment ;  and 
also  tluit  it  contains  direct  threats  to  intimídate  the  court  in  the  discharge  of 
ita  duty  and  to  ioterrupt  the  course  of  justice. 

The  court  thereupon  adjudged  the  defendant  guilty  of  the  contempt,  and 
fixed  his  punishment  at  a  fine  of  fíve  hundred  dollars,  and  ordered  him  to  stand 
committed  until  the  same  should  be  paid. 

Mr.  Walker  thereupon  presented  a  memorial  to  the  house  of  assembly  pray- 
ing  for  the  impeachment  of  Judge  Parsona  for  great  tyranny  and  oppression, 
in  that  he  had  imprisoned  said  memoriaiist  without  shadow  of  law,  or  excuse 
of  authority ;  that  through  wrath  and  malice,  he  had  sought  to  corrupt  the 
administration  of  justice,  and  introduce  precedents  dangerous  to  the  liberties  of 
the  state ;  and  that  fínally  with  falsehood  and  deceit  he  had  attempted  to  ex* 
plain  and  palliate  the  enormities  he  had  desired  to  exercise  and  practice. 

Upon  the  presentation  of  this  memorial  the  assembly  appointed  a  special 
committee  to  investígate  the  charges  against  Judge  Parsons,  with  power  to 
send  for  persons  and  papers,  and  the  result  of  their  labora  was  reported  to  the 
house  in  the  following  report : — 

"•  Your  committee  have,  in  accordance  with  the  powers  granted  them,  sent  for 
persons  and  papera,  and  have  carefíilly  examined  the  charge  and  accusations  pre- 
ferred  against  the  said  Parsons.  They  have  the  best  of  testimony,  a  judicial  re- 
cord, of  the  fact,  that  on  the  8th  day  of  March,  Judge  Parsons,  afler  having  snm- 
marily  cited  William  Walker  to  appear  before  him  on  a  rulo  to  show  cause 
why  he  should  not  be  attached  for  a  contempt  of  court,  sentenced  Walker  to 
pay  a  fine  of  $500,  and  to  be  imprisoned  until  the  fine  was  paid.  Your  com» 
mittee  further  learn  from  the  same  record,  that  the  contempt  of  court  for 
which  Walker  was  ñned  and  imprisoned,  consisted  in  the  wríting  and  publish- 
ing  of  a  certain  newspaper  article,  reflecting  on  the  judicial  character  and  con- 
duct  of  Judge  Parsons.  Besides  these  facts,  others  were  adduced,  impeaching 
the  fairness  and  veracity  of  Judge  Parsons ;  but  these,  though  strengthening 
the  charges  against  that  judge,  are  merely  accessory  to  the  main  facts  ascer- 
tained  and  veríñed  by  record  of  the  court  itself. 

**  Your  committee  are  of  opinión,  that,  in  punishing  Walker  for  the  publica- 
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tion  alluded  to,  and  in  the  manoer  before  narrated,  Jadge  Panons  ezceeded  the 
bounds  of  his  auihoríty ;  that  he  usurped  powera  dangerous  to  the  Uberties 
and  welfare  of  the  people  of  this  state.  If  Walker  was  guilty  of  an  offease 
in  the  publication  of  the  article  for  which  he  waa  punished,  it  was  líbel ;  and 
for  this  he  might  have  been  indicted  and  put  apon  his  tríal  before  a  jury  of  the 
country.  Judge  Parsons  was  aware  of  his  right  to  proceed  against  the  aathor 
of  the  article  by  way  of  indictment,  for  he  appeared  before  the  grand  jury,  and 
complained  to  them  of  the  publication.  But  it  seems  the  grand  jury  did  not 
tbink  proper  to  fínd  a  true  bilí  against  Mr.  Walker.  After  the  grand  jury  hid 
refnsed  to  act,  and  after  several  days'  reflection  and  deliberation,  Judge  Panona 
resolves  on  the  course  which  ended  in  the  fine  and  imprísonment  of  the  me- 
moríalist  Walker. 

^  In  the  written  opinión  which  Judge  Parsons  fíled  after  his  judgment  in 
Walker^s  case,  he  pretends  to  derive  from  the  common  law  the  power  of 
punishing  for  a  constructiye  contempt  of  couri  Your  committee  are  of 
opinión  that  the  judge  should  have  looked  for  his  power  to  punish  a  contempt 
rather  to  the  constitution  and  laws  of  California,  than  to  the  maxims  of  a  judiciary 
deriving  its  dignity  and  authenticity  írom  a  throne  supported  by  the  supersti- 
tious  respect  and  awe  of  a  people  monarchical  in  all  their  habita  and  prejo- 
diees.  Ñor  do  your  committee  fínd  that  the  people  and  iegislature  of  Califor- 
nia had  failed  in  the  passage  of  laws  properly  punishing  contempts  of  courL 
In  the  act  organizing  the  distríct  courts,  the  punishment  of  contempt  is  pro- 
vidcd  for ;  and  further  than  this,  contempts  are  specifíed  and  defíned.  The 
power  Judge  Parsons  claims  is  not  conferred  by  the  statute;  and  henee  the 
judge  resorts  to  the  common  law  for  a  justifícation  and  defense. 

^'  The  act  adopting  the  common  law  in  this  state  was  not  passed  until  after 
the  act  organizing  the  district  court ;  therefore  the  section  of  the  List  act  re- 
lating  to  contempt  of  court  as  the  judge  pretenda,  is  merely  declaratory  of 
what  the  law  previously  was,  for  at  the  timo  the  common  law  was  not  the  law 
of  California.  And  even  if  the  Iegislature  had  by  express  words  enacted  the 
English  doctrine  of  constructive  contempts,  such  a  statute  would  not  have 
been  the  law  of  California.  The  constitution  declarea  that  no  law  shall  be 
passed  restrícting  the  liberty  of  speech  or  the  presa ;  consequentiy  if  the  Iegis- 
lature passed  such  a  law,  eithcr  expressiy  or  by  implication,  it  was  unconsti- 
:tutiona1  and  void  from  the  beginning.  Without  traveling  to  a  foreign  country 
ifl  order  to  fínd  precedenta  for  the  authorlty  he  has  exercised,  Judge  Parsons 
might  have  found  the  law  of  this  land  nearer  home — ^in  the  constitution  and 
statutcs  of  California. 

^  Considering  these  facts,  your  committee  are  convinced  that  Judge  Parsons 
has  been  guilty  of  gross  tyranny  and  oppression  in  the  imprísonment  of  the 
memorialist  Walker.  It  remains  to  inquire  whether  the  judge  of  the  fourth 
judicial  district  should  be  impeached  on  account  of  these  arbitrary  proceed- 
ings. 
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**  Yourcommitteefind  in  thestate  of  PenQsylvaniA^acase  which  bears  almost 
immediately  on  the  case  presented  for  their  consideration.  The  case  is  that  of 
Cswaldt  imprisoned  by  the  supreme  court  of  Pennsylvania,  for  publishiog  re- 
nuurks  oa  a  case  pending  before  that  tribunal.  On  the  memorial  of  Oswaid, 
«n  impeachment  waa  moved  in  the  Pennsylvania  asaembly,  bnt  after  long  dis- 
«Qssíoa  the  matter  waa  cloaed  by  a  vote  of  censure  on  the  judges  of  the  court. 
The  abseoee  of  a  statute  on  the  subject  of  contempt,  and  the  fact — ^not  exist- 
ing  in  California — ^that  the  common  l&w  was  the  law  of  Pennsylvania  before 
the  state  constitution,  gave  some  shadow  to  the  pretence  that  common  law  re- 
lating  to  contempt  was  applicable  in  Oswald*s  case.  Accordingly  the  legisla- 
ture  of  Pennsylvania,  at  a  snbsequent  session,  paased  a  statute  very  similar  to 
tbe  California  statute;  and  the  iníerence  to  be  drawn  from  the  history  of 
Oawaid's  case  is  that  the  assembly  would  have  impeached  liim  if  the  statute 
bad  been  in  eadstence. 

**  The  other  case  is  that  of  Lawless,  imprisoned  by  Judge  Peck,  the  U.  S. 
difltríet  judge  for  the  district  of  Afissouri.  Lawless  was  imprisoned  for  the 
publicatíon  of  a  newspaper  critieism  of  one  of  Judge  Peek's  decisions  in  re- 
gard  to  Missouri  land  claims.  Peek's  excuse  was  the  same  as  that  of  Judge 
Parsons— that  a  court  had  a  right  to  punish  as  a  contempt  any  publicatíon  com- 
menting  on  the  decimons  of  the  court.  On  the  memorial  of  Lawless,  the  U.  Sí 
house  of  representatives  impeached  the  district  judge  before  the  U.  S.  senate, 
and  it  was  only  after  a  very  able  defense,  having  employed  the  best  counsel  in 
the  country,  that  Judge  Peck  was  able  to  obtam  an  acquittal. 

**  In  the  view  of  these  iacts  and  precedents,  your  committee  are  of  opinión 
that  Judge  Parsons  should  be  impeached  by  the  assembly.  They  deem  it  a 
duty  the  legislature  owes  the  people  of  California,  to  protcst  against  snch  nn 
usurpation  of  power  as  that  claimed  by  Judge  Parsons.  Frecdom  would  be 
but  a  ñame,  and  the  elective  íVanchise  a  farce,  if  a  judge  may  impríson  a  citizen 
who  expresses  an  opinión  about  bis  judicial  conduct.  In  the  same  manner  a 
man  might  be  punished  for  any  publicatíon  touching  the  governroent,  and  our 
jails  be  fílled  with  those  who  think  boldly  and  speak  openly  conceming  the 
conduct  of  public  affairs.  At  this  early  period  in  our  history,  it  becomes  us  to 
expresa  our  detestation  of  arbltrary  principies  and  precedents;  and  your  com- 
mittee recommend  that  Levi  Parsons  be  accordingly  impeached  before  the 
senate  of  California. 

**  Respectfully  submitted, 

«  Wm.  C.  Hopf,  Chairman,  <fc." 

The  house  of  assembly  did  not  adopt  the  above  report,  but  appointed  anoth- 
er  special  committee,  with  power  to  send  for  persone  and  papera,  and  giving 
tbe  memorialist  and  Judge  Parsons  leave  to  appear  bef^e  the  committee,  witif 
such  witnesses  as  each  should  think  proper  to  produce. 

They  aocorc^ly  appeared  before  the  committee,  and  numerous  witnesses 
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were  examined,  and  nnmerous  exbibita  prodnced,  the  latter  cfairflj  by  Jadge 
ParsoDB,  and  consísting  príncipally  of  articles  from  the  San  FroTicisoo  HeraU 
■howiog  the  general  character  of  the  nevt  spaper  in  the  conree  it  had  takenín  ro- 
tation  not  only  to  the  diatrict  court,  bnt  to  the  sapreme,  superior,  and  conn^ 
courts. 

After  a  prolonged  and  elabórate  inTeatigation  the  majority  of  the  committee 
rsported  as  follows :  accompanying  their  report  with  aU  the  testámony  takeiir 
«nd  ezhilnts  produced  before  them. 

REFORT. 

**  Mr.  Speaker  : — The  select  committee  of  the  assembly,  to  wbom  was  refer- 
red  the  investigation  of  the  charges  preferred  agaínst  the  Hon.  Levi  Parsons, 
of  the  foarth  judicial  distríct  of  this  state,  and  to  inquire  whether  Ihe  said 
charges  preferred  againat  him  are  of  sueh  a  charaeter  as  to  justUy,  if  true,  nt 
impeachment;  and  also  whether  there  is  evidence  which,  unezplained,  woaU 
snstain  the  charges^  beg  leaye  respectfully  to  report : — 

^  That  in  pursuance  of  the  resolution  of  the  assembly,  pasaed  on  the  36Üi 
of  March  last,  they  notified  Judge  Parsons  that  hU  attendance  before  yoor 
committee  was  required,  and  with  such  witnesses  as  he  might  think  proper  to 
bring.  That  in  pursuance  of  such  notice,  Judge  Parsons  appeared  before  the 
committee  on  the  Ist  inst.,  and  from  day  to  day  unttl  the  4th  inst,  prododng 
aeveral  witnesses  whose  testimony,  in  obedience  to  the  resolutíon,  is  all  takes 
down  in  wríting,  and  with  the  exhibits  offered  by  him,  íb  now  reported  to  tliis 
house. 

**  Your  committee  also  report,  that  duríng  the  examtnatíon  of  the  witnesses  on 
fhe  part  of  Judge  Paraons,  the  roemorialist,  William  Walker,  has  been  preaent 
in  person,  and  been  permitted  to  croas  examine  the  witnesses  of  the  respond- 
ent  as  he  thought  fít  Your  committee  also  report  herewith  the  charges  and 
the  evidence  therein  taken  on  the  part,  and  in  behalf  of  Mr.  Walker. 

**  It  appeare  to  your  committee  that  two  distínct  propositions  are  sobmitted 
to  them  for  their  investigation  and  report 

**  First  Whether  the  charges  against  Judge  Parsons  are  of  such  a  cbane- 
ter  as  to  justify,  if  true,  an  impeachment?  and 

**  SecoruL  Whether  there  is  evidence,  which,  unexplained,  would  sustaio  the 
charges  ? 

**  Your  committee  proceed  to  report  upon  these  propositions  in  order ;  and  to 
a  cloar  underatanding  and  full  determination  of  the  fírst  one,  it  will  be  neees- 
sary  to  ascertain  and  examine  by  the  constítution  and  the  lawa  of  this  state, 
for  what  causes  a  judge  of  the  distríct  court  of  this  state  may  be  impeached. 
The  19th  section  of  the  4th  article  of  the  constítution  of  California  is  in  these 
worda :  — 

•**  The  govemor,  lieutenant  govemor,  secretaiy  of  state,  comptroller,  treasu- 
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rer,  attorney  general,  justices  of  the  supreme  court,  and  jadgea  of  the  diatríct 
conrt  shall  be  liable  to  impeachment  for  any  misdemeanor  in  office.' 

"  And  *  The  aet  to  regúlate  proceedings  in  criminal  caaea,'  passed  Apríl  20th, 
1850,  in  part  3d,  title  Ist  of  impeaehments,  section  Ist,  is  declaratory  simply  of 
the  aboye  constitutional  provisión» ;  and  the  snbsequent  sections  under  that 
title  only  prescribe  the  mode  or  manner  of  proceeding  in  impeachment  cases, 
and  of  the  tríal  thereof. 

**  In  answer  to  the  fírst  proposition,  we  have  only  to  state  here  the  charges 
in  the  language  of  the  prosecution,  which  are  as  follows,  viz. : — 

**  *  For  great  tyranny  and  oppression,  in  that  he  has  imprísoned  said  memo- 
rialist,  (Mr.  Walker,)  without  shadow  of  \&w  or  ezcose  of  authority;  that 
throagh  wrath  and  malice,  he  has  songht  to  corrupt  tbe  administration  of  jos- 
tice,  and  introduced  precedents  dangerous  to  the  liberties  of  the  state ;  thst^ 
finally,  with  falsehood  and  deceit,  he  has  attempted  to  explain  and  palliate  t^ 
enormities  he  has  desired  to  exercise  and  practlce ;'  and  undoubtedly  in  the 
opinión  of  yoor  committee,  if  the  above  charges  be  true,  they  would  not  onlj 
jttstify  an  impeachment,  but  would  demand  the  condemnatíon  of  the  respond- 
ent 

**  In  answer  to  the  second  proposition  embraced  in  the  resolution  of  this 
House,  viz.  'j— 

^''Whether  there  is  evidence,  which,  unexplained,  would  sustain  the 
charges  V 

**  Your  committee  further  report,  that  the  conclusión  to  which  your  commit- 
tee have  arríved  upon  this  proposition  is  predicated  upon  the  views  they  en- 
tertaio,  both  of  the  law  and  facts  of  the  case ;  which  they  beg  leave  respect- 
fullyto  present: — 

^  The  power  of  a  court  of  record  to  punish  for  contempts  of  court,  by  pro» 
cess  of  attachment,  is  inherent  in  every  such  court,  and  in  the  language  of 
Chief  Justice  McKean  of  Pennsylvania,  in  a  case  where  a  newspaper  pnbliea- 
tion  was  the  groimd  of  a  proceeding  for  contempt,  *  without  such  power  no 
court  could  possibly  exist;  nay,  that  no  contempt  could  be  committed  against 
US,  (the  court,)  we,  (the  court,)  should  be  so  truly  contemptible.'  This  power 
has  been  exercised  by  the  judges  of  England,  and  by  the  federal  and  state 
courts  in  this  country.  Such  is  the  general  rule  and  such  has  been  the  appH- 
catioB  of  it.  The  question  then  ariaes,  whether  in  the  state  of  California  this 
rale  has  been  altered ;  and  if  so,  how  far  modifíed;  if  it  has  been,  such  modifi- 
cation  must  be  found  either  in  the  constitution  of  the  state,  or  the  act  of  the 
legislature  organizing  the  distríct  courts. 

*^  FirsL  As  to  the  constitution  of  the  state,  in  it  there  is  no  regulatíon,  or 
even  mention  of  the  power :  but  in  the  act,  entitled  *  An  adt  to  organizo  the 
distríct  courts  of  the  state  of  California,*  passed  March  16, 1860,  your  commit- 
tee íind  this  provisión:  section  13th, '  The  said  courts  shall  have  the  power  to 
punUh  in  a  summary  manner,  by  fine  and  imprísonment,  or  either,  for  contempla 
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offered  to  tbem  while  in  session,  or  to  any  procesa,  writ,  rale,  or  order  of  tñá 
court  issued  and  xnade,  or  íbr  disobeying  an j  writ,  procesa,  or  order  tiiereof,  m 
tor  obstnictiog  or  preveotíng  the  ezecution  of  the  same ;  and  ti»  judgments, 
decrees,  and  determinationa  of  aaid  courta  in  aoch  caaes  shaTl  hejimü  and  eon- 
dusive.  No  fine  shall  exceed  the  sam  of  five  hnndred  dollars,  ñor  anefa  im- 
priaonment  exceed  the  term  of  fifteen  daja  for  any  ofienae.'  The  qoeatíon 
then  ia,  haa  the  power  thua  ezpreaaly  given  in  thia  act  been  aboaed  in  Ihia  par- 
ticular case  by  Jndge  Parsona? 

"  The  8th  and  9th  aectiona  of  the  lat  artícle  of  the  eonatítation  of  this  átate 
have  been  invoked  aa  limiting  the  power  of  a  court  of  record  in  thia  átate,  to 
punish  for  a  contempt  aimílar  to  that  in  the  caae  of  Mr.  Walker.  üke  froiv^ 
iona  are  to  be  fonnd  in  the  amendmeiita  to  the  con^titution  of  the  ümted 
Statea,  and  in  the  conatitution  of  the  different  atatea  in  the  confederacy ;  and  it 
^ever  haa  been  queationed  with  aucceaa,  that  auch  proviaions  conflict  wilii  the 
exerciae  of  the  power  under  conúderation.  The  Bill  of  Rights  in  the  constitii- 
tion  of  Pennsylvania  declarea  *  that  the  íreedom  of  the  preaa  ahaU  not  be  ie> 
atndned,  and  that  the  prínting  preaaea  ahall  be  free  to  every  peraon  who  under- 
takea  to  examine  the  proceedinga  of  the  legislature,  or  any  part  of  the  goyero- 
ment;'  and  there  ia  another.provieaon,  that  the  tnsl  by  juñes  shall  be  as  here- 
tofore. 

**  Jn  the  opinión  of  your  committee,  theae  constítutional  provisions  are  as 
stríngent  as  those  in  our  own  conatitution,  yet  Chief  Jnstice  McKean,  In  tiie 
caae  of  Oawald,  with  expreaa  reference  to  the  Bill  of  Rígfats  and  the  constitniion 
of  Pennsylvania,  holda  the  folio wing  language : — 

**•  *•  However  the  ingenuity  may  torture  the  expressions,  there  can  be  Itttie 
doubt  of  the  just  sense  of  these  sections ;  they  give  to  every  citizen  a  ríght  of 
investigating  the  conduct  of  those  who  are  entrusted  with  the  public  bosóness, 
and  they  elSectually  preciado  any  attempt  to  fettcr  the  press  by  the  inatituñon 
of  a  license.'     • 

*^  Can  it  be  presumed  that  the  slanderous  words,  which  when  spoken  to  a 
few  individuáis,  would  expoae  the  speaker  to  punishment,  become  sacred  when 
delivcred  to  the  public  through  the  more  permanent  and  difiusive  médium  of 
the  press ;  or  will  it  be  said  that  the  constitutional  ríght  to  examine  the  pro^ 
ceedmgs  of  govemment  extends  to  warrant  an  antícipation  of  the  judgments 
of  the  court;  and  not  only  to  authorize  a  candid  commentary  upon  what  has 
been  done,  but  to  permit  every  endeavor  to  bias  and  intimidate  witii  respeet  to 
roatters  still  m  suspense  ?  The  futílity  of  any  attempt  to  eatablish  a  constmc- 
tion  of  this  sort,  must  be  obvious  to  every  intelligent  mind.  The  tme  liberty 
of  the  press  is  amply  secured  by  permitting  eveiy  man  to  publish  bis  opinión ; 
but  it  is  due  to  the  peace  and  dignity  of  society  to  inquire  into  the  motívea  of 
such  publications,  and  to  distinguish  between  those  which  are  meant  for  use 
and  reformation,  and  with  an  eye  solely  to  the  public  good,  and  thoso  which 
are  intended  merely  to  delude  and  defame.    To  the  latter  descríption  it  is  im- 
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possíble  thát  tmy  good  gOTernmest  should  aíford  protection  ánd  impubity.  If 
then,  ihe  liberty  of  the  press  is  regulated  by  any  just  principie,  there  can  be 
little  doubt  that  he  who  attempts  to  raise  a  prejudice  against  his  antagonist  in 
fhe  minds  of  those  that  must  ultímately  determine  the  dispute  between  them— 
who,  for  that  purpose  representa  himself  as  a  persecuted  man,  and  asserts  that 
hi8  jndges  are  influenced  by  passion  and  prejudice — wilfully  seeks  to  corrupt 
the  souree,  and  to  dishOnor  the  administration  of  justice.' 

<*  The  aboye  sentiments  were  expressed  by  the  chief  justice  in  ü  case  similar 
to  the  one  under  consideratíon  by  your  committee ;  and  the  chief  justice  cloaed 
luB  sentence  in  that  case  with  the  following  language:—- 

"*  Having  yesterday  considered  the  charge  against  you,  we  were  unanimoud- 
ly  of  the  opinión  that  it  amounted  to  a  contempt  of  the  court.  Some  doubts 
were  suggested,  whether  even  a  contempt  of  the  court  was  punishable  by  at- 
tachment,  but,  not  only  my  brethren  and  myself,  but  likewise  all  the  judgea  of 
England  think,  that  without  this  power  no  court  could  possibly  ezist — nay, 
that  no  contempt  could  indeed  be  committed  agamst  us,  we  should  be  so  truly 
contemptible.  The  law  upon  the  subject  is  of  immemorial  antiquity ;  and  there 
Is  not  any  period  when  it  can  be  said  to  have  ceased  or  discontinued.  On  this 
point  therefore,  we  entertain  no  doubt' 

^  A  memorial  was  presented  subsequently  by  Mr.  Oswald,  to  the  general  as- 
sembly  of  Pennsylvania  for  the  impeachment  of  the  judges  of  the  supreme 
court  of  that  state,  for  their  judgment  against  him,  and  the  house  of  represent- 
atives,  afber  a  full  inveatigation  of  the  case,  passed  the  following  resolution : — 

<*  *  Resolved,  That  the  charges  exhibited  by  Mr.  Eleazer  Oswald  against  the 
justices  of  the  supreme  court,  and  the  testimony  given  in  support  of  them,  are 
not  a  sufficient  ground  for  an  impeachment.' 

^  Your  committee  would  observe,  that  this  judicial  and  legislative  expositioA 
of  the  law  was  made  in  1788,  by  men  animated  with  the  purest  principies  of 
civil  liberty,  ín  laying  the  foundations  of  which  they  themselves  had  co-opera- 
ted. 

**  In  conclusión  on  this  point,  your  committee  would  observe,  that  a  power 
ñmilar  to  that  ezercised  in  the  case  of  Oswald,  and  in  the  case  under  consider- 
atíon, has  been  exercised  by  other  American  judges,  both  in  the  federal  and 
State  courts  of  our  Union. 

**  Your  Committee  are  constrained  to  conclude  that  there  is  nothing  in  the 
constitution  of  the  state  of  California,  which  inhibited  Judge  Parsons  from  the 
ezercise  of  the  power  in  question. 

**  The  remalning  inquiry  is,  whether  the  13th  section  of  the  act  organizing 
the  district  courts  of  this  state  has  that  eífect.  The  first  clause  of  the  13th 
section  is  the  only  one  which  relates  strictly  to  the  point ;  *  The  said  courts 
áhall  have  power  to  punish  in  a  summary  manner,  by  ñne  or  imprisonment,  or 
either,  for  contempts  offered  them  while  in  session.'  It  is  to  be  observed  that 
no  defínition  is  given  in  the  clause  of  the  statute,  as  to  what  shall  be  a  contempt 
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of  court,  further  than  tbe  limitation  that  it  is  to  be  committed '  while  the  coiut 
ia  in  sesaion.'  No  defínitíoD,  therefore,  haTÍng  been  gtYeñ  aa  to  what  conati- 
tuted  a  contempt,  it  became  the  duty  of  the  judge  to  look  to  the  piinciplea  of 
the  common  law  aa  enunciated  by  hia  jadicial  brethren  on  the  federal  and  state 
benchea  for  such  defínitíon.  Thia  waa  the  only  aource  to  whÍ9h  he  could  look 
for  the  conteiupta  eoumerated ;  in  the  other  clausea  of  the  13th  section  of  the 
act  they  were  such  aa  may  have  been  committed  either  duríng  the  aession  of  the 
court,  or  after  its  adjoumment,  or  committed  either  in  or  out  of  the  pres^iee  of 
the  court;  ñor  do  the  other  clausea  profesa  to  enumérate  all  the  cases  consti- 
tuting  a  contempt  of  court  If  those  clauses  are  to  be  considered  as  enumer- 
ating  all  the  causes  of  contempt,  then  would  the  court  be  debarred  from  takiag 
cognlzance  of  the  most  enormous ;  such  for  instance,  as  that  numerous  claas 
which  conetitute  a  breach  of  the  peace,  and  which,  undoubtedly,  are  contempts, 
wben  committed  in  the  presence  of  the  court;  the  statute  being  entírely  dlent 
as  to  any  of  those.  Your  committee,  therefore,  are  of  the  opinión  that  for 
having  thus  adjudicated,  Judge  Parsons  has  not  rendered  himself  liable  to  im- 
peachment If  there  be  fault  any  where  it  is  attributable  to  the  obscurity  of 
this  section  of  the  act,  rather  than  to  the  interpretation  put  upon  it  by  the 
court 

^  Your  committee  also  fínd  a  case  of  recent  date,  bearing  somewhat  upon  the 
general  power  in  question,  having  occurred  within  the  last  three  or  four  montha 
in  the  fíílh  distríct  court  in  New  Orleans.  One  Fran90ÍB  Pralon  having  had  a  case 
decided  against  him,  by  Judge  Buchanan,  in  that  court,  sent  an  ofiensive  letter 
to  the  judge.  He  was  brought  into  court  on  a  capias  by  the  sheriff;  he  did 
not  write  the  letter,  he  said,  but  signed  it,  knowing  its  contente;  and  the  only 
apology  he  had,  being  that  he  sent  the  communication  aa  from  one  citizen  to 
another.  He  was  sentenced  to  pay  a  fine  of  fíñy  doUars,  and  to  imprisonment 
for  t^  days  for  the  contempt  of  court 

**  In  the  discharge  of  their  duty  your  committee  deem  it  proper  to  refer  to  the 
distinction  drawn  by  Judge  Parsons  in  his*answer  to  the  questions  propounded 
by  the  grand  jury,  which  will  be  found  in  the  testimony  in  the  case,  between 
the  publication  of  the  memoríalist,  considered  as  a  libel,  and  a  contempt  of  the 
court.  It  appears  by  the  testimony  that  Judge  Parsons,  after  the  attention  of 
the  foreman  had  been  called  to  the  article  in  the  Herald  by  the  distríct  attomey, 
appeared  before  the  grand  jury  to  complain  of  the  article  as  a  libel  upon  hia  in- 
dividual character ;  and  that  subsequently  he  treated  the  article  as  a  contempt 
of  court  In  his  replies  to  the  question  of  the  foreman  of  the  grand  jury,  pro- 
pounded in  open  court  in  allusion  to  this  portion  of  the  transaction,  Judge  Par- 
sons drew  the  distinction  above  alluded  to,  and  stated  that  the  publication  by 
the  memoríalist,  considered  as  a  libel  upon  him,  as  an  individual,  was  a  matter 
for  their  exclusive  consideratáon,  but  considered  as  a  contempt  of  the  court,  he 
as  judge  had  exclusive  ríght  to  exercise  jurísdiction  over  it,  and  reiterated  in 
substance  what  he  had  previously  stated  in  the  argument  of  the  motion  to  dts« 
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eharge  the  attachment ;  that  in  the  exercise  of  jnrísdiction  over  a  contempt  of 
court,  it  would  appear  to  be  absurd  or  rídlcnTous  for  the  jadge  to  go  before  the 
grand  jury  (inferior  oíBcers)  in  the  conNderation  of  such  a  qneetion.  To  justify 
the  distinctíon  taken  by  Judge  Parsons,  he  referred  to  the  doctrine  enunciated 
in  the  well  known  caee  in  New  York  of  Yates  v.  Lansmg,  which  is  thns  ex- 
pressed  by  Mr.  Senator  Platt : — 

"  *  A  contempt  ís  an  offense  agninst  the  conrt,  as  an  organ  of  public  justice 
and  the  court  can  rightfnlly  panish  it  on  snmmary  eonviction,  whether  the  same 
act  be  punishable  as  a  eríme  or  misdemeanor^  on  indictment  or  not.  To  chaT- 
lenge  a  senator  or  a  jndge,  may,  under  cireumstances,  be  a  contempt,  but  is 
certainly  indictable.  A  convíction  on  indictment  will  not  pnrge  the  contempt; 
sor  will  a  convTctton  for  a  contempt  be  a  bar  to  an  indictment  The  oíTense 
may  be  donble,  and  so  are  the  remedies  and  the  pnnishment  For  instance, 
assaults  in  the  presence  of  the  court,  rescues,  extortions,  libcl  upon  the  court, 
or  its  suitors  relating  to  suits  pending ;  forging  a  writ,  &c.,  are  indictable  of- 
fenses :  and  certainly  they  are  also  contempts ;  contempts  are  never  merged 
into  statute  offenses,  without  express  words  for  that  purpose/ 

**  Such  bcing  the  law  of  the  case,  your  committee  are  of  opinión  that  the  fact 
that  Judge  Parsons  called  the  attention  of  the  grand  jury  to  the  publica tion  in 
the  Herald  as  a  libe!,  did  not  disqualify  him  from  treating  it  as  a  contempt  of 
court,  and  your  committee  think,  that  in  discarding  the  idea  of  going  before  the 
grand  jurors,  treating  them  as  oíBcers  inferior  to  the  presiding  jndge,  white  con- 
sidering  the  publication  of  Mr.  Walker  as  a  contempt,  fumishes  no  ground  for 
impeachment  against  Judge  Parsons. 

**The  remaining  qnestion  to  be  considered  by  your  committee,  is,  whether  the 
publication  in  the  Heraldy  which  was  the  foundation  in  the  proceeding  on  the 
part  of  the  district  judge,  was  a  contempt  of  court.  By  exhibits  attached  to 
the  testimony  in  the  cause,  fumished  by  the  respondent,  it  will  be  perceived, 
that  from  the  third  day  of  December,  down  to  the  fourth  of  March  kst,  when 
the  article  in  question  was  published,  a  series  of  articles  appeared  from  time  to 
time  in  the  columns  of  the  Herald,  reTating  to  the  eourts,  and  the  judiciary  of 
the  state.  The  tcndency  of  these  articles,  your  committee  leove  to  the  judg- 
ment  of  the  house,  and  they  are  reported  wlth  the  testimony  as  afTording  some 
light  by  which  to  ascertain  the  motives  of  the  memorialist,  in  the  publication  ef 
the  article  in  his  columns  of  the  fourth  of  March,  as  well  as  those  of  the  dis- 
trict judge,  in  the  steps  taken  by  him  in  relation  to  that  article. 

**  Your  Committee  come  to  the  consideration  of  the  article  last  referred  to,  al 
the  opening  of  the  court  The  judge  of  the  fourth  judicial  district  gave  a 
charge  to  the  grand  jury,  a  copy  of  which,  swom  by  three  witnesses  (one  of 
them,  the  foreman  of  that  body)  to  be  substantially  that  which  was  given,  is 
reported  herewith.  On  the  day  following,  (4th  of  March,)  there  was  published 
in  the  Herald,  an  editorial  entitled  **  The  Press  a  Nuisance."  It  is  to  be  ob- 
served  that  at  the  time  this  publication  was  mnde,  the  matters  which  tfae  grand 
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jory  had  m  charge  were  in  suspense,  awaiting  tbeir  deliberation  and  final  actíon. 
Your  committee  select  from  the  publication  made  at  auch  time,  the  following 
elauses  :-— 

^  *  Thus  the  district  conrt  instructs  the  grand  jury  to  aid  in  the  escape  of 
erimioals :  for  how  can  the  grand  jury  exerciae  ita  own  peculiar  dutiea,  and  also 
perform  the  functions  of  a  petit  jury  ?  No  wonder  that  after  laying  down  tiie 
law  favorably  to  the  crimináis,  the  district  judge  should  declare  against  the 
press.  The  oíd  phrase  of  **  judicial  madness  "  is  daily  assuming  a  new  and  in- 
tense meaning  in  California.  Our  courts  seemed  determined  on  ^'fooling"  the 
people  '*  to  the  top  of  their  bent;"  and  like  the  Hindoo  in  the  phrensy  of  snper- 
atition,  they  fling  themselves  under  the  wbeeis  of  the  Juggemaut,  publie  opinión, 
in  order  that  they  may  be  crushed  beneath  the  sacred  car.  They  cover  criroe  witfa 
the  folds  of  the  ermine :  they  lift  their  iropotent  arma  to  scourge  an  unfettered 
press  with  the  rods  of  justice,  as  they  style  it.  They  drop  the  tears  of  a  bastará 
mercy  upon  the  robbers  and  assassins  who  tiireaten  our  uves,  and  our  properiy , 
They  turn  with  a  scowl  of  wrath,  and  an  arm  of  vengeance  upon  the  presa, 
which  dares  to  complain  of  the  tendemess  with  w^hich  offenders  are  treated. 
If  we  err  not,  Judge  Parsons  was  present  in  many  of  the  scenes  whích  paased 
before  the  City  Hall,  some  ten  days  ago.  He  may  have  observed  the  deep  dii>> 
eontent  with  which  the  people  listened  to  him  when  he  counselled  them  to  lea?e 
the  prísoners,  Stuart  and  Wildred,  to  the  regular  courts  of  the  state.  He  may 
have  heard  the  curses — ^not  suppressed  even  by  his  presence — ^uttered  against  the 
eourts  as  now  organized  and  constituted.  If  the  judge  could  hardly  stand  before 
the  people,  when  he  appeared  merely  as  counsel  for  other  partics  summarily  ar- 
raigned  before  the  people  in  masa  assembled,  how  much  weaker  would  he  be 
if  called  on  to  plead  his  own  cause  before  an  outraged  and  indignant  publie ! 
If  we  were  the  guardián  angela  of  the  district  jiidge,  we  would  whisper  in  his 
ear  **  Beware."  How  can  man  be  so  blind  or  so  weak,  as  some  of  our  judges 
appear  to  be?  Do  they  think  the  patience  of  the  people  etemal,  because  jud^ 
ment  against  an  unfaithful  servant  is  not  executed  speedily  ?  Do  they  dream 
that  the  publie  will  for  ever  remain  quiet,  that  the  air  will  be  forever  mild,  the 
breezes  forever  gentle,  and  that  the  hurricane  will  never  rise  to  sweep  them 
from  the  land,  and  bury  them  in  the  deep?  Again  we  say  to  the  judges,  ose 
and  all,  "Beware."' 

**  In  the  then  state  of  the  publie  mind,  and  while  the  grand  jury  had  under 
deliberation  the  charge  of  the  district  judge,  containing  matters  affectíng  the 
criminal  laws  of  the  country,  your  committee  c¿mnot  but  believe,  that  the  pub- 
lication in  question  was  calculated  to  impair  the  confídence  which  should  exist 
between  the  judge  and  grand  jury,  and  seriously  aíTect  the  administratíon  of 
those  laws.  Thus  viewed,  your  committee  regard  it  a  contempt  of  court  and 
m  view  of  the  consideration  which  they  have  brought  to  the  notice  of  yoor 
honorable  body,  and  of  the  testimony  which  accompanies  thls  report,  your 
committee  recommend  for  your  adoption,  the  following  reaolntion : — 
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"  Resolved,  That  the  charges  exhibited  by  Mr.  William  Walker  against  Judge 
Parsons,  of  the  district  court  of  the  fourth  judicial  distríct  of  this  state,  and  th« 
teatímony  givcn  in  snpport  of  them  show  no  cause  for  impeachment. 

"  Before  concluding  the  duties  whic]i  have  devolved  upon  your  committee, 
though  it  may  not  be  deemed  within  the  appropríate  sphere  of  those  duties,  from 
the  examination  they  have  given  the  law  in  this  case»  they  are  induced  to  re- 
commend  the  passage  of  a  law,  more  explicitly  defining  contempts  of  court, 
and  the  power  of  courts  to  punísh  them.  AU  of  which  is  respectfully  sub- 
mitted. 

D.  P.  BALDWÍN, 
HIRAM  P.  OSGOOD, 
SAMUEL  A.  MERRITT." 

The  resolution  reported  by  the  majority  of  the  committee  was  adopted  by 
the  house.  The  minority  of  the  committee  made  a  sepárate  report,  but  it  has 
not  come  into  the  hands  of  the  repórter.  The  charges  against  Judge  Parsons 
were  dismissed. 
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Tris  is  the  ñame  generally  gíven  to  the  legal  and  Judicial  sjstem  that  exiaied 
ín  California,  prior  to  the  adoptíon  of  the  state  judiciary.  Bat  so  confased  are 
the  notions  entertained  in  relation  to  that  system,  that  abríef  accoant  of  it  may 
not  be  deemed  inappropríate. 

It  is  said,  and  perhaps  traly,  that  for  a  long  time  the  law  and  the  administra- 
tion  of  justice  in  California  were  in  the  hands  of  the  CoTnandantes  of  the 
Presidios  (Forts)  and  of  the  Padres  of  the  missions.  Their  opinión  of  the 
very  right  of  each  individual  case  was  the  law  for  the  time  being.  And,  per- 
haps, for  the  wants  of  an  unlettered  peasantry  on  the  extreme  borders  of 
eivilization,  it  was  much  better  law,  and  better  adapted  to  their  condition,  than 
the  ponderóos  tomes,  and  complicated  refínements,  of  the  civil  law.  But  early 
in  the  history  of  California  appeared  that  class  of  magistrates,  which  occupy  so 
eonspicuons  a  place  in  all  Spanish  conntries — ^Alcaldes. 

The  Al-Caid,  or  village  Judge  of  the  Moors,  never  enjoyed  greater  license  in 
the  administration  of  justice  among  the  ''faiLhfuP  than  did  the  Spanish 
Alcaldes  in  remote  villages.  Yet,  Alcaldes  were  generally  popular  with  the 
people.  So  far  as  Ihey  exercised  the  functions  of  a  court,  the  pleadings  before 
them  were  oral,  and  their  proceedings  were  snmmary  and  without  appeal  in  all 
small  matters.  Their  ready  disposition  of  litigation,  brought  before  them, 
strangely  contrasted  with  **  the  interminable  and  long  drawn  out"  proceedings 
of  Spanish  Courts  of  Record. 

Another  cause  of  their  popularíty  was,  their  position  under  the  law,  as 
amicable  compounders,  and  conciliators  of  disputes,  whose  friendly  offices 
must  be  invoked,  before  a  liti^ous  action  could  be  eommenced  in  a  Court  of 
Record. 

But  the  highest  honor  which  the  Alcaldes  enjoyed,  was  their  political 
position,  as  head-mcn  of  their  village.  For,  having  been  chosen  by  their  fellow 
townsmen,  as  fírst  councillors  of  their  municipality,  they  exercised  ex  o^cio,  the 
office  of  Justice  of  the  Pence,  when  there  was  no  such  officer  in  their  several 
villages,  and  like  that  officer  the  Alcalde  became,  or  might  become,  Judge  of 
First  Tnstance,  during  the  temporary  vacancy  of  that  office.  And  it  is  a  mooted 
question,  whether  Alcaldes  were  not  Judges  of  First  Instance,  ex  officioy  in  all 
**  jttrísdictions,''  where  Courts  of  First  Instance  had  not  been  organized.    The 
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Cortex  of  Spoin  of  the  year  1813,  maltiplied  immeiuely  this  grade  of  officeis» 
by  extending  munieipal  privileges  to  the  whole  popalation  of  the  Spaniah  de- 
pendencies.  When  the  popalation  did  not  amoant  to  fiity  inhabitants,  seTanl 
hamlets  and  the  mstíc  popalation  were  gronped  together  antil  a  popalation  of 
fifty  inhabitants  waa  obtained.  And  there  was  organized  the  lowest  order  of 
an  Ayuntámienio,  which  consiated  of  an  Alcalde,  a  Regidor,  and  a  Syndico.  If 
there  was  no  Jastice  of  the  Peace  in  the  boands  of  this  rural  manicipalíty,  the 
first  municipal  officer  was  ex  qfficio  a  Justice  of  the  Peace.  Such  is  substao- 
tially  the  legal  position  of  Alcaldes  in  México  at  the  time  of  the  adoption  of 
the  constitution  of  the  year  1837.  And  what  they  legally  were,  or  oagfat  to 
have  been,  aíter  that  time,  can  be  seen  from  the  folio  wing  extracta  írom  the 
decree  of  March  20th,  1837  :— 

«  SECTION  VI. 
Of  (he  Alcdiet. 

Abt.  1.  The  Alcaldes  in  the  places  of  theür  osual  residence,  will  take  car» 
of  good  order  and  public  tranquUIity. 

Art.  3.  They  will  watch  over  the  execution  and  fulfílment  of  the  poliod 
regulations,  laws,  decrees,  and  orders  which  may  be  communicated  to  them  by 
the  Sub-Prefects,  or  in  their  defect,  by  the  Prefects,  and  they  will  duly  circuíate 
them  to  the  Justices  of  the  Peace  of  the  Municipality. 

Abt.  3.  For  the  fulfilment  of  the  objects  mentioned  in  the  precedhig 
artides  they  will  ask  for  the  necessary  forcé  from  the  Military  Commandant 

Art.  4.  In  defect  of  such  forcé,  or  if  it  should  not  be  sufficient,  and  any 
eitizens  should  ask  assistance  in  order  to  secure  their  persons  or  property  when 
they  are  in  danger,  and  in  general  for  the  secoiity  or  apprehension  of  crimináis 
within  their  jurísdiction,  and  for  the  preservation  of  public  order,  they  will  cali 
apon  the  eitizens,  who  are  strictly  obliged  to  obey  them,  the  same  as  any  otber 
public  authority. 

Art.  6.  They  will  cause  the  culprit,  in  flagrante^  to  be  secured  and  within 
three  days  will  pnt  him  at  the  disposal  of  the  competent  Judge. 

Art.  6.  They  will  see  that  the  residente  of  the  place  Uve  by  aseful  occu» 
patíons,  and  they  wlU  reprímand  the  idle,  vagabonds,  persons  of  bad  condoc^ 
and  those  who  have  no  known  occupation. 

Art.  7.  Those  who  through  drunkenness  or  any  other  motive,  disturb  the 
public  tranquillity,  or  who  disobey  them,  or  are  wantíog  in  respectto  them,  they 
may  on  their  own  authority  fine  to  the  amount  of  $26,  to  be  applied  to  the 
municipal  fands,  or  they  may  sentence  to  four  days  of  public  works,  or  double 
the  time  of  arrest,taking  into  consideration  the  circumstances  of  the  individúala^ 
and  giving  them  a  trial  in  case  they  may  require  it :  but  with  respect  to  crimes 
designated  by  law  the  existing  regulations  must  be  observed. 

Art.  8.    Should  any  one  consider  himself  aggrieved  in  the  case  of  the 
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preceding  artícle  he  may  appeal  to  the  immediate  superior,  who  will  defímtely 
•determine  what  he  may  esteem  just 

Abt.  9.  They  will  assist  and  have  a  vote  at  the  sesaion  of  the  Ayimta* 
mientos,  and  they  will  preside  over  them  according  to  the  order  of  their  ap- 
pointment  when  neither  the  Prefect  ñor  Sab-Prefect  assists,  and  when  they  do 
preside  their  vote  shall  be  decisive. 

Abt.  10.  The  temporary  absence  of  the  Alcaldes  will  be  snpplied  by  the 
Regidores  aocording  to  the  order  of  their  appointment  The  same  will  be  prac- 
tised  in  case  of  death,  &c^  nntíl  the  person  be  elected  who  is  to  succeed  them." 

Clearly,  by  this  Act,  Alcaldes  were  not  constituted  judicial  officers.  The  ónly 
town  in  California  legally  entitled  to  this  class  of  Magistrates,  was  the  capital, 
M onterey ;  as  there  was  not  a  town  in  California  which  eontained  a  population 
of  4000  inhabitants,  until  long  añer  the  annexation  of  the  territory  to  the 
United  States. 

From  the  eame  law  I  extraet  the  following  deñnitioa  of  an  AyurUamienlo ; 
remarkmg  at  the  same  time,  that  the  organization  under  this  law  consisted  or- 
dinaríly  of  three  Alcaldes^  (Ist,  2d,  and  3d,)  six  RegidoreS',  and  two  Syndicos, 

"  SECTION  V. 
Ofüie  Ayimiamigntos. 

Abt.  1.  The  Capital  of  the  Department,  Ports  with  a  population  of  4000 
inhabitants.  Interior  Towns  of  8000  inhabitants,  Towns  which  had  Ayunta*- 
mientos  previons  to  1808,  and  those  to  whom  this  ríght  is  given  by  special 
law,  shall  be  entitled  to  Ayuntamientos  or  Town  Councils. 

Abt.  2.  In  order  to  form  a  quorum  for  the  transaction  of  any  business, 
more  than  one  half  of  the  members  must  be  present 

Abt.  3.  The  number  of  Alcaldes,  Regidores,  and  Síndicos  will  be  fíxed  by 
the  Departmental  Legislature  in  concert  with  the  Govemor,  bul  the  fírst  must 
Dot  exeeed  six;  the  second,  twelve ;  and  the  third,  two. 

Abt.  4.  The  Alcaldes  are  to  be  removed  every  year,  half  of  the  Regadores 
the  same,  and  when  there  are  two  Síndicos,  one  of  them,  the  first  appointed  to 
be  fírst  removed ;  when  there  is  only  one  Sindico  he  must  be  changed  every 
year. 

Abt.  5.  The  Alcaldes,  Regidores,  and  Síndicos  may  be  re-elected  indefip 
nitely,  and  no  one  can  refuse  to  serve  without  a  just  cause,  approved  by  the 
Govemor  or  Prefect,  or  in  case  of  re-election,  when  two  years  have  not  expired, 
or  if  within  the  same  period  they  have  acted  in  any  other  municipal  situation, 
or  as  Sub-Prefect,  or  Justlce  of  the  Peace. 

Abt.  6.  In  case  of  the  death  or  incapacity  of  any  of  the  members  of  the 
Ayuntamiento,  others  may  be  elected  to  supply  their  places,  unless  the  vacancy 
should  oocur  within  less  than  three  months  of  the  cióse  of  the  year;  in  wMch 
case  the  periodical  time  must  be  waited  for. 
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AsT.  7.  If  the  newly  eleeted  shonld  be  an  Alcalde,  he  will  take  the  plan 
that  waa  vaeant ;  if  a  Regidor  or  Sindieo,  he  will  oocupy  the  lowest  plaee,  aad 
Ihe  othera  wlU  aaeend  accordiog  to  the  order  of  their  appointmeDti  imtil  ti» 
▼acancy  be  fiUed  upt. 

Abt.  8.  Id  case  of  the  siupeDsion  of  an  eotire  Ajnntamimto,  or  pait  of 
one,  Ihe  Ayimta miento  of  the  preceding  year  will  take  ita  pkee  in  the  whole  cr 
ín  part  aa  it  may  happen. 

AxT.  9.  The  foUowing  peraons  cannot  be  merobers  of  Ayuntamiento :  0&' 
cera  appomted  by  Congreea,  by  the  General  or  Departmental  Goyemments,  the 
Magiatratea  of  the  Supremo  tríbunala,  the  legal  judge  of  the  lower  court,  {de 
primera  instancia^)  Clergymen,  Director»  of  Hoapitala,  or  other  charítable  m- 
•titationa. 

Akt.  10.  The  Ayuntamientos,  under  aubjectíon  to  the  Sub-Prefeets,  and 
through  them  to  the  Prefecta  and  Goremor,  will  have  charge  of  the  pólice, 
health,  comfort,  oroament,  order  and  securíty  of  their  reapective  jttrÍ8dictioD& 

Abt.  11.  They  will  consequently  take  eare  of  the  cleanlineaa  of  the  atrecH 
market  placea  and  the  poblic  aquarea. 

Aht.  13.  They  will  aee  that  in  each  town  there  be  one  or  more  burying 
grounda  conveniently  located. 

Abt.  13.  They  will  wateh  over  the  quality  of  all  kinda  of  liquors  and  pro- 
viaiona,  in  order  that  nothiog  unaound  or  corrupted  be  aold. 

Abt.  14.  They  will  take  caro  that  in  the  apothecary  ahop$,  no  rancíd  or 
adulterated  druga  be  aold,  to  which  end  they  may  appoint  intelligent  pereona 
of  the  faculty  to  examine  them. 

Abt.  15.  They  will  aee  that  marahea  be  drained,  and  atagnant  and  unhealthy 
watera  be  made  to  run  off,  and  everythmg  which  tenda  to  injure  the  health  of 
men  or  cattie  be  removed. 

Abt.  16.  They  will  likewiae  take  care  of  príaona,  hoapitala,  and  establbh- 
menta  of  public  benefícence  which  are  not  of  prívate  foundatlona. 

Abt.  17.  The  moment  that  any  prevailing  aickness  makea  ita  appearance  in 
the  diatrict  of  the  Munkiipality,  the  Ayuntamiento  will  inform  the  Sub-Prefect, 
or  ahould  there  be  no  Sub-Prefect,  the  Prefect,  in  order  that  through  hia  meana, 
the  neceaaary  aaaistance  may  be  administered,  but  this  will  not  prevent  the 
Ayuntamiento  from  taking  in  the  mean  time  the  necessary  ateps  to  cut  off  or 
reatrain  the  evil  in  ita  commencement. 

Abt.  18.  With  thia  laudable  object,  they  will  ñame  a  committee  of  charíty, 
compoaed  of  a  Regidor  or  Alcalde,  a  Sindico,  a  Phyaidan  ahould  there  be  one 
in  the  place,  and  two  reaidenta  or  more,  should  the  Ayuntamiento  think  it  ne- 
ceaaary, according  to  the  extent  of  the  place  and  the  dutiea  to  be  performed. 

Abt.  19.  The  Ayuntamiento  will  remit  aemi-annually,  to  the  Sub-Prefect, 
or  in  default  of  him  to  the  Prefect,  that  he  may  forward  it  to  the  Govemor,  an 
account  of  the  birtha,  marríagea  and  deatha  in  each  of  tbeae  períoda,  which 
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must  embrace  all  its  district,  and  mention  the  sex,  age,  diseases  of  which  they 
may  have  died,  keepíngin  its  records  a  copy  of  this  document. 

Art.  20.  In  order  to  obtain  these  data,  they  may  ask  them  of  the  pariah 
cnrates,  the  Justices  of  the  Peace,  the  mnnicipaHty,  or  any  other  persona  or 
Corporation  capable  of  famishing  them. 

Art.  21.  In  order  to  attend  to  the  omament  and  comfort  of  the  towns,  they 
will  see  that  the  market  places  be  well  distríbuted,  and  that  every  obstacle, 
tending  to  hinder  them  from  being  sufficiently  provlded,  be  removed. 

Art.  22.  They  will  take  care  of  the  preservation  of  the  public  fountains, 
snd  see  that  there  be  abundance  of  water  for  men  and  cattle. 

Art.  23.  They  will  likcwise  endeavor  as  far  ns  possible,  to  have  the  streets 
straight,  paved  and  lighted,  and  that  there  be  public  walks  and  abandant  plan- 
tations,  for  the  beanty  and  health  of  the  towns. 

Art.  24.  It  belongs  to  them  to  procure  the  construction  and  repairing  of 
brídges,  causeways  and  roads,  and  to  encourage  agrículture,  industry,  trade  and 
whatever  they  may  consider  useful  to  the  inhabitants. 

Art.  26.  At  the  junction  of  different  roads,  tliey  will  place  inscriptions 
pointing  out  the  respective  directions  and  distances  to  the  nearcst  towns. 

Art.  26.  It  belongs  to  the  Ayuntamientos,  to  make  contract  for  all  kinds  of 
diversions,  license  having  previously  been  obt!uned  from  the  first  local  political 
authority. 

Art.  27.  The  products  of  these  contracts  must  be  paid  iuto  the  municipal 
fnnds. 

Art.  28.  If  the  regulations  of  pólice  and  good  govemment  should  not  em- 
brace all  the  measures  which  the  Ayuntamientos  may  consider  necessary  for  the 
preservation  of  order  and  the  security  of  persona  and  property,  they  may  pro- 
pose to  the  Govemor  whatever  others  they  may  deem  convenient,  in  order  that 
those  which  may  appear  just  may  be  adopted. 

Art.  29.  They  will  see  that  in  every  town  there  be  a  safe  and  commodious 
prison,  that  in  said  prisons  different  departraents  be  found  for  persona  arrested 
and  for  prisoners,  and  they  will  take  care  that  the  latter  be  usefully  employed. 

Art.  30.  They  will  pay  careful  attention  to  the  establishment  of  Common 
Schools  in  every  town,  the  masters  and  mistresses  of  which  must  be  paid  ont 
of  the  municipal  fund,  and  they  will  not  only  be  careful  to  appoint  proper  per- 
sona, bnt  to  see  that  at  all  times  they  continué  to  be  of  good  conduct  and  of 
sound  moráis. 

Art.  31.  They  will  distribute  with  all  possible  impartiality,  the  municipal 
duties  imposed  upon  the  citizens,  guidlng  themselves  by  the  existing  laws,  or 
by  such  as  may  hereañer  be  made. 

Art.  32.  They  will  watch*over  the  arrangement  oí  the  weights  and  mea- 
dures,  agreeable  to  the  laws  on  the  subjcct. 

Art.  33.  The  Ayuntamientos,  and  every  one  of  their  members,  whenever 
they  may  be  called  upon  by  the  Prefect,  Sub-Prefect,  and  Alcaldes,  will  render 
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every  aaaistance  towards  canying  into  ezecation  the  lawa,  decrees  and  oideni 
aod  the  preaenration  of  public  order, 

Art.  34.  They  will  have  the  adminiatration  and  ezpendituFe  of  the  nranicl- 
pal  funda  to  manage,  being  gaided  by  the  ordinancea  relating  tbereto,  and 
having  in  view  the  expenaea  approved  by  the  Govemment  Within  the  fini 
two  montha  of  the  year,  they  will  remit  to  the  Sub-Prefect»  or  in  defaali  of 
him,  to  the  Prefeet,  that  he  may  aend  to  the  Govenunent,  an  aoconnt  with 
youchera,  of  the  total  amount  of  municipal  fonda»  and  of  the  direction  giren 
them  during  the  preceding  year. 

AsT.  35.  The  municipal  funda  will  be  depoaited  with  such  peraon  or  per- 
aona  aa  the  Ayuntamiento  may  appoint,  under  ita  responubility. 

Abt.  36.  The  mal-admmistration  of  the  funda  and  the  expenditore  thereof 
in  expenaea  not  deaígnated  by  the  ordinancea  of  the  Ayuntamientos,  or  whieh 
have  not  obtained  the  approbation  of  Government,  involve  the  pecnniary  and 
personal  reaponaibility  of  each  of  its  members,  who  may  proTe  to  be  culpable 
in  ita  management,  or  who  may  have  given  their  votes  in  the  reaoluttona  of 
said  Corporation ;  but  thoae  who  may  not  have  voted  for  auch  reaolutiona  will 
be  free  from  reaponaibility. 

Art.  37.  The  Ayuntamientos  may  appoint  at  their  pleasure  a  Secretaiy,  and 
assign  him  with  the  approbation  of  the  Govemor,  who  will  act  in  concert  with 
the  Departmental  Legislature,  the  aalary  that  may  be  conaidered  juat;  but  he 
cannot  be  removed  from  his  aituation  without  the  same  approbation. 

Art.  38.  Should  the  municipal  funda  not  be  aufficient  to  pay  the  salary  of 
a  Secretary,  the  Regidorea  by  monthly  turna  will  perform  hia  duties,  and  they 
will  only  be  allowed  atationery. 

Art.  39.  The  members  of  the  Ayuntamientos  on  takiog  offiee  will  take  the 
same  oath  as  other  political  authorities ;  the  Alcalde,  or  the  firat  one,  ahodd 
there  be  two  or  more,  will  take  it  at  the  banda  of  the  Prefeet  or  Sub-Prefect, 
or  in  default  of  both,  at  the  iianda  of  the  former  Alcalde ;  and  the  other  mem- 
bers of  the  Corporation,  aa  likewise  the  Justices  of  the  Peace  of  the  Municipa- 
lity,  will  also  be  swom  in  by  the  Alcalde. 

Art.  40.  The  Secretories  will  take  the  same  oath  before  their  Ayunta- 
mientos." / 

Under  this  law,  a  question  haa  arisen  m  relation  to  the  interpretation  of  the 
last  dause  of  ArL  1,  8ec,  V.  viz.  whether  **  apecial  law**  there  referred  to  is  to 
apply  to  special  lawa  passed  before  the  20th  March,  1837,  or  to  special  laws 
paased  after  that  date.  The  determinatíon  of  this  question  derives  importanee 
from  the  anomalous  position  of  affidrs  at  San  Francisco.  In  1833,  the  De- 
partmental (then  Territorial)  Junta  of  Upper  California  passed  an  act,  estáb- 
lishing  a  Marine  Pueblo  {Embarcadero)  at  Yerba  Buena  (Peppermint)  Point  on 
the  bay  of  San  Frandsco.  This  act  authorízed  tbe  organizatíon  of  an  Ayunia- 
tnientOt  to  meet  at  the  Presidio^  if  twenty-fíve  families,  or  when  twenty<^ve 
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£uDÍlie8  could  be  collected.  Whether  an  Ayuntamiento  ever  met  or  organ- 
ized  under  Ihe  law,  or  whether  twenty-fíve  families  eould  be  muatered,  doea 
sot  appear.  But  certain  it  is  that  by  order  of  General  Vallejo,  the  Unes  were 
Tan  to  define  the  limita  of  thia  municipality — ^viz.  a  atraight  line  from  Point 
Lobosy  on  the  Pacific  ocean  to  the  mouth  of  Miaaion  Creek,  by  the  surveyon 
of  the  American  Exploríng  Ezpedition.  Thia  terrítory  embracea  the  moat  va- 
luable  portion  of  the  preaent  city  of  San  Francisco.  But  whatever  may  be  the 
legal  ríghts  growing  ont  of  thia  act  of  1833,  to  organizo  the  little  Pueblo  of 
Yerba  Buenoy  long  before  the  arrival  of  the  Americana,  it  waa  swallowed  up, 
or  rather  ita  population  waa  drawn  from  it  to  the  more  flouriahing  interior 
Pitebloy  located  upon  ita  south  line,  and  holdmg  ita  meetings  at  the  Miaaion 
Houae,  and  diatioguiahed  by  the  ñame  of  San  Francisco.  And  when  the  Ayun- 
tamienio  of  San  Francisco  in  1839  made  a  formal  surrender  of  its  franchiaes, 
booka  and  papera,  (see  schedule  in  county  clerk's  office,)  to  Guerrero,  J;  P. 
Guerrero  assumed  jurisdiction  over  both  municipalities,  and  all  of  the  adjacent 
terrítory'or  distríct;  there  not  being  the  requisito  population  of  1000  in  the 
whole  district  to  conatitute  him  a  solé  corporator  under  the  act 

Guerrero  and  hia  auccesaors  in  office  are  often  addressed  in  official  papera  by 
the  more  popular  title  of  Alcalde,  while  he  himaelf  (having  some  knowledge  of 
the  law)  confined  himaelf  to  the  limita  prescribed  to  Justices  of  the  Peace  and 
always  made  use  of  that  title  of  office.  In  the  year  1839,  he  aolicited  of  the  Gov- 
emor  permission  to  make  granta  of  land  within  the  limita  of  the  eztinct  Pueblo 
of  San  FrancÍ8co,and  aíterwards  he  again  aolicited  permission  to  make  grants  of 
building  Iota  within  the  limits  of  Yerba  Buerutj  both  of  which  requests  were 
granted,  as  appears  by  the  Prefectos  letters  now  of  record. 

What  the  real  duties  of  his  office  were,  will  at  once  be  seen  by  the  foUowing 
aection  of  the  act  before  referred  to : — 

«  SECTION  VIL 
Cfthe  Justices  qfthe  Peace, 

Art.  1.  The  Departmental  Legislature  and  the  Govcmor,  having  previoualy 
heard  the  opinión  of  the  respective  Prefects  and  Sub-Prefects,  and  bearing  in 
mind  the  difTerent  circumstances  of  all  the  towna  and  villages  of  the  Depart* 
ment,  will  determine  the  number  of  Justices  of  the  Peace  which  there  shonld 
be  in  each  of  them ;  but  they  must  not  neglect  to  establish  them  in  every  ward 
and  populous  rancheria  distant  from  a  town. 

Art.  2.  The  Justices  of  the  Peace  are  to  be  named  by  the  Prefect  of  the 
District  on  the  recommendations  of  the  respective  Sub-Prefects. 

Abt.  3.  In  every  place  of  one  thousand  inhabitanta  or  more,  the  Justice  of 
the  Peace  shall  have,  under  subjection  to  the  Sub-Prefect,  and  through  him  to 
the  superior  authoríties,  the  same  facultiea  and  obligatíons  as  the  Ayuntamien- 
tos; but  in  the  management  or  supervisión  of  the  municipal  funda,  they  will 
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restrict  themselves  to  what  may  be  established  in  the  ordiiumces  to  be  nude  by 
Ifae  Departmental  Legislature. 

AsT.  4.  These  Justicea  of  the  Peace,  as  well  as  thoae  of  pUcea  whieh  do 
not  contain  one  thonsand  inhabitanta ;  thoae  of  the  snburbs  and  rancherías  at  a 
distance  ñ-om  to^^Tis,  and  those  of  the  qoarters  and  wards  of  every  populéis 
town,  shall  have  the  faculties  and  obligations  granted  to  and  imposed  on  the 
Alcaldes  in  Section  VI,  Art  1 — 6. 

Abt.  5.  In  the  snburbs  and  rancherías  distant  from  towns,  and  in  snek 
towns  where  only  a  Justice  of  the  Peace  is  establiahed,  a  aabstítute  shall  ateo 
be  named  in  the  same  manner  as  the  real  one,  to  take  his  place  in  case  of  tera- 
porary  absence.  In  other  places  where  there  are  seyeral  Justíees  of  the  Pesee, 
they  shall  daríng  the  present  year  1837  mntoally  supply  the  places  of  esdi 
other.  In  futare  this  shall  be  done  by  the  former  Jnstíces  of  the  Peace,  ae- 
cordlDg  to  the  order  of  their  appointment,  beginning  mih  those  of  the  but 
year. 

Art.  6.  The  Justices  of  the  Peace  of  those  places  in  which  the  Ayuntamien- 
tos are  to  cease,  will  receive,  by  means  of  correct  inventory,  all  the  docnmenti, 
books  of  acta,  and  whaterer  may  belong  to  those  corporations,  and  they  wfll 
remit  a  copy  of  it  to  the  Govemor  that  he  may  send  it  to  the  Departmental 
Legislature." 

The  following  sections  from  the  snbseqnent  act  of  the  23d  May,  1837,  ftir- 
ther  define  the  duties  of  Alcaldes,  Jnstíces  of  the  Peace,  and  Jndges  of  First 
Instance,  as  the  law  existed  in  México  at  the  time  of  the  conquest  of  California. 

«  SECTION  n. 

Cf  ÜiR  Courís  of  First  Instance — (Primera  Instancia.) 

Art.  1.  The  Govemor  and  Legislatare,  on  the  recommendation  of  the 
saperior  Tribunal,  shall  desígnate  the  number  of  Jndges  of  this  Court  in  the 
chief  town  (cabecera)  of  each  district,  in  confonnity  with  the  laws. 

Art.  2.  Where  there  is  but  one  judge  of  fírst  instance  to  a  district,  he 
shall  have  both  civil  and  criminal  jurisdiction ;  if  more  than  one,  these  are 
sepárate. 

Art.  3.  Each  Court  shall  have  a  Clerk  and  Recorder,  (Escribano  y  Escri- 
bienle,)  and  an  Executive  officer,  (Comisario.) 

Art.  4.  The  salaries  of  the  Judges  and  subalterna  of  this  court  is  fíxed  by 
the  Govemor  and  superior  Tribunal,  in  concert  with  the  Departmental  Legislo- 
ture,  to  be  afterwards  approved  of  by  the  (leneral  Govemment.    (o.) 

^  (a)  The  salary  of  the  Jadge  of  Civil  Courts  was  fixed  at  $1,500,  with  the  stipa* 
lated  fees  of  office.  Govemor  Riley,  in  his  Proclamation,  has  fiignified  his  intentioii 
to  pay  this  salary  to  the  Judge  of  First  Instance.in  each  political  district  of  California." 
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Abt.  5.  The  Clerks  or  Notaríes  (^Escríbanos)  of  this  Court  are  appointed 
by  the  superior  Tribunal,  od  the  recommendation  of  the  Judges  of  the  Court; 
tbe  other  subaltems  are  named  by  the  judges  themselves,  due  notiee  of  these 
appointments  being  given  both  to  the  Goveruor  and  superior  Tribunal. 

Art.  6.  These  Judges,  on  entering  upon  their  dutiea,  must  take  the  usual 
oath  of  office.  In  case  of  sickness,  absence,  death,  &c.,  their  places  may  be 
supplled  ad  iníerim  by  persons  appointed  by  the  superior  Tribunal,  with  the 
approbatioa  of  the  Goreraor. 

Art.  7.  No  judge  of  First  Instance  can  act  in  a  civil  or  criminal  case  with- 
out  the  Cierk  of  the  Court,  (^Escríbano^)  ezcept  in  case  tbere  be  no  such  Clerk, 
or  where  tbe  case  is  too  urgent  to  wait  for  bis  presence,  in  which  case  two 
witnesses  must  be  called  in,  and  the  papera  so  witnessed  must  be  afterwaids 
tumed  over  to  the  custody  of  the  Clerk. 

Art.  8.  The  cognizance  and  jurisdiction  of  these  Judges  are  limited  to  the 
judicial  subjects  of  their  territory. 

Art.  9.  All  law  suits  and  civil  or  criminal  causes,  of  whatever  description, 
shall  be  brought  forward  and  carried  on  before  the  respective  Magistrate  of 
First  Instance,  excepting  in  cases  wherein  clergymen  and  military  persons  are 
privileged  by  the  constitntional  or  other  laws  in  forcé. 

Art.  10.  No  complaint,  either  civil  or  criminal,  involving  simply  personal 
injuries,  can  be  admitted  without  proving,  with  a  competent  certifícate,  that 
conciliatory  measores  have  been  attempted,  (viz. :  by  means  of  arbitrators  or 
hombres  buenos,) 

Art.  11.  Froro  the  preeeding  Article  are  to  be  ezcepted,  verbal  processes; 
those  of  contest  respecting  chaplaincies,  (capeUanias  coUUivas,)  and  other  ec- 
desiastical  causea  of  the  same  description,  in  which  the  parties  interested  cannot 
come  to  a  previous  arrangement ;  the  causes  which  interest  the  publK  revenue» 
the  municipal  funda  of  towns,  public  establishments,  minora,  those  deprived  of 
the  administration  of  their  property,  and  vacant  inheritnnces.  In  the  same 
manner,  no  conciliatíon  is  to  be  attempted  for  the  recovery  of  any  kind  of  con- 
tributions  or  taxes,  whether  national  or  municipal  ones,  ñor  for  the  recovery  of 
debts  which  have  the  same  orígin.  Neither  is  it  necessary  in  the  trial  of  sum- 
mary  and  very  summary  interdicta  of  possession,  the  denouncement  of  a 
new  work,  or  a  retraction ;  ñor  in  promoting  the  faculty  of  inveniories  and 
distribution  of  inheritances,  ñor  in  other  urgent  cases  of  the  same  nature ;  but 
flhould  a  formal  complaint  have  to  be  afterwards  made  which  would  cauae  a 
litígious  process,  then  conciliatíon  ought  first  to  be  attempted,  but  it  must  not 
take  place  in  caaes  of  bankmptcy  where  creditors  sue  for  their  dues ;  but  H 
fihall  take  place  when  any  citizen  has  to  demand  jndicially  the  payment  of  a 
debt,  although  it  may  ariae  from  a  public  writing. 

Art.  12.  In  the  trial  of  causes  which  exceed  one  hundred  doUars  but  do 
Dot  exceed  two  hundred  dollars,  the  Judges  wiil  take  cognizance  by  meacs  of 
a  written  procesa  according  to  law,  but  without  appeal ;  nevertheleas  the  parties 
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may  take  advantage  of  the  appeal  of  necessíty  before  the  aaperíor  Tribunal, 
ahould  the  lawa  have  been  víolated  which  regnlate  the  moda  of  proceeding. 
This  appeal  ahall  be  referred  to  the  same  Jndge,  íd  the  terms  and  for  the  pur- 
poae  mentioned  in  Art  20  of  Sec.  lY. 

Abt.  13.  Any  person  who  may  be  despoiled  of  or  distnrbed  in  hia  posses- 
uona,  whether  the  aggreasor  be  an  ecclesiaatíe,  a  tayman,  or  a  military  eha»e> 
ter,  wlll  apply  to  the  legal  Jadge  for  reatitation  and  protection ;  and  eognizasce 
of  these  matters  ia  to  be  taken  by  means  of  the  correaponding  very  aommaiy 
proeeBs,  or  even  by  means  of  the  plenary  one  of  poaseaaion  if  tiie  parties 
ahoald  desíre  it,  with  appeal  to  the  respective  superior  Tríbimal ;  the  jadgm^t 
of  property  {judo  de  propriedady  being  reaerved  to  the  competent  Judgea. 

Art.  14.  The  Judgea  of  the  First  Instanee,  in  their  respective  distriets,  wiH 
take  cognizance,  by  way  of  precautioD,  with  the  Alcaldes,  in  the  formation  of 
inventoríea,  justifícationa  ad  perpetuam,  and  other  judicial  matters  of  this  kind, 
in  which  the  parties  have  yet  made  no  opposition. 

Art.  15.  They  will  likewise  take  cognizance  of  such  civil  and  criminal 
causes  respecting  common  crímes  aa  may  arise  agaínat  the  Alcaldes  of  íhér 
district 

Art.  16.  Every  sentence  of  P^t  Instanee  in  criminal  causes  mnst  be  im- 
mediately  notifíed  to  the  person  who  entered  the  suit  and  to  the  cnlprit,  and  if 
either  of  tbem  shall  appeal,  said  causea  must,  withont  delay,  be  remitted  to  the 
superior  tribunal,  the  parties  being  previously  summoned. 

Art.  17.  If  both  the  accused  and  culprit  agree  to  the  sentence,  and  the 
suit  should  be  respecting  trivial  crimes  for  which  the  law  iroposes  no  corporeal 
puníahment,  the  judge  will  execute  the  sentence.  But  if  the  cause  should  be 
one  respecting  crimes,  which  have  such  a  puníahment  assigned  to  them,  the 
procesa  shall  be  remitted  to  the  superior  tribunal,  the  time  for  appealing  havbig 
passed,  alihough  the  parties  themselves  should  not  appeal,  they  being  pre- 
ñously  cited. 

Art.  18.  In  all  civil  causes,  in  which  aceording  to  law  the  appeal  should 
take  place  in  both  eífccts,  and  be  clearly  admitted,  the  original  acta  of  the  pro- 
cesa shall  be  remitted  to  the  superior  tribunal  at  the  costs  of  the  appellant, 
the  parties  being  previously  cited,  that  they  may  raake  use  of  their  ríghts. 
But  if  said  appeal  be  merely  admitted  in  the  devolutive  effect  and  not  in  the 
suspensivo  one,  {efecto  devohttivo  y  no  en  el  suspensivo^)  the  remission  must 
not  take  place  until  after  the  executíon  of  the  determinaron,  whatcver  practice 
there  may  be  to  the  contrary. 

Art.  19.  The  Judgea  of  First  Instanee,  fn  the  place  of  theur  residence,  if 
there  be  no  superior  tribunal  there,  will  in  public  make  the  prisión  examinatíona 
required  by  law ;  two  members  of  the  Ayuntamiento  will  also  be  present  at  the 
general  ones,  but  without  a  vote ;  and  every  month  a  report  of  said  examins- 
tiona  will  be  rendered  to  the  superior  tribunal.    They  will  likewise  go  to  the 
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prison  when  any  cnlprít  asks  for  audience,  and  they  will  hear  whatever  he  may 
haré  to  say. 

Art.  20.  The  inferior  magistrate  will  also  report  to  the  snperior  tribunal, 
at  furtheat  within  the  three  daya  after  commencing  the  causes,  all  such  as  they 
may  be  forming  for  crímes  committed  in  the  respeetíve  jorísdictions.  They 
will  likewise  scnd  to  said  tribunal  quarterly,  a  general  list  of  those  that  they 
may  have  concluded  in  that  time,  and  of  such  as  still  remain  unfínished  in  their 
respective  courts,  ezpressing  the  state  in  which  they  may  be  and  the  dates  of 
their  commencement  • 

«  SECTION  m. 

Cf  Alcaldes  and  Justices  qf  the  Peace. 

Art.  1.  It  belongs  exclusively  to  the  Alcaldes  of  the  Ayuntamientos  and 
to  the  Justices  of  the  Peace,  in  places  whose  populatíon  consiats  of  one  thou- 
sand  or  more  inhabitants,  to  exercise  in  their  jurisdiction,  with  respect  to  all 
dasses  of  persons,  the  ofBce  of  conciliators. 

Art.  2.  It  likewise  belongs  to  such  Alcaldes  and  Justices  of  the  Peace  to 
take  cognizance  of,  and  decide  in  their  respective  towns,  all  verbal  processes 
which  may  occur,  except  those  in  which  ecclesiastics  and  military  persons  are 
sued. 

Art.  3.  It  belongs  likewise  to  them,  to  dictate  in  litigioos  cases  the  very 
nrgent  measures  that  will  not  admit  being  taken  before  the  primary  judges ; 
and  to  take,  under  similar  circumstances,  the  fírst  steps  i|i  criminal  causes,  and 
also  such  others  as  they  may  be  commissioned  to  do  by  the  respective  tribunals 
and  primary  courts. 

Art.  4.  Of  the  attríbutíons  comprehended  in  the  three  foregoing  artícles, 
the  Justices  of  Peace  of  such  places  as  do  not  contain  one  thousand  inhabi- 
tants shall  only  exercise  that  of  taking  (whether  in  civil  or  criminal  cases) 
such  steps  as  from  their  urgency  do  not  give  time  to  apply  to  the  nearest  re- 
spective authorities. 

Art.  5.  In  order  to  verify  the  judgment  of  conciliation,  whosoever  may 
have  to  institute  any  civil  suit,  the  valué  of  which  does  not  exceed  one  hundred 
dollars,  or  any  criminal  one  respecting  seríous  injuries,  purely  personal,  shall 
make  his  complaint  to  the  Alcalde  or  competent  Justice  of  the  Peace,  demand- 
ing  verbally  to  have  the  accused  party  summoned  in  order  to  commence  the 
trial  of  conciliation,  and  said  Alcalde  or  Justice  of  Peace  will  immediately 
have  the  summona  made  out,  which  must  mentioñ  the  object  of  the  complaint, 
and  íix  the  day,  hour  and  place,  in  which  the  parties  have  to  appear,  and  both 
the  accuser  and  the  accused  are  to  be  told  to  bring  each  his  arbitrator  (hombre 
bueno),  who  must  be  a  citízen  in  the  exercise  of  his  rights,  and  completed  his 
26th  year  of  age. 

Art.  6.    The  accused  party  is  bound  to  concur  in  obedience  to  the  sum- 
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mona  of  tbe  Alcalde  or  Jastice  of  Peace,  but  should  he  not  do  bo,  a  second 
summons  must  be  sent  to  him  to  appear  at  some  newly  appointed  time,  nadar 
a  penalty  of  from  two  to  ten  dollars  fine ;  and  ahould  he  süli  not  come  for- 
ward,  it  shall  be  considered  that  the  means  of  conciliatíon  have  been  attempted, 
and  that  the  trial  is  at  an  end,  (i.  e.  the  tríal  of  conciliatíon,)  and  the  fine  im- 
posed  upon  the  accused  party  shall  be  irremiasibly  exacted. 

Art.  7.  It  shall  likewise  be  considered  that  the  means  of  conciliatíon  ba?e 
been'  tríed,  and  that  the  tríal  is  conduded,  if  the  person  summoned  appear  be- 
fore  the  .^íkalde  or  Justice  of  Peace  in  obedience  to  the  fírst  or  second  snm- 
mons,  and  say  that  he  renounces  the  benefít  of  conciliatíon. 

Art.  8.  In  the  two  cases  treated  of  in  the  two  foregoing  artlcles,  the 
corresponding  record  must  be  made  in  the  respective  book,  andbe  signed  in  the 
fírst  case  by  the  Alcalde  or  Justice  of  Peace,  the  Plaintiíf  and  Clerk,  (Escri- 
bano,) if  there  be  one,  and  if  not  by  two  assisting  witnesses ;  and  in  the  second 
case,  by  the  Alcalde  or  Justice  of  Peace,  the  Plaintiff  and  Defendant;  and 
whenever  the  latter  does  not  make  his  appearance,  but  renounces  the  aforesaid 
benefít,  he  must  necessaríly  do  it  in  wríting. 

Art.  9.  When  the  parties  do  come  forward,  either  personally  or  by  means 
of  their  lawful  representatives,  to  proceed  with  the  tríal  of  Conciliatíon,  the 
Alcalde  or  Justice  of  Peace  and  the  Arbitrators  wiil  make  themselves  acquainted 
with  what  the  parties  have  to  expose  respecting  the  matter  in  dispute,  and 
when  the  said  parties  retire,  the  Alcalde  or  Justice  of  Peace  will  hear  the 
opinión  of  the  Arbitrators,  and  will  immediately,  or  within  eíght  days  at 
farthest,  give  the  sentence  which  he  may  consider  most  fítting  to  avoid  a  law 
Buit,  and  to  bríng  about  the  mutual  conformity  of  the  parties. 

Art.  10.  Each  Alcalde  or  Justice  of  Peace  shall  have  a  book  entitied 
«  BOOK  OF  CONCILIATIONS,"  ín  which  he  shall  note  down  a  concise  ac- 
count  of  what  occurs  in  the  triáis  of  Conciliatíon,  agreeably  to  what  is  ordered 
in  the  preceding  article  and  in  continuation  of  the  Conciliatory  Sentence  dic- 
tated  by  the  Alcalde  or  Justice  of  Peace,  which  must  be  notified  to  the  parties 
interested  in  presence  of  the  Arbitrators,  in  order  that  they  may  say  whether  they 
agree  to  it  or  not,  which  must  also  be  noted  down  and  be  signed  by  the 
Alcalde  or  Justice,  the  Arbitrators,  and  parties  interested. 

Art.  11.  When  the  parties  agree  to  the  sentence,  the  certifíed  copies  of 
the  proceedings  which  they  may  ask  for  shall  be  given  to  them  in  order  that 
the  corresponding  authority  may  carry  it  into  effect,  and  if  either  of  tbe  parties 
should  not  agree,  the  Alcalde  or  Justice  of  Peace  will  give  him  a  certifícate 
that  the  means  of  Conciliatíon  have  been  attempted,  but  without  success ;  the 
parties  interested  merely  paying  the  costa  of  said  certificates  in  the  accustomed 
form. 

Art.  12.  In  the  same  Book  of  Concillations  must  be  entered  the  record 
mentioned  in  Art  8,  and  this  Book  must  remain  in  the  archives  when  the 
Alcalde  or  Justice  of  Peace  conclude  the  time  of  their  appointment. 
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Art.  13.  The  fines  mentioned  in  Art  6  must  be  delivered  to  the  respective 
Treaaurers  of  the  Ayuntamientos,  in  order  that  the  amount  of  them  may  go 
towards  paying  the  expenses  oí  the  books  which  are  to  be  given  to  the  Alcaldes 
and  Jastices  of  Peace. 

Abt.  14.  These  Alcaldes  and  Jastices  will  decide  by  verbal  process  the 
civil  complaints  which  do  not  exceed  one  hundred  dollars,  and  the  criminal 
ones  respecting  trífling  injuries  and  other  similar  faults  that  do  not  merit  any 
other  punishment  than  a  slight  reprehensión  or  correction. 

Abt.  15.  The  plaintiff  or  complainant  who  enters  any  suit  of  this  kind,  will 
apply  to  the  competent  Alcalde  or  Justice,  and  make  his  complaint  verbally, 
and  this  authority  will  canse  the  defendimt  to  appear,  ordering  each  party  to 
briog  his  respective  arbitrator  with  him,  who  must  have  the  requisites  men- 
tioned in  Art.  6. 

Art.  16.  In  verbal  processes,  also,  the  Clerk  (if  there  be  one)  will  concur, 
or  in  his  defect  two  assisting  witnesses ;  and  after  the  Alcalde  or  Justice  of 
Peace  and  the  arbitrators  have  made  themselves  acquainted  with  the  complaint 
of  the  one  party  and  the  defence  of  the  other,  these  parties  shall  retire  and  the 
Alcalde  or  Justice  of  Peace  will  hear  the  opinión  of  the  arbitrators,  and  im- 
mediately  or  within  eight  days  at  farthcst  pronounce  his  deñnitive  sentence  or 
decisión,  which  shall  be  ordered  to  be  carried  into  execution  by  the  same  Al- 
calde or  Justice  of  Peace,  or  by  any  other  authority  to  which  a  proper  cerüñcate 
of  said  sentence  be  presen  ted. 

Art.  17.  A  concise  actount  of  the  proceedings  of  these  processes  shall  be 
entcred  in  a  book  called  **  Book  of  Verbal  Processes,"  and  in  continuation,  the 
definitive  decisión  or  sentence  dictated  on  the  subject,  and  this  instrument  must 
be  signed  by  the  Alcalde  or  Justice  of  Peace,  the  arbitrators,  the  parties  inter- 
ested,  and  the  Clerk  or  acting  witnesses.  This  book  shall  also  be  placed  in  the 
archives  when  the  Alcaldes  or  Justices  of  Peace  conclude  their  term  of  office. 

Art.  18.  Against  the  definitive  sentences  given  in  verbal  processes,  no  other 
appeal  can  be  admitted  than  that  of  the  responsibility  of  the  Alcaldes  and  Jus- 
tices of  Peace  to  the  superior  tribunal ;  and  in  said  processes  no  fées  are  to  be 
recovered,  but  mcrely  the  costs  of  the  certificates  that  may  be  given. 

Abt.  19.  Tlie  attributions  mentioned  in  Arts.  4  and  6  must  necessarily  be 
exercised  by  the  Alcaldes  or  Justices  of  Peace  in  presence  of  the  Clerks,  if 
there  be  such,  and  if  not,  before  two  assisting  witnesses. 

Art.  20.  When  the  subject  brought  before  the  Alcaldes  or  Justices  of 
Peace  relates  to  the  retention  of  the  goods  of  a  debtor  who  wishes  to  make 
away  with  or  conced  them,  the  prohibition  of  a  new  work,  or  other  matters  of 
like  urgenc/,  the  Alcaldes  or  Justices  of  Peace  will  themselves  take  such  ne- 
cessary  steps  as  may  be  required  to  avoid  the  evils  consequent  on  delay,  and 
they  will  order  the  partios  interested  then  to  try  the  means  of  conciliation. 
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«SECnON  IV. 

OERERAL  LAWS. 

Art.  1.  In  erery  criminal  sait,  the  sentence  of  fírst  appeal  (^s^unda  tn- 
itaneid)  shall  cause  execution  when  it  is  perfectly  agreeable  to  the  fírst  sentence, 
or  if  the  parties  agree  to  it 

Art.  2.  In  criminal  causes  there  cannot  be  less  than  one  appeal  (dot  tu- 
sUmcias)  eren  when  the  accuser  and  the  culprit  agree  to  the  ñrst  sentence. 

Art.  3.  AU  witnesses  to  be  ezammed  in  any  civil  or  criminal  cause  must 
necessaríly  be  examined  by  the  proper  tribunals  or  magistrates  which  hayecog- 
nizance  of  said  causes,  and  if  they  should  reside  at  other  places,  they  must  be 
ezamined  by  the  Magistrate  or  Alcalde  where  they  Uve. 

Art.  4.  Every  person,  of  whatever  class,  prívileges,  or  condition  he  may  be, 
when  he  has  to  give  his  declaration  as  a  witness  in  a  criminal  cause,  is  obliged 
to  appear  for  this  purpose  before  the  Magistrate  who  has  cognizance  thereoí^ 
without  the  necessity  of  previous  permission  from  his  chiefs  or  superiors. 

Art.  6.  The  confrontation  of  witnesses  with  the  culprit  shall  only  be  prae- 
tised  when  the  Magistrate  considere  it  absolutely  necessary  in  order  to  find  out 
the  truth. 

Art.  6.  Both  the  confrontation  mentioned  in  tl^  preceding  artide  and  the 
ratifications,  are  to  be  made  in  the  process  immediately  añer  having  examined 
the  witness ;  the  culprit  being  made  to  appear  in  order  that  he  may  know  him, 
and  the  witness  summoned  in  the  act  of  ratiñcation,  which  must  take  place  im- 
mediately after  the  culprit  retires. 

Art.  7.  If  the  first  steps  of  the  process  (información  sumaria)  take  place 
before  the  culprit  be  apprehended,  as  soon  as  he  is  apprehended  and  his  preps- 
ratory  declaration  shall  have  been  taken,  the  witnesses  which  have  to  be  exa- 
mined must  be  summoned  for  the  purposes  mentioned  in  the  preceding  article. 

Art.  8.  No  summons  shall  be  sent  which  has  not  some  relation  to  the 
crime,  or  which  is  judged  to  be  useless  or  of  no  weight  in  the  business  as 
regards  the  eliciting  of  truth. 

Art.  9.  When  the  pleas  alleged  by  the  culprit  have  no  relation  to  the  crime, 
or  cannot  in  any  way  diminish  its  enormity,  or  are  unlikely  or  improbable,  they 
shall  be  left  out  altogether  without  receiving  the  cause  on  proof  (a  prueba ;) 
in  which  case  the  trial  (sumaria)  being  concluded,  the  culprit  having  been  pre- 
viously  cited,  and  the  Attomey  General  in  the  superior  tribunal,  it  shall  be 
delivered  to  the  attomey  or  defender  of  the  culprit  for  him  to  answer  to  the 
charges  in  the  term  of  three  days,  which  having  taken  place  the  definitivo  sen- 
tence shall  be  given. 

Art.  10.  When  any  criminal  escapes  he  shall  not  be  summoned  by  edicts 
or  by  the  public  crier ;  bat  requisitory  letters  shall  be  made  out  for  his  appre- 
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hension  and  the  necessary  steps  taken  for  his  recovery ;  m  the  mean  time  the 
tria!  shall  be  postponed,  except  as  to  collecting  proof  of  the  crime  and  its  cir- 
camstonces ;  but  it  shall  be  resumed  when  the  apprehension  takes  place. 

Art.  11.  In  cases  where  the  plenary  judgment  has  to  be  renewed,  the  cause 
shall  be  received  on  proof  for  a  short  time,  to  be  postponed,  according  to  its 
circumstances,  as  far  as  forty  days ;  and  only  in  the  case  of  having  to  examine 
witnesses  or  to  receive  some  other  proof  at  such  considerable  distances  as  to 
make  that  term  not  sufiicient,  it  may  be  postponed  for  sixty  days,  without  any 
restitution  or  other  recourse  taklng  place  in  these  terms. 

Art.  12.  When  the  crimináis  interpose  an  appeal  against  any  interlocutory 
proceedings,  or  any  other  appeal  that  has  to  go  to  the  tribunal  of  second  or 
third  instance,  the  continuation  of  the  cause  shall  not  be  suspended ;  and, 
therefore,  if  the  original  acts  which  caused  the  appeal  cannot  be  forwarded, 
certified  copies  must  be  sent. 

Art.  13.  In  all  civil  and  criminal  causes  the  interlocutory  sentences  must 
be  proDounced  within  the  precise  term  of  three  days;  and  the  defínitive  ones 
shall  be  dictated  by  the  superior  tribunals  withln  fífbeen  days  añer  the  fírst 
stage  of  the  suit  (vista)  be  concluded;  and  by  the  judges  of  First  Instance 
within  eight  days  after  finishing  the  causes. 

Art.  14.  In  triáis  of  proporty,  plenary  ones  of  possession,  and  any  other 
civil  trial  wherein  the  amount  disputed  shall  exceed  $4,000,  appeal  may  be 
made  to  the  tribunal  of  the  thlrd  instance  if  the  parties  wish  it,  although  the 
second  sentence  agree  with  the  fírst. 

Art.  16.  In  the  same  triáis,  if  the  amount  in  question  be  less  than  $4,000, 
the  sentence  of  the  tribunal  of  second  instance  will  cause  execution,  if  it  cor- 
respond  exactly  with  the  first,  that  is  if  the  second  sentence  neither  adds  ñor 
takes  away  onything  which  alters  the  substance  or  intrinsic  merit  of  the  íirst 
instance ;  so  that  neither  the  condemnation  to  pay  coste,  ñor  any  other  demon- 
stration  of  a  similar  nature,  can  be  called  in  opposition  to  said  agreement" 


It  may  be  proper  to  add  to  the  foregoing  extracts  that  whenever,  by  any 
chance,  the  office  of  Judge  of  Second  Instance  bccame  vacant,  the  other  Judges 
of  Second  Instance  of  the  Department,  when  sitting  in  hancOf  and  cocstituting 
the  court  of  Third  Instance,  or  Superior  Tribunal,  had  power  to  invite  any 
Judge  of  First  Instance  to  occupy  the  vacant  seat,  and  he  thereupon  became, 
pro  tempore,  Judge  of  Second  Instance,  and  also  a  member  of  the  court  of  final 
appeals ;  whilc  the  seat  vacated  by  the  Judge  of  First  Instance  was  filled  tem- 
porarily  by  the  First  Alcalde  of  the  city  of  his  residence.  And  the  office  of  Ist 
Alcalde  was  exercised  by  the  2d  Alcalde,  so  that  the  only  vacancy  practically 
created  was  in  fact  that  of  3d  Alcalde.  This  system  of  advancing  officcrs  tem- 
porarily  has  led  to  the  great  confusión  in  titles  of  Mexican  ofiicers. 

Such  is  briefly  the  legal  history  of  California  as  derived  from  books  of  Mex- 
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ican  law.  But  what  was  the  fact  ?  In  a  DepartmeDt,  where  revolutíon  and 
disorder  were  the  rule,  and  law  and  order  the  exception  in  a  few  favored  por- 
tiona  of  the  country,  the  Mexican  judiciary  consisted  of  the  lowest  order  of 
magistrates — justices  of  the  peace,  and  alcaldes.  The  Govemor  in  person  was 
the  appellate  court  When  a  ncighborhood  needed  the  services  of  a  magis- 
trate,  an  Alcalde  was  chosen  on  the  spot,  and  he  either  acted  for  a  single  occa- 
8Íon,  or  continued  to  act  for  a  períod  longer  or  shorter,  according  to  the  good 
pleasure  of  those  that  put  him  into  his  precarious  office.  He  generally  msde 
his  own  laws,  and  aided  in  executing  them.  And  if  he  chanced  to  make  an  nn- 
popular  law,  or  to  make  an  unpopular  decisión,  or  to  render  himself  obnoxions 
in  any  way  to  his  constituents  at  home,  it  was  not  always  that  an  appeal  was 
taken  to  the  Govemor;  but  a  local  pronuTiciamienío  displaced  the  unpopular 
magistrate,  and  pcrhaps  a  new  one  would  be  appointed,  who  would  decide 
more  in  accordance  with  the  popular  sentiment  This  primitive  judicial  sys- 
tem  waa  afterwards  very  generally  adopted  by  the  American  settlers  and 
minera.  But  as  early  as  1838,  this  Alcalde  system,  with  its  numberless  abuses, 
had  been  partially  overturned,  and  Justidcs  of  the  Peace  had  been  substituted, 
and  an  eñbrt  made  to  put  into  execution  the  constitutional  acts  of  the  Mexican 
Congress  of  the  year  1837.  But  before  the  new  system  of  administration  could 
be  brought  into  complete  operation,  the  Govemor  was  dríven  out  of  the  coun- 
try by  a  party  of  some  46  Americans,  and  Don  Alvarado,  a  clerk  in  the  Gov- 
emor's  custom  house,  at  Monterey,  was  by  them  made  Govemor.  Don  Alva- 
rado  was  liberal  in  grants  of  land  to  Americans,  without  much  regard  to  the 
law  on  that  subject ;  at  least,  he  wks  so,  until  he  got  his  46  patrona  into  his 
power,  when  he  imprisoned  them,  and  afterwards  sent  them,  as  priaoners,  to 
Mazatlan. 

In  1842  Santa  Anna  was  appointed  Dictator  of  México,  but  it  was  especially 
declared  in  his  appointment,  that  his  acts  were  only  to  be  provisional,  and  that 
they  were  to  be  submitted  to  a  constitutional  Congress  for  ratifícation.  Santa 
Anna  sent  General  Micheltoreno  as  a  sort  of  Procónsul  to  California, 
with  authority  to  do  whatever  he  should  decm  necessary  to  restore  peace 
to  that  distracted  Department.  Micheltoreno  applied  to  the  Americans  still  re- 
maining  in  the  country,  to  aid  him  in  his  eñbrts  to  put  down  the  usurped  gov- 
ernment.  This  aid  was  readily  given,  on  the  conditíon  that  he  would  confinn 
the  grants  of  land  made  to  them  by  Alvarado. 

Micheltoreno  put  into  operation  the  new  Mexfcan  system,  so  that  there  were 
in  fact  Alcaldes  only  in  Monterey.  All  the  rest  of  the  magistracy  consisted  of 
Justices  of  the  Peace,  with  perhaps  the  exception  of  John  A.  Sutter, "  Judge 
of  the  Distríct  of  Sacramento  and  Nueva  Helvetia."  Justices  of  the  Peace  in 
obscure  places,  such  as  San  Francisco  then  was,  oftentimes  styied  themselves 
Alcaldes,  either  from  the  greatcr  license  they  could  indulge  in,  under  that  ñame, 
or  because  it  was  a  more  popular  title.  And  some  even  assumed  the  title  of 
Judge  of  First  Instance,  (1*    instancia,)    It  beconies  important  to  bear  in 
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mind  these  irregularítíes,  and  to  recollect  that,  by  the  law,  there  could  be  Al- 
caldes only  at  Monterey:  as  by  a  decree  of  Santa  Anna,  issued  about 
this  time,  Alcaldes  in  California,  New  México,  and  Tabasco,  were  authorized 
to  eze^cise  the  funetions  of  Judges  of  First  Instance,  which  class  of  Judges,  by 
the  Mexican  law,  had  admiralty  jurísdiction. 

The  discussions,  that  have  taken  place  at  the  city  of  México,  in  rolation  to 
the  extraordinary  powers  of  Santa  Anna,  but  recently  occurred.  The 
qnestion  not  having  been  raised  before  the  Supreme  Court,  the  court  seems  to 
have  felt  bound  to  follow  the  opinión  commonly  received,  at  that  time,  and  to 
give  to  those  decrees  the  forcé  of  Mexican  lawa,  although  some  of  the  most 
leamed  Licenciados  at  that  city  now  insist,  that  they  ought  not  in  any  instance 
to  have  the  forcé  of  laws,  unlcss  they  were  añerwards  confírmed  by  an  act  of 
the  Mexican  Congress. 

It  is  not  necessary  for  the  pnrposes  of  this  treatise,  to  discnss  the  question, 
now  80  difficult  of  solution,  whether  the  Government  of  Alvarado  was  suffi- 
ciently  settled,  or  his  authority  suíüciently  acknowledged,  to  entitle  him  to  the 
character  of  Govemor  de  /acto,  or  whether  any  of  his  official  aets  are  to  be  re- 
garded  as  the  acts  of  the  Govemor  of  the  Department  of  California,  ñor  is  it 
necessary  to  determine  the  claims  of  Micheltoreno  to  make  and  to  confírm 
grants  of  land  in  a  manner  diflferent  from  that  prescribed  in  the  existing  laws  of 
México,  and  to  exercise  legislativo  fanctions  and  to  do  other  acts  for  which 
there  was  no  legal  sanction.  The  most  liberal  construction  put  upon  his  extra- 
ordinary commission  was,  that  he  was  a  quasi-military  Govemor.  A  soldierby 
profession,  he  was  sent  with  a  military  forcé  '^to.give  peace"  to  a  distracted 
department,— empowered  to  negotiate  as  well  as  to  make  war.  He  might  do 
all  things  lawful  for  a  military  Govemor  to  do ;  but  his  other  acts  would  seem 
to  require  the  subsequent  approval.of  the  dictator  or  of  the  legislature  to  give 
them  validity. 

But  the  most  important  event  connected  with  the  legal  history  of  California, 
was  the  occupation  of  the  country  by  the  Americana  on  the  7th  day  of 
July,  1846.  This  was  folio wed  by  the  proclamation  of  Commodore  Stock- 
ton,  annexing  California  to  the  United  States  and  granting  it  a  constitution. 
Though  this  proclamation  was  afterwards  disallowed,  yet  American  emigrants 
daimcd  under  it  all  the  rights  of  Mexican  citizens  in  acquiring  land  during  the 
war.  But  the  politico-military  career  of  Commodore  Stockton,  and,  al  so,  that 
of  Colonel  Fremont,  in  California,  was  soon  at  an  end ;  and  then  foliowed  them 
two  regularly  appointed  military  Governors,  General  Keamey,  and  Colonel, 
who  was  afterwards  General  Masón,  the  legality  of  whose  acts  as  military 
Governors  cannot  be  questioned.  But  it  is  more  difficult  to  characteríze  the 
administration  of  General  Riley.  He  was  not  a  military  Governor,  for  the  war 
had  ceased  before  his  appointment  The  provisión  in  the  Mexican  constitutional 
act,  which  authorized  the  military  Comandante  of  a  Department  to  exercise 
the  office  of  Govemor,  in  the  absence  of  a  civil  Govemor,  could  not  apply  to 
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hím,  as  the  law  politícal  of  México  had  terminated  in  CaUfornia  by  the  annex- 
atíon.    But  withoat  the  law  política]  to  set  in  motion  the  wbeela  of  gqyernmeBt 
and  furnish  administratora  of  law,  the  laws  which  regúlate  tiie  intercoune  be- 
tween  man  and  man  are  dormant — there  La  an  abaence  of  all  the  macbinery  that 
gives  them  their  vitality.    So  tbat  it  may  be  well  aaid  that,  during  General 
Rilcy's  administration  in  California,  there  was  in  íact  no  law  eziating.    Societj 
was  withont  any  laws,  and  had  no  politícal  esdstence.    The  traditional  law  of  the 
conntry  was  the  traditional  law  of  the  Mexican  population,  and  had  never  been 
in  existence  in  that  portion  of  California  most  densely  populated  in  the  times 
of  Genera]  Riley ;  for  the  reason  that,  before  the  American  emigration,  the 
northem  portions  of  California  had  been  in  possession  of  hostüe  Indiana,  and 
the  Mexicana  could  not  dwell  in  tíiat  portion  of  the  comitry  or  eren  visit  iL 
The  written  Mexican  law,  if  any  existed  in  California,  was  in  the  southem,  and 
not  in  the  northem  portions  of  the  territory,  and  consisted  of  the  traditions  and 
laws  of  that  portion  of  California  inhabited  by  the  Mexicana,  and  liad  nerer 
been  in  forcé  in  that  portíon  inhabited  by  Americana.    Commercial  transactioDS 
to  an  immense  amount  had  been  cntered  into,  and  large  transactions  in  real 
estáte  had  tallen  place  between  Americana,  based  upon  the  laws  as  tbey  exist- 
ed in  the  United  States  and  not  in  reference  to  the  unknown  laws  of  Mexioo* 
To  say  that  the  whole  of  the  corpas  juris  cimlis  Me;iama  was  in  forcé  throngb- 
out  all  California,  and  that  it  was  to  measure  all  transactions  that  were  entered 
into  at  that  time  by  Americana,  would  be  to  invalídate  contracta  of  incalculable 
amount,  entered  into  without  any  of  the  contracting  parties  knowing  that  such 
laws  existed.     General  Riley's  government  must  he  sustained  on  another 
hypothesia — ^that  it  was  a  necessary  and  unayoidable  usurpation.    The  commis- 
sion  from  the  President  does  not  improve  the  matter,  for  it  was  issued  without 
any  authority  of  law. 

This  usurpation  being  acquiesced  in  by  the  people,  as  an  unavoidable  neces- 
sity,  and  the  offices  which  he  created,  as  well  as  his  own  office  of  Governor, 
having  been  recognizcd  by  the  people  in  the  constitutional  convention,  and  hj 
the  legislature  as  well  as  the  laws  regulating  their  duties ;  the  question  naturaUy 
aríscs,  what  were  the  laws  rccognized  ?  Did  they  consist  only  of  the  snudl 
manual  of  laws  published  by  General  Riley,  portions  of  which  are  contained  in 
this  esaay,  or  of  the  whole  body  of  the  Spanish-Mexican  laws  1 

The  obvious  answer  to  this  question  is — ^that  it  was  the  intention  of  the 
convention  to  recognize  the  manual  published  by  General  Riley,  and  as  a  neces- 
sary consequence,  when  any  thing  appeared  obscure  or  unintelligible  in  that 
manual,  we  were  driven  to  Mexican  sources  for  its  elucidation ;  but  this  is  the 
utmost  limit  to  which  this  clause  in  the  schedule  of  the  constitution  can  be  ex- 
tended. And  this  small  manual  was  all  there  was  of  positivo  law  in  California 
until  the  meeting  of  the  state  legislature ;  all  else  was  shrouded  in  a  maze  of  un- 
certainties.  Which  was  the  rule  and  which  was  the  exception,  it  is  extremely 
difficult  at  this  late  day  to  determine. 
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With  the  establishment  of  the  American  militaiy  goyernment,  the  Alcalde 
system  was  restored.  On  every  bar,  and  in  eveiy  gulch,  and  ravine,  where  an 
American  crowd  was  collected,  there  an  American  Alcalde  was  elected.  And  there 
were  strange  and  often  conflictáng  laws  in  adjoining  neighborhoods,  depending  on 
the  settlers  or  on  the  Alcaldes,  who  made  the  laws,  as  the  occasion  required. 
The  American  Alcaldes  were  generally  ignorant  of  the  Spanish  language  and 
Spanish  laws,  but  they  had  leamed  traditionally  ihat  the  Spanish  Magistrates 
were  in  the  habit  of  charging  a  íee  on  the  occasion  of  assigning  to  a  new 
colonist  a  house  lot.  A  liberal  construction  of  this  precedent  was  the  founda- 
tion  of  those  eztensive  transactions  in  town  lots,  which  preved  to  be  of  so 
much  pecaniary  advantage  to  American  Alcaldes  and  Justices  of  the  Peace. 
The  proclamation  of  General  Riley  of  June  3d,  1849,  established  a  new  era  in 
the  political  and  judicial  admmistration  of  California.  He  called  upon  the  peo- 
pie  in  the  several  districts  to  indicate,  by  an  election,  the  persona  whom  he 
should  appoint  as  Judges  of  First  Instance  and  Prefects,  and  also  in  districts 
composed  of  several  primary  ones,  to  indicate  the  persons  who  should  be  ap- 
pointed  Judges  of  Second  Instance. 

The  Judges  of  Second  Instance,  when  assembled  in  banco,  constituted 
the  Superior  Tribunal  or  Court  of  Appeala.  But  neither  the  Courts  of 
Second  Instance  ñor  the  Superior  Tribunal  did  any  business,  except  grant- 
ing  a  few  orders,  before  they  were  superceded  by  the  present  judiciary.  The 
Courts  of  First  Instuice  originated  a  large  portion  of  the  cases  which  went 
up  on  appeal  to  the  Supremo  Court.  Although  these  were  courts  organ- 
ized  according  to  the  Mexioan  system,  and  their  duties  pointed  out  by  the  small 
manual  of  law  before  referred  to,  yet  the  Judges,  who  presided  over  them,  be- 
ing  mostly  common  law  lawyers,and  being  entirely  unacquainted  with  Mexican 
law,  they  were,  in  their  proceedings,  substantially  common  law  courts,  and,  for 
the  most  part,  their  decisions  tumed  upon  common  law.  But,  in  the  south, 
there  were  some  Judges  who  followed  the  traditions  of  law  common  in  that 
región. 

Inartifícial  and  rude  as  was  the  whole  judiciary  system,  before  the  organiza- 
tion  of  the  átate  oourts,  still  it  was  wonderfully  efficient  And  it  was  well  for 
the  people  of  California  that  it  was  so.  For,  an  uiíparalleled  immigration  had 
brought  with  it  an  unparalleled  amount  of  litigation— an  amount  of  litigation, 
that  at  this  day  appears  almost  incredible.  With  the  daily  accruing  causes  of 
legal  controversy,  crowds  assembled  at  the  schooUhouse  on  the  Plaza  of  San 
Francisco ;  where  from  morning  till  night  the  judge  of  First  Instance  in  civil 
cases  might  be  seen  at  the  desk  dispensing  oíf-hand  justice.  In  front  of  him 
aat  three  or  four  clerks,  conducting  the  business  of  the  court ;  while  on  the 
bmeh  opposite  or  standing  within  the  rail  was  a  crowd  of  lawyers  waiting  a 
hearing  for  their  cliente,  who,  with  their  witnesses,  filled  the  remainder  of  the 
room,  and  formed  groups  about  the  door.  The  crowd  was  not  composed  of 
idlers,  but  it  was  the  representation  of  the  ordinary  accumulation  of  business 
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for  the  day,  which  was  to  be  disposed  of  before  the  adjonnunent  of  the  eonrt. 
AIl  werc  anxions  to  be  heard  and  to  have  their  several  controversies  disposed  of 
witliin  the  shortest  possible  time.  Speedy  justice  was  more  desirable  than 
exact  justice,  when  labor  was  valued  at  an  ouDce  of  gold  a  day.  And  nene 
among  the  multitude  were  more  desirous  for  speed  than  the  lawyera,  whose 
compensation  Would  depend  much  upon  a  speedy  judgment  Tbe  moving 
spirit  of  the  whole  scene,  the  judge,  watched  all  that  was  done  or  said ;  and  he 
seldom  withdrew  bis  attention  unless  to  administer  an  oath  for  the  considera- 
tion  of  a  dollar,  or  to  sign  an  order  for  the  consideration  of  two  dollara. 
Sometimes  he  wonid  move  hia  position,  but  wfaether  warming  bis  uncorered 
feet  at  the  fíre-place,  or  drawing  on  bis  boots,  there  was  the  same  nnalteraUe 
attention  on  his  part  But  as  soon  as  he  comprehended  acase,his  authorítati?e 
voice  was  heard,  closing  the  discussion,  and  dictating  to  a  clerk  tbe  exact  num- 
ber  of  doHars  and  cents  for  which  be  was  to  enter  np  judgment.  And  tfaen, 
successivc  cases  went  through  this  snmmary  procesa  until  the  day's  work  was 
conipleted.  To  a  jury,  in  a  passenger's  case  for  damages  against  the  Pacifie 
Mail  Company,  he  informed  them  that  they  roust  not  bring  in  a  Terdict  for 
plaintiñ*  fur  more  than  the  amount  of  passage  money  paid,  or  he  would  set  it 
aside.  And  as  for  long  speechcs  to  juries,  they  were  not  allowed.  All  orden 
asked  for  by  a  respectable  attomey  were  granted  ex  parte— the  judge  remarkiiig 
that  if  the  order  was  not  proper,  the  other  party  would  soon  appear  and  mo?e 
to  set  it  aside,  and  then  he  could  ascertain  the  real  meríts  of  the  case. 

After  this  manner  did  the  administration  of  justice,  rather  than  law,  proceed 
from  day  to  day  "  according  to  the  very  right  of  the  case,"  not  only  in  San 
Francisco,  but  substantially  in  the  same  way,  though  on  a  more  Hmited  scale, 
throughout  the  interior.  Hardly  one  unsuccessful  suitor  in  a  hundred  thongfat 
of  appealing  a  suit,  and  if  he  did  so,  it  was  a  rare  thiog  that  enough  material 
appeared  of  record  out  of  which  to  make  a  correct  showing  of  the  case. 

But  the  criminal  administration  of  justice  was  in  a  deplorable  conditíon. 
Judges  of  First  Instance,  in  criminal  cases,  were  appointedand  were  anthorÍ2ed 
to  take  fees.  But  from  whom  1  From  the  criminal  and  his  fríends,  or  from  the 
complniniDg  witness  ?  Either  of  these  altematives  was  abhorrent  to  our  Amer- 
ican notions.  There  were  no  jails,  no  district  funds,  or  district  organization. 
When  the  community  was  aroused  at  the  commission  of  some  flagrant  crime, 
men  were  found  to  act  yoluntarilly  as  sheriífs  and  clerks,  and  volunteers 
guarded  the  prisoner.  But  the  whole  proceeding  was  necesaaríly  atteoded 
with  great  delays,  and  the  unavoidable  expenses  were  so  exceedingly  onerons^ 
that  it  led  to  the  practico,  when  the  district  was  large,  of  trying  by  a  jury, 
without  the  aid  of  a  judge,  persona  taken  in  the  commission  of  a  crime.  Such 
unauthorized  triáis  were  called  *' Minera'  Courts,"  and  as  many  persona  engaged 
in  mining  were  familiar  with  legal  proceedings,  "  Miners'  Courts"  were  often- 
times  conducted  with  as  much  regularíty  in  their  proceedings  as  tbe  coarta  of 
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law.    Bat  it  is  onr  duty  also  to  add,  that  under  this  ñame  of  ^  Minera'  Courts,*' 
many  monstrous  abuses  have  been  perpetrated. 

Such  is  a  summary  of  the  legal  history  of  the  department  of  California,  and 
of  the  California  terrítory.  The  Common  Law  was,  in  later  times,  for  the  most 
part,  the  rule  of  decisión,  but  in  adjudlcatíng  on  cases  arising  out  of  the  ter- 
ritorial courts,  the  supremo  court  of  the  state  was  obliged  to  consider  the 
Mexican  law  when  clearly  ascertained,  and  when  the  same  was  applicable  to  the 
particular  case  before  it  for  its  determination.  And  it  is  understood  that 
recently  the  supremo  court  has  decided,  that  the  whole  of  the  Mexican  written 
law  was  not  in  full  forcé  throughout  California,  ñor  was  to  be  considered  as 
the  rule  of  decisión  in  all  cases  arising  out  of  commercial  contracta.  This 
equitable  determination  of  this  vexed  question,  must  render  unnecessary  a  more 
extended  examination  of  the  traditional  laws  of  California,  or  a  more  extended 
discussion  of  the  question  as  to  the  extent  to  which  the  statutory  law  of  México 
is  to  be  considered  as  applicable  in  this  state. 

THE  MEXICAN  APPELLATE   COURT  IN  CALIFORNIA. 

We  have  omitted  to  say  anything  of  the  character  of  the  Appellate  Judge 
under  the  Mexican  régime — the  only  judge  in  California,  abo  ve  a  Justice  of  the 
Peacc  or  Alcalde,  viz. :  the  Govemor  in  pereon,  because  we  preferred  to  have 
official  documenta  speak  for  us.  On  page  600  of  Presfdent  Taylor's  California 
Message  and  Documenta,  {Ex.  Doc.  No.  17  of  House  of  Rep.  of  \sl  Sess.  ofZlst 
Congress,)  the  commander  at  Los  Angeles  writes  to  General  Masón : — 

**  Don  Pío  Pico  is  about  five  feet  seven  inches  high,  corpulent,  very  dark,  with 
strongly  marked  African  features;  he  is  no  doubt  an  amiable,  kind-hearted  man, 
who  has  ever  been  the  tool  of  knaves;  he  does  not  appear  to  possess  more  intel- 
ligence  than  the  rancheros  general ly  do;  he  can  sign  his  ñame, but  I  am  informed 
cannot  write  a  connected  letteV;  henee,  as  he  informed  me,  he  would  be  com- 
pelled  to  send  for  his  former  secretary  before  he  could  answer  my  order  or 
communicate  with  you,  which  he  advised  me  he  intended  doing." 

Lest  it  might  be  belicved  that  the  practico  of  making  ante-dated  grants,  and 
afberwards  inserting  them  in  the  blank  leaves  of  a  Record  book,  originated 
with  an  Alcalde  of  San  Francisco,  the  following  extract  from  page  668  of 
the  same  volume  is  added,  from  which  it  will  appear,  that  this  California  Ap- 
pellate Judge,  **  with  atrongly-marked  African  features,"  "  who  has  ever  been 
the  tool  of  knaves, "  **  and  cannot  write  a  connected  letter," — ^this  last  Mexi- 
can Govemor  of  California,  who  has  granted  most  of  the  valnable  lands 
about  San  Francisco,  out-stripped  Alcaldes  in  the  business  of  manufacturing 
ante-dated  land  grants. 

« [Confidential.] 

"  State  Departbíent  Tehritort  of  California, 

"  Morüerevy  July  26, 1848. 
<<  SiR :  It  Í8  highly  probable  that  the  persona  who  obtained  grants  or  deeds  of 
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sales  for  land  from  Pío  Pico,  just  as  he  was  leaving  tlid  coantrjr,  wfll  now,  on 
hearÍDg  of  his  retum  to  Carifoniia,  endeavor  to  obtun  from  him  certificates  th&t 
these  grants  or  deeds  of  sale  t^ere  not  ante-dated.    I  refer  particolarly  to  deeds 
of  sales  of  laods  by  Pió  Pico  whlch  are  dated  at  Los  Angeles  aboat  the  25tii 
of  June,  1846,  whereas  it  \i  believed  he  was  not  in  that  place  between  aboat 
the  middle  of  June  and  the  latter  part  of  July.    Some  of  these  titíes  purport  to 
be  recorded  on  the  corresponding  book  of  records,  which  book  has  been  ab- 
stractcd  from  the  territorial  archives.    There  are  reasons  for  suspecting  that 
this  voluine  of  records  is  now  in  the  hands  of  some  one  of  the  holders  of  these 
ante-dated  titles,  and  that  it  is  so  retained  in  order  to  get  Pico,  on  his  retum  to 
this  country,  to  enter  these  titles  npon  the  records,  or,  if  they  have  destroyed 
the  book,  to  get  his  certifícates  that  they  were  sntered  aceording  to  the  dates 
they  bear.    Something  will  undoubtedly  be  sought  for  from  Pico  to  strengthen 
their  unjust  claims  to  govemment  property. 

'^  It  is  thought  that,  if  you  can  establisn  a  fríendly  intercourse  with  Don  Pío 
before  he  can  have  any  communication  with  these  holders  of  fraudulent  tilles, 
you  may  obtain  from  him  a  statement  of  the  real  facts  of  the  case.  The  mat- 
ter  should  be  acted  on  with  promptness,  and  will  require  much  care  and  discre- 
tion  in  its  management. 

**  Very  respectfully,  your  obedient  servant, 

«H.  W.  HALLECK, 
**  Lieuíenaní  of  Engineers^  and  Secretary  cf  SUsU. 

"Oolonel  J.  D.  Stevevsoh, 

'^  Commandvng  Southern  Müüary  Disirictf  Los  ArigelesJ* 

But  for  fear  that  this  specimen  of  a  California  Govemor  may  be  supposed  a 
rare  speeioien,  we  subjoin  a  sketch  of  two  of  his  predecessors,  quoted  from  an 
eye-witness  of  what  he  relates,  the  late  T.  J.  Farnham.  (Farnham/s  CaUforma^ 
p.  60.) 

"  In  1836^  a  Mezican  General  by  the  ñame  of  Echuandra  was  tiie  Command- 
ant  General  of  Upper  California.  Some  years  previous,  as  will  be  particularly 
shown  in  another  place,  he  had  come  up  from  México,  and  having  received  the 
submission  of  the  country  to  the  authorities  of  that  Republic,  commenced  rob- 
bing  the  Government  for  which  he  acted,  and  the  several  interests  which  he  had 
been  sent  to  protect.  Nothing  escaped  his  mercenary  olutches.  The  people, 
the  missions,  and  the  revenue  were  robbed  ÍQdlscriminately,  as  opportnnity 
offered.  A  few  of  the  white  population  of  the  country  participated  in  these 
acts.    But  generally  the  Califomians  were  the  sufíerers." 

**  A  vessel  had  cast  anchor  in  the  harbor  of  Monterey.  General  Echuandra^ 
not  havmg  that  honorable  confidence  in  the  immaculate  integrity  of  the  custom- 
houae  officers,  which  thieves  are  accustomed  to  have  in  one  another,  placed  a 
guard  on  board  the  craft,  to  prevent  them  from  receiving  bribes  for  their  own 
exclusive  benefít.  To  this  the  ofBcers  demurred ;  and  in  order  to  free  their 
territory  from  the  creatures  of  one  whose  conscience  would  compel  him  to  re- 
ceive  bribes  for  his  own  pocket  instead  of  theirs,  they  sent  their  own  derk,  a 
young  rascal  of  the  country,  by  the  ñame  of  Juan  Bapíisíe  Alvaradot  to  infonn 
the  general  that  it  was  improper  to  suggest,  by  putting  a  guard  on  board,  that 
the  officers  of  the  ship  which  lay  under  the  fort,  either  intended  or  dared  at- 
tempt  to  evade  the  payment  of  duties. 

"  The  General,  howevor,  was  too  well  acquainted  with  his  inalienable  rights, 
to  be  wheedled  out  of  them  in  this  manner ;  and  manifested  his  indignation 
toward  the  clerk,  for  attempting  to  obtrude  his  plebeian  presence  on  hisgolden 
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dream,  by  ordering  him  to  be  put  in  irons.  Alvarado,  however,  escaped.  He 
fled  into  the  country,  rallied  the  farmers,  and  formed  a  camp  at  the  Mission  of 
San  Juan,  thirty  miles  eastward  from  Mortíerey, 

^  Near  this  mission  lived  an  oíd  Tennessean  by  the  ñame  of  Graham ;  a 
stout,  stnrdy  backwoodsman,  of  a  stamp  which  exista  only  on  the  frontiers  of 
the  American  States.  As  J  have  said,  this  brave  man  resided  near  the  mission 
of  San  Juan,  To  this  fine  oíd  fellow  Alvarado  made  known  his  períl  and  de- 
signs ;  whereupon  the  foreigners  assembied  at  Graham's  summons,  elected  him 
their  captain,  an  Englishman  by  the  ñame  of  Coppinger,  lieutenant,  and  re- 
paired  to  San  Juan.  A  council  was  held  between  the  clerk  and  the  foreign- 
ers.  The  former  promiaed,  that  if  by  the  aid  of  the  latter  he  should  success- 
fttlly  defend  himself  against  the  acting  governor,  and  obtain  possession  of  the 
country,  it  should  be  declared'independent  of  México ;  and  that  the  law,  which 
incapacitated  foreigners  from  holding  real  estáte,  should  be  abrogated.  The 
foreigners  agreed,  od  these  conditions,  to  aid  Alvarado  to  the  utmost  of  their 
power.  The  next  moming  the  united  forcee,  fíñy  foreigners  and  twenty-fíve 
Californians,  marched  against  MovUerey, 

^  They  entered  the  town  in  the  añemoon  of  the  same  day,  and  took  up  their 
position  in  the  woods,  one  hundred  rods  in  the  rear  of  the  casteUo  or  fort. 
About  nine  o*clock  flags  of  truce  began  their  onerous  duties.  Alvarado  came 
from  the  woods  and  took  part  in  the  councils.  The  insurgents  demanded  the 
surrender  of  the  Government ;  whereat  the  cavaliers  of  the  Presidio  considered 
themselves  immeasurably  insulted.  Two  days  were  passed  in  this  parleying 
without  advancing  the  interests  of  either  party.  They  were  days  big  with  the 
íate  of  the  futuro ;  and  who  could  weary  under  their  dreadful  burthens?  Not 
Buch  men  as  Alvarado.  He  bore  himself  like  the  man  he  was,  through  all  the 
tryin^r  period.  He  uniformly  preferred  delay  to  ñghting  I  He  was  sustained 
in  this  preference  by  his  right  hand  villain,  Captain  José  Castro.  Indeed,  it 
was  the  unanimous  cholee  of  the  whole  Califomian  división  of  the  insurgent 
forces,  to  wit,  the  twenty-fíve  before  mentioned,  to  massacre  time  instead  of 
men.  For  not  a  single  one  of  them  manifested  the  slightest  impatience  or  in- 
subordination  under  the  delay — a  fact  which  perhaps  demonstrates  the  perfec- 
tion  of  military  discipline  in  California.  The  foreigners  diífered  from  their  il- 
lustrious  aliies.  Graham  thought  Hwo  days  and  two  nights  a  waitin'  on  them 
baars  was  enough.'  Accordingly,  taking  the  responsibility  on  himself,  after 
the  manner  of  his  distinguished  ^How-statesman,  he  sent  a  íiag  to  the  Presidio 
with  notice  that  two  hours  only  would  be  given  the  Govemor  and  his  officers 
to  surrender  themselves  prisoners  of  war.  The  demand  of  the  oíd  Tennessean, 
however,  was  disregardea.  The  appointed  time  passed  without  the  surrender. 
Porbearance  was  at  an  end.  The  lieutenant  of  Graham's  rifle  corps  was  order- 
ed  to  level  a  four  pound  brass  piece  at  the  Presidio.  A  ball  was  sent  through 
its  tiled  roof,  immediately  over  the  heads  of  the  Mexican  magnates. 

**  No  sooner  did  the  broken  'tiles  rattie  around  the  heads  of  these  valiant 
warriors,  than  they  became  suddenly  convinced  that  it  would  be  exceedingly 
hazardous  to  continué  their  resistance  against  such  an  overwhelming  forcé. 
They  surrcndered  at  discretion !  Alvarado  marched  into  the  citadel  of  govern- 
ment!  The  Me^qcan  troops  laid  down  their  arms!  The  emblems  of  office 
were  transfcrred  to  the  custom-house  clerk !  When  these  things  had  trans- 
plred,  General  Echuandra  was  pleased  to  say  to  Alvarado  with  the  most  ex- 
alted  ^ood  acnse,  *  had  we  known  that  we  were  thríce  as  many  as  you,  we 
should  not  have  surrendered  so  soon ;'  thereby  demonstrating  to  the  futuro  his- 
torian del  Alta  California  that  he  and  his  friends  would  either  have  fought  the 
seventy-fíve  with  their  fíve  hundred  or  protracted  the  siege  of  bravado  much 
longer. 

•     "  The  end  of  this  revolution  came !    The  schooner  Clarion  of  New  Bedford 
was  purchased,  and  the  Mexican  officers  shipped  to  San  Blas.    Juan  Baptiste 
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Alvarado^  customs'  clerk,  prockimed  Alta  CaUfomia  an  independent  republie» 
and  himself  its  governor. 

**  Thus  upper  California  became  an  independen!  state,  and  Alvarado  its  ffov- 
ernor.  The  central  govemment  at  México  was  of  course  mach  shocked  at 
such  unpolished,  un^oved  impudence ;  tbreatened  much,  and  at  last  in  Sep- 
tember,  1837,  induced  Alvarado  to  buy  a  ship,  send  dispatches  to  México,  and 
becoroe  El  Gobernador  Canstitudonel  del  Alta  California^  aasociated  with  his  mi- 
ele, Vaüejot  as  Comandante  General,  After  this  adhesión  to  the  Mexican  Gorem- 
ment,  Alvarado  became  saspicioos  of  the  foreigners  who  had  aidcd  him  in  tbe 
'Revolution,'  and  sooght  every  means  to  annoy  them.  Thej  migfat  depose 
him  as  tliey  had  done  Echuandra,  And  if  vengeance  were  always  a  certain 
consequent  of  injustice,  he  reasoned  well.  The  vagabond  had  promised,  ín 
the  day  of  his  need,  to  bestow  lands  on  those  who  had  saved  his  neck  and 
raised  him  to  power.    This  he  found  convenient  to  forset" 

**  José  Castra,  a  villain  with  a  lean  body,  dark  face,  black  mnstachios,  point- 
ed  nose,  flabby  cheeks,  uneasy  eyes,  and  hands  and  heart  so  foal  as  instincUvely 
to  require  a  Spanish  cloak,  in  all  sorts  of  weather,  to  cover  them,  and  bu 
ExceleniisimOf  were  among  Graham's  heaviest  debtors. 

"  Another  cause  of  the  general  feeling  against  the  Amerícans  and  Brítons 
in  California  was  the  fact  that  the  SeñorUaSf  the  dear  ladies,  in  the  plenitade  of 
their  taste  and  sympathy  for  foreigners,  preferred  them  as  husbands.  Henee 
José  Castro  was  neard  to  declare  a  littie  before  the  arrest  of  the  Amerícans  and 
Britons,  that  such  iudignities  could  not  be  borne  by  Castllian  blood ;  '  for  a 
Californian  Cavaüero  cannot  woo  a  SerLorüa  if  opposed  in  his  suit  by  an  Ameri- 
can sailor,  and  these  heretics  must  be  cleared  from  the  land.'  Such  were  the 
causes  operating  to  arouse  the  wrath  and  rípen  the  patriotism  of  tbe  Califor- 
niaus.  The  vengeance  of  baffled  gallantry  bitat  the  ear  of  Captain  José  Cas- 
tro ;  the  fear  of  being  brought  to  justice  by  Graham,  tugged  at  the  liver  of 
Alvarado 'y  and  love  the  keenest,  and  hate  the  bitterest,  ia  a  soul  the  smallest 
that  was  ever  entitled  to  the  breath  of  Ufe,  bumished  the  littie  black  eyes  and 
inflamed  the  littie  thin  nose  of  one  Corporal  Pinto,** 


The  above  descríption  may  look  a  littie  like  caricature  to  persona  unac- 
quainted  with  the  interior  administration  of  México.  But  this  is  not  the  case. 
The  writer  of  this  article  has  seen  the  govemment  of  one  of  the  most  important 
States  in  México  overturned  in  a  single  day  by  a  party  of  paisanos^saiiá  the  gor- 
emment  and  Junta  made  prisoners ;  and  on  the  next  day  there  was  a  counter 
revolution,  and  the  govemment  was  reiustated.  In  these  two  revolutions  there 
were  not  altogether  so  many  lives  lost  as  in  a  street  affray  the  writer  has 
witnessed  in  Sacramento  city.  And  if  such  things  occur  in  the  more  central 
portions  of  the  Republic,  it  is  not  unreasonable  to  expect  almost  any  kind  of 
irregularíties  in  so  distant  and  neglected  a  department  as  California. 
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José  Jesús  Noe  was  the  Mezican  Jastice  of  the  Ve&ceofthe  Jurisdiction  of 
San  Francisco — the  temtory  now  occupied  by  the  county  of  San  Francisco, 
and  which  embraced  within  its  limita  the  two  petty  villagee  of  Yerba  Buena 
and  San  Francisco,  the  former  being  situated  at  the  embarcadero^  and  the  lutter 
at  the  Mission  Houae — ^the  Mission  of  Dolores,  Neither  of  them  contained 
more  than  fífteen  huts,  and  those  were  severally  situated  within  the  limits  of 
two  scveral  extinct  Pueblos,  which  bore  their  ñames,  yet  the  Juzgado  was  at  the 
Mission  House.  The  Sub-Prefect  of  this  portion  of  the  First  District  (Distríct 
of  Monterey)  was  Guerrero,  who  also  rcsided  at  the  Mission. 

6ut  the  arríval  of  an  American  fleet  in  the  bay  of  San  Francisco  changed  the 
order  of  things;  and  the  result  was  the  establishment  of  the  American  jurisdic- 
tion over  San  Francisco,  and  the  appointment  of  one  John  Brown,  as  the  fírst 
American  Justice  of  the  Peace.  (See  Book  B.  of  Spanish  Records,)  Washing- 
ton Bartlett  was  soon  after  appointed  by  General  Kearney  as  "  Magistrate  and 
Justice  of  the  District  of  San  Francisco."  Soon  after  his  appointment  Mr. 
Bartlett  was  authorized  by  General  Kearney  to  make  grants  of  land  according 
to  a  certain  form,  prescribed  by  General  Kearney.  (^Seeform  as  entered  in  Boók 
A,  ofAm.  Records  of  San  Francisco.) 

The  abo  ve  order  of  General  Kearney,  with  the  subsequent  order  to  sell  at 
anction  the  water  lots,  constitutes  the  entire  foundation  of  all  the  American 
titles  to  lots  in  San  Francisco.  For  it  was  at  that  time  insisted  by  the  Ameri- 
can settlers  that  the  Spanish  and  Mexican  iaws  were  not  in  forcé.  This  was 
the  prevailing  doctrine  for  several  years,  and  on  this  hypothesis  the  Provisional 
Government  was  established  and  sustained,  as  will  be  more  fully  secn  from  the 
following  extract  from  the  apology  of  the  Committee  of  the  Provisional  Legis- 
latura addressed  to  General  Persifer  F.  Smith.  {California  Message  and  Cor- 
réspondence,  1850,  p,  733.) 

**  Upon  the  ratifícation  of  peace  and  its  official  announcement  by  Govemor 
Masón  it  is  believed  he  witharew  from  all  connexion  with  the  civic  relations  of 
the  Territory.  Consequently,  for  present  security,  and  in  lieu  of  any  legisla- 
tivc  action  by  the  United  States  Con^ress,  the  office  of  Alcalde  was  continued 
by  the  ^  presumed  consent  of  the  peopTe,"  and  witliout  any  alteration,  except  that 
the  right  to  appeal,  sometimes  exercised  under  martial  law,  and  tberefore  recog- 
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nized  by  it,  became  moperative.  The  jmisdíctíon,  power,  and  duty  of  tfae 
office,  partially  limited  by  martíal  law,  without  it,  became  unlimited  and  irrespoD- 
sible.  The  tenure,  duty,  and  property  of  the  office,  existing  under  martial  law, 
without  any  defíned  or  predcríbed  rules,  was  continued  so,  and  the  people  Idl 
without  any  law,  in  the  adjudication  of  every  civil  and  criminal  issoe,  excepl 
the  mere  tüül  cf  ihü  single  qfficer»  Although  elected  by  the  people,  being  (be 
only  judicial  officer  in  the  Terrítory,  and  having  all  the  public  records,  both  of 
the  Mexican  and  recent  authorities  in  his  hands,  without  any  controlling  or  so- 
períor  tribunal  either  to  investígate  or  punish  for  any  crime  or  misdemeanor 
committed  by  him,  or  even  to  compel  him  to  discharge  his  obligations  with  his 
fellow  citizens  as  a  prívate  individual,  the  impropríety  of  snch  a  state  of  things 
was  soon  perceived  and  felt  to  be  a  most  seríous  evif. 

^  From  the  foregoing  statement  it  con  readily  be  perceived  that  the  ^imflátioD 
from  the  ríght  use  of  power  to  the  abuse  of  it  was  easy ;  and  the  commitkee 
regret  to  say,  that  the  power  of  the  office  has  been  abused  for  the  purpose  of 
^tifying  personal  malice,  and  to  promote  self-aggrandisement,  to  the  great  ia* 
juiy  of  the  people,  without  their  possessing  the  meaos  to  redress  it^" 

Mr.  Edwin  Bryant  was  appointed  to  sncceed  Mr.  Bartlett  by  General  Keamey; 
and  Mr.  George  Hyde  was  appointed  to  succeed  Mr.  Bryant  by  Col.  Masón, 
the  Rev.  and  Doctor  Leavenworth  being  his  altérnate,  (2d  Alcalde.)  Afterward 
Mr.  Leavenworth  was  elected  to  succeed  Mr.  Hyde.  All  of  the  foregoing  M»- 
gistrates  were  commonly  styled  Alcaldes,  and  often  addressed  by  the  title  of 
Judge.  And  all  of  them,  ezcept  John  Brown,  made  extensivo  grants  of  land, 
by  virtue  of  the  authority  claimed  to  be  vested  in  them  by  General  Eeazney. 

These  grants  were  wrítten  in  bound  volumes,  called  Records  of  Grants,  but 
without  witnesses  or  any  verifícations,  and  without  much  regularíty  in  the 
order  of  dates  and  pages.  Duplicates  of  such  grants  were  delivered  to  tíie 
grantees,  and  constituted  their  tilles. 

The  fírst  American  Town  Council,  being  the  first  Town  Conncil  erer 
elected  in  San  Francisco,  was  chosen  under  the  administration  of  Mr.  Hyde, 
was  styled  Town  Council,  and  was  known  by  no  other  ñame.  This  being 
before  the  publication  of  Halleck's  Digest,  they  seem  not  as  yet  to  have  heaid 
of  the  word  AyuníamierUOy  and  they  do  not  seem  to  have  been  aware  that  thir- 
teen  years  before  there  had  been  an  organization  by  that  ñame  at  the  IGssion 
House.  The  folio wing  is  the  charter  under  which  they  acted,  though  the  elee- 
tíon  took  place  before  the  charter  was  granted.  (^Cdifomia  Message  and  CoT" 
respondencsy  1850,  j9.  378.) 

THE  FIRST  CHARTER  OF  SAN  FRANCISCO. 

"  HeABQUARTERS  TeNTH  MiLITART  DEPARTMEirr, 

**  MoTiíerey,  Califomia,  July  16,  1847. 
**  Sm :  There  is  wanted  in  San  Francisco  an  emcient  town  govemment,  more 
so  than  is  in  the  power  of  an  alcalde  alone  to  put  in  forcé.  Inere  soon  may  be 
expected  a  large  number  of  whalers  in  your  bay,  and  a  large  increase  of  your 
populntion  by  the  arrival  of  emigrants;  itis  therefore  highly  necessary  that  yon 
should,  at  an  early  day,  have  an  efficient  town  pólice,  proper  town  laws,  town 
officprs,  &c.,  for  the  enforcement  of  the  laws,  for  the  preservation  of  order,  and 
for  the  proper  protection  of  persone  and  property. 
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**  I  therefore  desire  joa  cali  a  town  meeting  for  the  election  oí  six  persona, 
vrho,  when  eiccted,  shall  constitute  the  town  council,  and  who,  in  conjunction 
^th  the  alcalde,  shali  constitute  the  to^n  authoríties  until  the  end  of  the  year 
1848. 

**^  All  the  municipal  laws  and  regulations  will  be  formed  by  the  council,  but 
ezecuted  by  the  alcalde  in  bis  judicial  capucity,  as  at  present.  The  ñrst  alcalde 
will  preside  at  the  meetings  of  the  council,  but  shall  have  no  vote,  except  in 
cases  where  the  votes  are  equally  divided. 

^  The  town  council  (not  less  than  four  of  wbom  sball  constitute  a  quorum 
for  the  tninsaction  of  business^  to  appoint  all  the  necessary  town  oñicers,  such 
as  treasurer,  constables,  watcnmen,  &c.,  and  to  determine  their  pay,  fees,  &c. 
The  town  treasurer,  to  enter  into  ampie  and  suíScient  bonds,  conditioned  for 
the  faithful  performance  of  his  duties,  the  bonds  to  be  fully  executed  to  the 
satisfüction  of  the  town  council  before  the  treasurer  enters  upon  his  duties. 

**  The  sccond  alcalde  shall,  in  case  of  the  absence  of  the  fírst  alcalde,  take 
his  place,  and  preside  at  the  council,  and  then  perform  all  the  proper  functions 
of  the  fírst  alcalde.  No  soldier,  sailor,  or  marine,  ñor  any  person  who  is  not  a 
'  bona  fíde '  resident  of  the  town,  shall  be  allowed  to  vote  for  a  member  of  the 
town  council." 

**  AUGUST  13. 

"  I  had  written  the  above,  when  a  press  of  business  carne  upon  me  which 
caused  me  to  lay  it  aside  for  the  time.  I  was  then  unexpectedly  called  to  the 
south,  which  has  caused  a  delay  in  this  matter.  Since  my  return,  I  see  by  the 
Californian  of  the  31st  July,  thut  you  have  organized  a  council,  &c.,  &c.  Now, 
the  council  can  either  stand  as  it  is,  or  an  election  be  held,  as  may  be  deemed 
advisable.  Whatever  may  be  most  agreeable  to  the  good  people  of  your  town, 
cannot  but  be  satisfactory  to  me. 

"  I  am,  respectfully,  your  obedient  servant, 

«R.  B.  MASÓN, 
"  CoUmel  Isi  Dragoons,  Govemor  of  Califomia. 
"  Mr.  Geohge  Htde, 

"  First  Alcalde^  San  Francisco^  California^ 

This  council  is  remarkable  for  having  passed  an  ordinance,  dispensing  with 
the  conditions  annexed  to  all  grants  of  town  lots.  The  history  of  this  resolu- 
tion  is  as  follows :  General  Keamey  having,  in  his  order  for  granting  lots  in 
San  Francisco,  prescribed  ihe  conditions  of  building  and  fencing  lots  within 
a  year,  a  large  number  of  valuable  lots  had  been  granted  to  officers  of  the  army 
on  these  conditions ;  but  before  the  designated  year  had  expired,  Colonel  Masón 
wished  to  detail  some  of  the  oíBcers  at  San  Francisco  on  distant  duty,  against 
which  they  remonstrated,  as  it  would  involve  a  forfeiture  of  their  lots.  To 
avoid  this  difficulty  (at  the  suggestion  of  Colonel  Masón,  as  it  is  said),  this  or- 
dinance was  passed.  During  the  administration  of  Alcalde  Leavenworth  the 
inhabitants,  for  reasons  alleged  in  a  foregoing  extract,  organized  an  indepen- 
dent  government,  under  the  ñame  of  **  The  Provisional  Government  of  the 
District  of  San  Francisco,"  which  consisted  of  a  Legislative  Assembly  of  fífleen 
membcrs,  three  Justices  of  the  Peace,  &.c.  {California  Message  and  Correspond- 
ente, 1860,  p.  731.)    The  folio wing  is  an  extract  from  the  Journal  of  this  body : 

**  MOHDAY  EVENIKG,  MoTch  5,  1849. 

*^  The  legislative  assembly  of  the  district  of  San  Francisco  met  the  fírst  time 
at  the  Public  Institute.    Present:  Messrs.  Creighton,  Ellis,  Grayson,  Green,. 

VoL,  I.  38 


586  APPENDIX. 


San  Frnocisco  and  its  Provisional  Government. 


HarrisoD,  Hubbard,  Hydei  Lemon,  Uppítt,  Montgomery,  Parker,  Roach,  Smitli, 
Swasey,  and  Wright. 

"  The  oath  of  office  waa  admínistered  to  the  aforesaíd  mcmbers  elect  by  hia 
honor  Judge  H.  R.  Per  Lee,  which  was  in  the  followin^  words:  ^I  do  solemniy 
swear  that  I  \viil  supportthe  constitatioi]  of  the  United  States  and  goveroment 

of  this  district,and  that  1  will  faithfully  diacharge  thedatiea  of  office  of , 

accordin^  to  the  best  of  my  abílity.' 

**  Mr.  liyde  was  then  appointed  chairman  pro  tenipore. 

"  The  members  then  proceedcd  to  elect,  by  ballot,  their  officers,  Messrs. 
Roach  and  Sipith  having  been  appointed  tellers,  who,  añer  counting  the  votes, 
declared  Francia  J.  Lippitt  duly  etected  as  speaker  to  the  hou^CyanaJ.  Howard 
Ackermann  cierk.    Accordingfy,  Mr.  Lippitt  took  the  chair. 

"  On  motion,  a  committec  of  three  were  appointed  to  draw  np  rules  of  pro- 
ceeding,  to  report  at  a  special  meeting^  to  be  held  on  Tuesday  evening,  at  7 
o*c1ock.    Messrs.  ILirrison,  livde,  and  Koacb,  committce. 

"Mr.  J.  Cade  was  appointed  sergoant-at-arms,  and  Mr.  E.  Gilbert  prínter  for 
the  house. 

**  On  motion,  a  special  comroittee  of  three  were  appointed  to  act  in  connexion 
with  the  judges  of  the  district,  to  report  a  code  of  laws  as  soon  as  practicable. 

"  On  motion,  Mr.  Lippitt  was  addcd  to  the  committee.  Messrs.  Hyde,  Harrí- 
son,  and  Creighton  committce. 

"  The  following  resol ution  was  presented  by  Mr.  Hyde,  which,  after  some 
discussion,  was  carried  unanimously : 

**  Resolved,  That  Mr.  Frank  VVard  be  appointed  the  treasurer  of  the  district 
of  San  Francisco,  to  act  temporarily  until  properly  snperseded  by  law,  and  who 
shall  be  empowered  to  receive  afl  bonds,  mortgages,  notes,  and  money  or 
moneys  now  in  the  hands  of  any  officers  existing  under  the  late  authority,  and 
report  tiio  amount  to  this  house. 

"  Moved  by  Mr.  Smith,  and  seconded,  that  a  suitable  place  be  provided  in 
which  the  magistrates  elect  may  hold  a  court. 

"On  motion,  a  committec  of  three  were  appointed  to  confer  with  the  jadges 
on  the  subject    Messra  Parker,  Wright,  and  Ellis,  committee. 

"  On  motion,  the  meeting  adjourned  until  Friday  evening,  7  o'clock. 

"FRANGÍS  J.  LIPPITT,  Speaker. 
"  True  copy  from  the  minutes : 

**J.  HOWARD  ACKERMAN,  Clerk.'* 

His  honor  Myron  Norton,  añer  he  had  qualiñed  as  Justice  of  the  Peace 
issued  an  order  for  that  purpose  and  the  Records  of  the  town  were  forcibly 
taken  from  the  possession  of "  Alcalde  "  Leavenworth.  And  for  some  time  the 
Provisional  Government  was  a  government  defacto.  But  General  Riley  having 
disapproved  of  the  proceedings  and  threatened  to  remove  the  custom  house  to 
Benicia  and  to  cióse  the  port  of  San  Francisco,  a  compromiso  was  entered  ioto, 
by  which  the  Provisional  Government  disbanded,  and  "  Alcalde  "  Leavenworth 
was  restored  to  power,  and  he  continued  to  be  the  only  Government  at  San 
Francisco  until  he  was  superseded  in  August  1849,  by  the  new  government 
elccted  under  the  proclaroation  of  General  Riley  of  3d  day  of  June  of  the  same 
year.  This  new  government  consisted  of  Horace  Hawes,  Esq.,  Prefect  of  the 
newly  created  District  of  San  Francisco,  with  A.  P.  Brismade  for  Sub-Prefect, 
of  the  Town  of  S;:n  Francisco,  (to  which  ñame  Yerba  Buena  had  been  changed 
by  a  vote  of  the  people  two  years  before,)  and  Guerrero  for  Sub-Prefect  at 
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Dolores  or  the  Mission  House.  A  To^ti  Councíl  or  Ayuniamiento  was  aleo 
elected,  consisting  of  John  W.  Geary,  First  Alcalde,  Frank  Turk,  Second  Al- 
calde ;  with  a  council  consisting  of  Rodman  M.  Piice,  and  eleven  others,  as 
Councillors. 

Soon  after  the  instaliation  of  the  above  Government,  John  W.  Geary  was 
appointed  Judge  of  Fh-st  Instance  of  the  District  of  San  Francisco,  but  on  re- 
commendation  of  the  Superior  Tribunal  of  California,  as  provided  by  Mexican 
law,  this  appointnient  was  modified  by  Gen.  Riley,  and  Col.  Geary's  commis- 
sion  was  limited  to  Judge  in  criminal  cases  only,  and  Wm.  B.  Almond,  on  the 
recommendation  of  the  Superior  Tribunal,  was  appointed  Judge  of  First  In- 
stance in  civil  cases  only.  Some  months  later,  G.  Q.  Colton  was  appointed 
Justice  of  the  Peace  at  San  Francisco,  and  Mr.  Tracy  at  the  Mission,  by  the 
Prefect.  These  Justices  of  the  Peace  created  a  good  deal  of  excitement,  by 
daiming  the  ríght  to  make  grants  of  town  lots  according  to  the  custom  of 
Spanish  Justices  of  the  Peace,  and  by  virtue  of  the  authorization  of  Gen. 
Eeamey.  And  on  account  of  the  wholesale  and  reckless  manner  in  which 
they  conducted  this  lucrative  business,  they  brought  lot-granting  into  disre- 
pute, and  also  interfered  with  the  lot-granting  business  of  an  **  ex-Maglstrate 
and  Justice."  Alcalde  Geary  made  no  grants  of  land  under  General  Keamey's 
order,  but  the  Town  Council  ovor  which  he  presided,  and  which  had  assumed 
the  ñame  of  Ayuntamiento  since  the  publication  of  Halleck's  Dígest,  made  nu- 
merous  sales  of  lot«  at  public  auction. 

The  remainder  of  the  history  of  San  Francisco  is  familiar  to  most  of  its  pre- 
sent  residents.  Alcalde  Geary,  who  still  held  the  office  of  Judge  of  First  In- 
stance in  criminal  cases,  was  re-elected,  with  a  Council  consisting  of  Saml.  Bran- 
nan,  M.  Crooks,  James  Haggard,  James  Graham,  Frank  Grey,  Talbot  H.  Grecn, 
H.  C.  Murray,  A.  J.  El  lis,  Wm.  Stewart,  Frank  Tilford,  A.  Van  Nostrand,  and 
B.  R.  Buckalew,  as  Councillors,  on  the  Ist  day  of  January,  1850,  and  he  held 
his  office  until  April  folio wing  when  he  was  elected  Mayor,  and  Frank  Tilford 
Recorder,  under  the  Charter  of  the  City  of  San  Francisco,  granted  by  the  Legis- 
lature.  The  common  council  last  mentioned  will  long  be  famous  in  the  annala 
of  San  Francisco.  Their  Charter  gave  them  ful  1 1  Ícense  to  run  in  debt,  and  so 
effectually  did  they  avail  themselves  of  this  privilege,  that  before  the  cióse  of 
thehr  political  year  they  had  accuraulated  a  debt  of  nearly  two  millions  of  dol- 
lars,  besides  expending  about  $260,000  of  taxes. 

As  the  mass  of  the  population  of  San  Francisco  had  arrived  in  the  country 
after  the  Territorial  Government  and  the  Provisional  Government  had  both 
been  superseded,  the  foregoing  sketch  seemed  necessary  to  explain  the  origin 
of  the  applicatáon  of  a  Mexican  corporatc  title  to  a  town  that  had  formally  sur- 
rendered  its  corporate  rights,  in  due  form,  thirteen  years  before ;  corporate 
rights  which  it  had  enjoyed  under  an  oíd  Spanish  "  General  Corporation  law," 
which  law  itself  had  been  abolished  two  years  before  the  surrender. 

July,  1852.  R.  A.  WILSON. 


REPORT  ON  CIVIL  AND  COMMON  LA¥. 


In  Sekate,  Febraary  27, 1850. 

The  Comxnittee  on  the  Jndiciary,  to  whom  was  referred  the  petltion  of  cer* 
tain  members  of  the  bar  of  San  Francisco,  beg  leave 

RespecífuUy  to  Reporta 
That  they  have  had  the  same  nnder  consideratíon,  and  have  given  the  aah- 
ject,  of  which  it  treats,  that  seríoas  attention  which  its  magnitnde  seen» 
to  demand.  The  petition,  praymg,  as  it  does,  that  the  Legislature  wQl 
retain,  in  its  substantial  elementa,  the  system  of  the  Civil  Law,  distinctlj  pre- 
senta the  altemative  of  the  adoption  of  the  Common,  or  of  the  Civil  Law,  as  the 
basis  of  the  present  and  futore  Jarisprudence  of  this  State.  A  choice  between 
tbese  two  difierent,  and  in  many  respecta  confiicting  systems,  devolves  upon 
this  Legislature ;  and,  we  think,  we  do  not  over-estimate  the  importance  of  the 
snbject,  in  expressing  our  conviction,  that  this  choice  is  the  most  grave 
and  serious  duty  which  the  present  Legislature  will  be  ealled  upon  to  perform. 
It  is,  in  truth,  nothing  less  than  laying  the  foundation  of  a  system  of  Laws, 
which,  if  adaptod  to  the  wants  and  wishes  of  the  People,  will,  in  al!  probabUity, 
endure  through  generations  to  come, — which  will  control  the  bosiness 
transactions  of  a  great  communlty, — ^which  will  direct  and  guide  millions 
of  human  beings  in  thcir  personal  relations, — ^protect  them  in  the  enjoyment  of 
liberty  and  property, — ^guard  them  through  Ufe,  and  dispose  of  their  estates 
añer  death.  Actuated  by  these  considerations,  your  Committee  have  felt  it 
their  duty  to  submit  to  the  Scnate  a  moro  full  and  detailed  Report  upon  the 
matter  referred  to  them,  thon  they  should  otherwise  have  felt  themselves  justí- 
fíed  in  doing. 

The  petition  sets  out  with  a  description  of  the  gentlemen,  whose  signatores 
are  affixed  to  it,  as  "practising  members  of  the  Bar  of  San  Francisco."  Your 
Committee  is  of  the  opinión  that  the  judgment  of  intelligent  members  of  the 
legal  profession  upon  this  subject,  is  entitled  to  great  weight,  and  should  not 
be  lightly  disrcgarded.  We  are  aware,  that  it  is  a  somewhat  popular  doctrine, 
that,  in  matters  of  Law  and  Legislation,  the  crude  notions  of  any  man,  who  is 
not  a  lawyer,  are  entitled  to  higher  consideration  than  the  reflection  and 
rípe  experience  of  the  most  profound  jurist.  According  to  this  creed  that  ma> 
gic  power,  ^  good  common  sensc,''  as  it  is  termcd,  inspires  cveiy  man  who  may 
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happen  to  be  possessed  of  it,  ÍDstlnctively,  and  without  investigation  or  study, 
with  a  thorough  knowledge  of  an  abstruse  and  difficult  science.  In  shoit,  re- 
duced  to  its  simplest  terms,  and  traced  throngh  its  legitímate  consequences,  the 
proposition  is,  that  the  man  who  is  entirely  ignorant  of  a  muUifarlous  subject, 
Is  more  competent  to  form  a  just  and  correct  judgment  concerning  it,  than  the 
man  who  has  made  it  the  business  of  his  life  to  comprehend  it  in  theory  and 
nnderstand  it  in  its  minute  and  practical  detalla.  From  all  such  doctrine  we 
respectfully  dissent,  We  hold  to  the  opinión,  unpopular  though  it  may  be» 
that  a  person  is  best  qualified  to  judge  of  the  matter  upon  which  he  has  be- 
stowed  most  examination,  and  to  which  he  has  devot«d  most  study  and  reflec- 
tion.  We  hold  that  a  carpenter  may  reasonably  be  expected  to  build  a  better 
house  than  a  tailor,  and  a  tailor  stitch  a  coat  more  neatly  than  a  house  joiner ; 
that  a  machinist  may  construct  a  steam-engine,  arrange  and  adapt  its  complicat- 
ed  parts,  and  set  them  in  harmonio us  niotion,  with  more  facility  and  greater 
success,  than  a  shoemaker.  We  even  think  that  an  experienced  surgeon  may 
ampútate  an  arm  or  a  leg,  with  as  little  pain  to  the  patient,  and  with  as  much 
safety  to  his  life,  as  a  wood  sawyer ;  and  that  a  well  read  and  skilful  physician 
may  be  able  to  counteract  and  remove  the  various  '^  ills  that  flesh  is  heir  to,"  as 
quickly  and  adroitly  as  a  farrier,  or  even  a  quack  doctor.  And,  for  the  same 
reasons,  we  do  honestly  mnintain  that  a  member  of  the  Bar, — who  has  been 
educated  to  the  profession  which  he  practises, — ^who  has  made  law  his 
study  and  engrossing  occnpation, — who  has  bestowed  upon  it  the  "  viginli 
annorum  lucvbratioTies^  —  made  it  the  subject  of  his  reflections  by  day, 
and  of  his  meditations  by  night, — ^traced  it  through  all  its  ramifícations  and 
mysteríes, — gloried  in  its  excellence,  and  regretted  its  defects, — ^is  quite  as 
competent  to  form  a  sound  and  correct  judgment  in  respcct  to  the  wisdom  or 
impropriety  of  its  particular  provisions,  as  well  as  the  beauty  or  deformity  of 
the  whole,  as  if  he  had  been  educated  behind  the  counter,  or  brought  up  at  the 
anvil  or  the  plough. 

We  think,  therefore,  that  the  enlightened  opinions  of  the  legal  profession, 
when  fairly  expressed,  should  go  far  towards  inducing  conviction  of  tlie  policy, 
or  impolicy,  of  establishing,  abrogating,  or  modifying,  a  system  of  laws ;  and  if 
the  petition  under  consideration  be  in  unisón  with  the  scttied  convictions  and 
real  wishes  of  a  large  proportion  of  the  practising  members  of  the  Bar  in  thia 
State,  we  should  feel  bound  to  accord  to  it  a  very  respectful  deference. 

For  the  purpose,  then,  of  determining  to  what  extent  your  Committee  ought 
to  consider  the  memorial  as  an  expression  of  the  sentiments  of  the  Bar,  we 
havc  taken  some  pains  to  ascertain  the  reasons  why  this  petition  happens  to  be 
laid  before  the  Senate  at  the  present  time.  From  inquines  made  by  us,  we 
have  leamed  that,  a  short  time  since,  a  meeting  of  the  members  of  the  Bar  of 
San  Francisco  was  held,  for  the  purpose  of  taking  ínto  consideration  the  sub- 
ject of  tile  adoption  of  the  Common,  or  of  the  Civil  Law,  as  the  substratum  of 
the  legal  system  of  the  State.    We  have  furthcr  learned,  that  such  meeting 
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was  attendod  by  a  large  portion  of  the  members  of  the  legal  profession  of  tbat 
city ;  that  it  was  adjourDed  ooce  or  twice,  in  order  to  enable  all  to  expresa  their 
predilectioDd ;  and  that,  añer  a  somewhat  protracted  discussioD,  in  which  some 
of  the  most  distinguished  of  the  petitioners  took  part,  resolutions  were  almost 
unanimously  passcd,  rccommending  the  Common  Law,  and  reqaestíng  the 
Legislature  to  adopt  it  We  understnnd  that  these  resolutions  are  now  be- 
fore  the  Assembly. 

There  are,  according  to  the  best  Information  and  judgment  of  your  Commit- 
tee,  not  less  than  one  hundrcd  practising  lawyers  at  San  Francisco.  The 
ñames  of  but  eighteen  persons  nre  signed  to  this  petition ;  and  thus,  the  Civil 
Law  comes  recommendcd  by  less  thnn  one  íiñh  of  the  profession  at  that  place. 
Your  Committee  would  further  suggest  that,  in  their  opmion,  the  disparíty  ei- 
isting  between  the  number  of  those  whose  choice  would  be  the  Civil  Law,  and 
of  those  whose  partialitics  are  in  favor  of  the  Common  Law,  is  not  greater 
in  that  portion  of  the  profession  practising  at  San  Francisco,  than  it  is 
throughout  the  residuo  of  the  State.  If,  therefore,  the  question  is  to  be  alRct- 
ed  in  any  way  by  the  knovvn  and  expressed  wishes  of  that  profession  to  which 
the  petitioners  claim  to  belong,  it  must  be  in  favor  of  the  Common  rather  than 
of  the  Civil  Law. 

We  will  now  procecd  to  the  more  immediate  examination  of  the  matter  of 
the  petition. 

But  before  entering  upon  the  subjcct  in  detail,  we  would  premise,  that  no 
one  for  a  moment  entertains  the  idea  of  est^iblishing  in  California  the  whole 
body  of  either  the  Common  or  the  Civil  Law.  There  are,  in  each,  principies 
and  doctrines,  political,  civil,  and  criminal,  which  are  repugnant  to  American 
feelings,  and  inconsistent  with  American  institutions.  Neither  the  one  ñor  the 
other  has  ever  becn,  or  ever  can  be,  unqualifiedly  adopted  by  any  one  of  the 
United  States.  Thus,  in  Louisiana,  whcre  the  Civil  I^w  prevails,  and  in  the 
rest  of  the  States,  in  which  the  Common  Law  is  rccognized,  great  and  radical 
additions,  rctrcnchments,  arid  alterations,  have  bcen  made  in  the  particular  sys- 
tem  which  each  has  taken  as  the  foundation  of  its  jurisprudence.  The  Con- 
stitution  of  the  United  States  swcpt  away  at  once  the  entire  political  organiza- 
tion  as  well  of  the  Common  as  of  the  Civil  Law.  The  several  State  Constitu- 
tions  míike  still  further  inroads,  not  only  into  the  political,  but  also  into  the 
civil  and  criminal  departmcnts  of  both  systems;  and  the  statute  law  of  each 
State  eradicates  many  harsh  doctrines,  and  abolishes  many  oppressive  and 
tyrannical  provisions,  and  in  their  place  substitutes  positivo  rules  of  action, 
milder  and  more  enlightened  in  their  nature,  more  applicable  to  our  political 
organization,  and  more  congenial  with  the  cultivatcd  feelings  and  liberal  insti- 
tutions of  our  pcople.  But  still  the  great  body  of  each  system  remains  un- 
touched.  Such  is  the  wonderful  coraplexity  of  human  affairs — ^a  complexity 
which  must  always  increase  more  and  more  in'proportlon  to  the  advance 
of  commerce,  of  civiüzation,  and  of  refiíicment — ^that  of  the  immense  multitude 
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of  questions  which  are  brought  before  courta  for  adjudication,  but  very  few 
arise  under,  or  are  dependent  upoD,  or  can  be  controlled  by,  Constitutions  or 
express  statutory  Inws.  Examine  the  reporta  of  the  diíferent  Stites,  IjOuísí- 
ana  amongst  the  rest,  and  it  will  be  found  that  a  precjse  rule  has  been  luid 
down  by  statute  for  scarcely  a  tithe  of  the  cases  which  the  Courts  have  been 
callcd  üpon  to  decide ;  and  it  would  be  a  futile  attempt  to  provide,  in  advance, 
for  every  contingency  which  may  occur. 

We  know  it  to  be  a  favorite  theme  of  some  men,  that  the  entire  laws  of  a 
community,  reguJating  every  variety  of  busincss,  and  defining  nnd  providing  tho 
penalty  for  every  grade  of  crime,  may  be,  and  ought  to  be,  reduced  within  the 
compass  of  a  conimon  sized  sp^lling-book — so  that  every  man  might  become 
his  own  lawyer  and  judge— eo  that  the  farmer,  the  artisan,  the  merchant,  with 
this  "  vade  mecum"  in  his  pocket,  at  the  plough,  in  the  workshop,  or  in  the 
counting-house,  might  be  enabled,  at  a  momentos  warning,  to  open  its  leaves 
and  point  directly  to  the  very  page,  section,  andline,  which  would  elucídate  the 
darkest  case,  solve  the  most  abstruse  legal  problem,  clearly  define  his  rights, 
and  prescribe  the  exact  remedy  for  his  wrongs.  It  is  scarcely  necesaary  to  say 
that  all  such  notions  are  but  tho  chimeras  of  ignorance  and  folly,  or  the 
fancies  of  a  spirit  more  reprehensible  and  more  to  be  deprecated  than 
ignorance  and  folly  conjoined.  The  features  and  forros  of  men  are  not  more 
diverse  than  their  minds — and  their  business  transactions  are  as  ever-varying  as 
their  mental  and  moral  characters.  One  man  views  the  same  object,  whether 
physical,  or  moral,  or  legal,  in  a  diíferent  light  from  another — ^no  two  men  ever 
do  the  same  thing  in  precisely  the  same  way — perhaps  no  two  cases  ever  aróse 
without  a  shade  of  diñerence  between  them ;  and  until  you  can  cast  the  forms 
and  features  of  all  men  in  the  same  mould,  reduce  the  operations  of  their  minds 
to  the  same  uniform  level,  and  endow  each  individual  with  the  same  moral 
sense  and  the  same  intellectual  faculties,  you  may  expect  nothing  less  than 
diversity  in  their  modes  of  business,  in  their  bargains  and  sales,  their  contracts, 
conveyances,  and  testaments,  and  their  manifold  devices  for  the  perpetration  of 
frand  and  of  crime.  To  undertake,  by  statute  or  by  code,  to  establish  a  just  and 
accurate  rule  for  every  contingency  of  human  avance  and  of  human  passions,and 
for  all  the  endless  phases  of  varied  Hfe,  is  to  essay  a  task  which  never  yet  was 
accomplished — a  task  which,  until  the  Almighty  shall  chango  the  nature  and  at- 
tributes  of  man,  must  for  ever  remain  equally  impracticable  and  absurd.  In 
truth,  all  the  proviaions  of  constitutions,  and  stjitutes,  and  codes,  are  but  peb- 
bies  on  the  sea-shore — the  vastoceanof  legal  science  lies  beyond.  The  most, 
therefore,  that  can  be  expected  from  the  present  Legislature  is,  to  set  the  ma- 
chinery  of  government  in  operation  in  all  its  departments,  establish  a  system  of 
pleadings  and  practice,  ennct  certain  statutes  providing  for  the  most  common 
cases  of  judicial  investigation ;  and  for  the  rest,  resort  to  one  of  the  two  great 
repositories  of  legal  learning,  the  Common  or  the  Civil  Law. 

The  question  naturally  presenta  itaelf  here,  What  is  the  Common  Law  ? 
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what  the  Civil  Law  1  and  what  the  distínction  between  them  ?  The  sevenl 
divisions  of  this  question  we  shall  eow  proceed  lo  answer  in  their  order. 

The  Common  Law  is  that  system  of  jurisprudence  which,dedacing  its  orígin 
from  the  traditionary  oustoms  and  simple  laws  of  the  Sazona,  becomÍDg  blend- 
ed  with  many  of  the  cuatoms  and  laws  of  the  Normana,  enríched  with  the 
most  valuable  portions  of  the  Civil  Law,  modifíed  and  enlarged  by  numeróos 
Acta  of  the  English  Parliament,  smoothed  ín  its  asperíties  and  moulded  into 
shape  by  a  succession  of  as  learned  and  wise  and  sagacious  intellects  as  the 
world  ever  saw,  has  grown  up,  duríng  the  lapse  of  centuríes,  under  the  reform- 
ed  religión  and  enlightened  philosophy  and  literatnre  of  England,  and  has 
come  down  to  us,amended  and  improved  by  American  Legislation,  and  adapted 
to  the  republican  principies  and  energetic  character  of  the  American  people.  To 
that  system  the  world  is  indebted  for  whatever  it  enjoya  of  free  goveniment,  of 
politlcal  and  religious  liberty,  of  untrammelled  legislation,  and  unbougfat  adminis- 
tration  of  j  ustice.  To  that  system  do  we  no  w  o  we  the  institution  of  trial  by  joiy, 
and  the  prívilegcs  of  the  writ  of  Habeas  Corpus,  both  eqoally  unknown  in  the 
Civil  Law.  Under  that  system  all  the  great  branches  of  human  industry — 
agriculture,  commerce,  and  manufactures— enjoy  equal  protection  and  equal 
favor ;  and  under  that,  lesa  than  under  any  scheme  ever  devised  by  the  wnsdom 
of  man,  has  personal  liberty  been  subject  to  the  restrícüons  and  a&saults  of 
prerogative  and  arbitrary  power. 

The  Civil  Law,  on  the  other  hand,  is  that  system  which,ba8ed  upon  thecrude 
laws  of  a  rough,  fíerce  people,  whose  passion  was  war,  and  whose  lust,  con- 
quest — received,  in  its  progresa  through  the  various  stages  of  civilization  from 
barbarism  to  refínement,  a  variety  of  additions  and  alterations,  from  the  PlelHS- 
cita  of  the  Román  Plcbeians,  from  the  Senatus-consulta  of  the  Román  Senate, 
from  the  decrees  of  Consuls  and  Tribuoes,  from  the  adjudications  of  preetors, 
from  the  responses  of  men  learned  in  the  laws,  and  from  the  edicts  and  rescripta 
of  tiie  tyrants  of  Rome,  until,  in  the  early  ages  of  Chrístianity,  the  whole  cha- 
otic  masa  was,  by  the  order  and  under  the  patronage  of  the  Emperor  Justinian, 
systematized,  reduced  into  form,  and  promulgated  for  obscrvance  by  the  Ro- 
mán people,  in  the  shape  of  four  books  called  the  Institutes,  fífty  books  known 
as  the  Pandects,  and  certain  additional  edicts  designated  as  the  Novéis  of  Jus- 
tinian. Thereafter,  and  until  the  ñnal  dovvnfall  of  the  Eastern  Empire  of 
Rome,  the  Justinian  cede  furnished  the  guide  for  legal  tribunals  throughout  the 
provinces  subject  to  the  Imperial  sway,  in  all  cases  politlcal,  civil,  and  criminal, 
except  so  far  as  particular  decisions  were  commanded,  annulled,  or  modified  by 
the  will  of  despotic  power.  But,  as,  ceutury  after  ccntury,  wave  upon  wave  of 
Northern  barbarism  poured  down  on  the  effeminacy  of  Southern  Europe,  spar- 
ing  in  its  course  neither  the  intellectual  ñor  the  material  monuments  of  civili- 
zation, the  administration  of  Román  law  was,  city  after  city,  and  province  after 
province,  gradually  obliterated,  at  the  same  time,  and  to  the  same  cxtent,  that 
Román  power  was  crushed,  and  Román  institutions  demolished.    The  whole 


APPENDIX.  593 


Report  on  Civil  and  Comnion  Law. 


system  of  Justínian  was  at  length  swept  from  the  face  of  the  earth,  or  buríed 
in  the  recesses  of  cloisters,  alike  forgotten  and  nnkBOWD.  In  the  tweifth  cen- 
tury,  however,  a  eopy  of  it  was  accidentally  discovered  at  Amalíi,  in  Italy ;  and, 
owing  to  the  arbitrary  nature  of  some  of  its  provisions,  as  well  as  to  the  wis- 
dom  and  excellence  of  its  general  features,  it  was  seízed  npon  with  avidity  by 
the  clergy,  as  favorable  to  their  spiritual  authoríty,  and  by  monarchs,  as  condu- 
cive  to  the  support  of  their  despotic  power.  It  was  at  once  taught  in  the 
schools,  studied  in  the  convents,  sanctioned  by  kings,  and  commended  by  the 
Holy  Father  himself,  who  held  the  keys  of  heaven.  In  a  few  years  it  bccame 
the  prevailing  system  of  laws  throughout  most  of  tliat  portion  of  Europe,  in 
which  the  founder  of  Chrístianity  was  respected,  and  the  saints  and  naartyrs 
adored.  Thus,  as  in  earlier  times,  the  ílne  arts,  literature,  philosophy,  and  graceful 
superstitions  of  Greece,  had  captivated  the  rude  minds  and  softened  the  stem 
natures  of  the  Román  people ;  so,  centuríes  añerwards,  the  reíined  system  of 
Román  jurísprudence  overthrew  the  uncouth  customs  and  ill-digested  laws  of 
its  conquerors,  and  led  captivo  kings  and  nobles,  clergy  and  laity,  in  the  pro- 
gress  of  its  triumphal  proccssion.  With  the  exception  of  England  alone,  the  code 
of  Justínian  became  engrafted  upon  the  local  institutions  of  each  sepárate  prin- 
cipality  and  kingdom,  and  constituted  a  general  system  of  Europcan  law ;  but, 
neither  the  favor  of  kings,  the  denunciations  of  príests,  ñor  even  the  fulmina^ 
tions  from  the  Papal  See  itself,  could  induce  the  English  barons,  the  English 
courts,  or  the  English  people,  to  rcccive  it  as  a  substituto  for  their  own  favor- 
ito and  immemoríal  customs.  At  this  early  períod,  then,  when  the  dawn  of  a 
new  civilization  was  just  beginning  to  burst  upon  the  world,  the  kingdoms  of 
Europe,  though  united  in  religious  superstitions,  were  divided  in  reverence  for 
laws.  That  división  has  continued  to  the  present  day ;  and  has  also  extended 
over  the  islands  and  conttnents,  not  then  known,  but  since  discovered  and  occu- 
pied.  Wherever  the  English  flag  has  been  unfurled  upon  a  savagc  or  hostile 
shore,  possession  has  been  taken  in  the  ñamo  of  its  sovereign,  and  in  behalf  of 
its  laws ;  and  upon  whatever  coast  an  English  colony  has  been  plantcd,  there 
also  have  the  colonists  established  the  Common  Law,  and  have  ever  añerwards 
clung  to  it  as  the  birthríght  of  themselves  and  their  children,  with  a  tenacity 
that  no  power,  no  suifering,  no  fear  of  danger,  no  hope  of  reward,  could  in- 
duce them  to  relax.  In  the  same  way  has  the  Román  or  Civil  Law  gone  hand 
in  hand  with  the  extended  dominión  of  the  continental  nations  of  Europe. 
Thus  it  happens  that,  at  the  present  time,  the  whole  christianized  world  is 
ruled  by  one  system  or  the  other.  England,  her  colonies  in  all  parts  of  the 
globe,  and  the  United  States,  with  the  exception  of  Louisiana,  adhere  to  the 
Common  Law ;  whilst,  excepting  Russia  and  Turkey,  the  nations  on  the  con- 
tinent  of  Europe,  México,  Guatemala,  all  the  republics  of  South  America,  to- 
gcther  with  the  empire  of  Brazil,  maintain  the  supremacy  of  the  Civil  Law, 
with  certain  restrictions,  limitations,  and  additions,  necessary  to  ad^ipt  it  to  the 
peculiar  organization  of  each  particular  state. 
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Having  thus  endeavored  to  convey  a  general  idea  of  the  two  systems  in 
qucstion,  we  come  now  to  speak  more  particularly  of  some  of  the  differences 
ex¡8tÍDf;  bctween  them.  And  in  so  doing,  we  propose  barely  to  cali  the  alten- 
tion  of  thü  Senate  to  a  few  leading  characteristics  and  resulta,  withoui  at- 
tempting  to  trace  them  out  through  their  remote  and  manifold  and  intricate 
consequ  enees. 

To  commence,  then,  with  the  domestic  relations.  The  Civil  Law  regarás 
husband  and  wife,  connccted  it  is  true  by  the  nuptial  tie,  yet  disunited  in  per- 
son,  and  with  dissevered  intcrests  in  property.  It  treats  their  unión  in  the 
light  of  a  partnership,  no  more  intímate  or  confíding  than  an  ordinary  partner- 
ship  in  mcrcantile  or  commerelal  business.  Whereas,  the  Common  Law  deems 
the  bund  which  unites  husband  and  wife,  so  cióse  in  its  connection,  and  so  in- 
dissuluble  in  its  nature,  that  they  become  one  in  person,  and  for  most  purposes 
ene  in  estáte.  At  the  same  time,  it  puts  the  burden  of  maintenance  and  pro- 
tection  where  it  rightfully  bclongs,  and  makes  the  husband,  in  truth  and  reality, 
the  he.'id  of  the  housohold.  The  concessions  which  it  makes  to  the  wife,  in 
respect  to  property,  by  compelling  the  payment  of  her  debts  and  vesting  ber 
with  an  estáte  and  dower,  are  a  full  compensation  for  the  sacrifices  whkh  it  re- 
quires  her  to  make,  and  an  ampie  equivalent  for  the  communion  of  goods  al- 
lowcd  her  by  the  Civil  Law.  The  result  is,  that  in  no  country  has  the  ftmale 
Bcx  becn  more  highly  respected  and  better  provided  for— no  where  has  woman 
enjoycd  more  perfect  legal  protection,  or  been  more  elcvated  in  society ;  and 
nowhere  has  the  nuptial  vow  been  more  sacredly  observed,  or  the  nuptial  tie 
less  often  dissevered,  than  in  the  Common  Law  countries — England  and  the 
United  States. 

The  Civil  Law  holds  the  age  of  majority  in  males,  for  most  of  the  ordinary 
purposes  of  life,  at  twenty-five  years.  Even  afltor  this,  the  son  continúes  in 
many  respecta  subject  to  parental  authoríty  until  it  is  dissevered  in  one  of  six 
specifíed  modes.  This  system  retains  man  in  a  continued  state  of  pupilage  and 
subordination  from  earliest  infancy,  until,  in  some  cases,  his  locks  become  hoary 
with  age.  But  the  Common  I^w  absolves  the  age  of  twenty-one  from  }>arent- 
al  rcstraint,  and  clothes  it  with  the  complete  pancply  of  manhood.  It  bids  the 
youth  go  forth  into  the  world,  to  act,  to  strive,  to  suífer, — ^an  equal  with  his 
fellow  mnn — to  put  forth  his  energies  in  the  service  of  his  country,  or  in  the 
eager  strife  for  the  acquisition  of  wealth  or  the  achievement  of  renown. 
Henee,  under  the  latter  system,  the  activity,  the  impetuosity,  the  talents  of  early 
manhood,  stimulnted  by  fresh  aspirations  of  ambition,  or  love  of  gain,  are,  at 
the  earliL'st  period,  put  under  requisition  and  brought  into  exercise,  in  develop- 
ing  the  rcsources,  and  adding  to  the  wealth  and  glory  of  a  State ;  w^hilst,  under 
the  former,  they  stagnate  for  lack  of  suíficient  inducement  to  action,  and  aretx) 
a  great  degree  lost. 

While  the  fundamental  principies  of  domestic  society  thus  diífer  in  the  two 
systems,  an  equal  diversity  nins  throughout  all  the  deductions  therefrom ;  and 
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ive  are  convínced  that,  Id  the  several  relations  above  noticed,  and  also  íd  tbat  of 
^ardían  and  ward,  contrasted  with  tutor  or  curator  and  pupil,  there  are  nicer 
dlstÍDctions  and  a  greater  multiplicity  of  rules  and  qualifications  in  the  Civil 
than  in  the  Common  Law. 

Again,  in  relation  to  mercantile  tranaaetions.  In  the  Civil  Law  the  purchaaer 
of  property  may,  within  the  period  of  a  certain  limitation,  in  some  countries 
four,  and  in  others  two  years,  come  into  court  and  claim,  under  the  doctrine  of 
lesión,  that  the  goods  purchased  by  him  were  worth  only  a  part  of  the  price 
which  he  paid  therefor.  Thus  A.  sells  property  to  B.  in  a  perfectly  fair  sale, 
without  deceit  or  false  representatiqn.  After  the  expiration  of  some  months, 
or  it  may  be  years,  B.  brings  suit,  and  alleges  that  he  j)aid  twice  the  valué  of 
the  property,  and  compels  A.  to  make  restitution.  But  the  Common  Law  in 
such  cases,  where  no  fraud  appears,  and  no  false  representations  aro  made, 
leayes  each  party  to  act  upon  his  own  responsibility,  and  for  bis  own  interest, 
as  his  judgmcnt  shall  díctate. 

But  again :  The  Civil  Law  holds,  under  the  doctrine  of  implied  warranty, 
that  where  one  article  eventually  provea  to  be  of  diflferent  material  from,  or 
of  inferior  quality  to,  that  which  the  purchaser  in  tended  to  buy,  and  supposed 
he  was  buying,  he  may  require  the  vendor  to  refund  the  whole  or  a  portion  of 
the  consideration  rcceived.  Thus  A.  sells  to  B.  a  package  of  broadcloth  or  a 
bale  of  sheeting,  both  parties  supposing  the  goods  to  be  in  perfect  condition, 
both  having  the  same  opportunity  of  inspection  and  examination,  and  both 
equally  ignorant  of  any  defect.  After  the  goods  are  removed,  perhaps  thou- 
sands  of  miles,  they  are  ascertained  to  be  damaged.  B.  then  brings  suit 
against  A.,  and  recovera  upon  the  ground  of  warranty  implied  by  law.  On  the 
other  hand,  the  Common  Law  more  wisely  says,  that  if  B.  wiahed  to  guard 
against  the  contingency  of  a  possible  defect,  he  should  have  made  it  a  part  of 
the  contract  of  sale,  that  A.  give  his  express  warranty  of  the  merchanüible 
quality  of  the  goods.  Its  doctrine  is  caveai  emptor;  and  when  a  trade  is  fairly 
consummated,  without  fraud  or  undueadvantrge,  or  untrue  statements,  the  rights 
of  the  parties  are  fixed,  and  it  becomes  too  late  for  retraction.  In  other  words, 
the  Common  Law  allows  parties  to  make  their  ovni  bargaíns,  and  when  they 
are  made,  holds  them  to  a  stríct  compliance;  whilst  the  Civil  Law  looks  upon 
man  as  incapable  of  judging  for  himself,  assumes  the  guardianship  over  him, 
and  interpolates  into  a  contract  that  which  the  parties  never  agreed  to.  The 
one  is  protective  of  trade,  and  a  free  and  rapid  interchange  of  commoditiefr— 
the  other  is  rcstrictive  of  both, 

If  time  and  spncc  pcrmitted,  and  it  would  not  be  oceupying  too  much  the 
attention  of  the  Senate,  we  might  trace  the  same  general  principie  of  distinc- 
tion  through  various  other  departments  of  the  two  systems,  through  their  pro- 
visions  for  the  tenure  and  transfer  of  real  estáte,  for  the  transmission  of  in- 
heritances  and  successions,  for  the  execution  and  validity  of  last  wills  and  tes- 
tamenta and  the  distribution  of  property  in  pursuance  of  them,  and  for  the 
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enumeration  of  the  powers  and  duties  of  executors,  adminiatrators,  and  tros* 
tees ;  bat  we  must  pasa  thcm  by,  and  basten  to  otlier  considerations,  for  we 
deem  it  of  more  consequence  to  understand  the  general  scope,  and  tendency, 
and  resulta  of  the  two  systems,  than  the  single  and  isolated  principies  whích  go 
to  make  them  up.    We  have  already  invited  your  attentíon  to  a  few  of  tbeír 
leading  heads,  and  contrasted  their  strong  points  of  difíerence ;  and  in  so  doing 
have  only  touched  upon  the  confínes  of  a  wide  and  diversifíed  field  of  legal 
Science.    To  follow  up  the  infinite  divisions,  sub-divisiuns,  and  exceptions,  of 
even  the  few  branches  to  which  we  have  particularly  adverted,  would  require 
more  time  than  we  have  had  to  bestow ;  and  to  run  out  the  comparison  be- 
tween  the  various  heads  which  we  have  merely  designated  by  ñame,  would  fill 
volumes.    We  shall,  therefore,  leave  this  part  of  the  subject,  and  proceed  to 
consider  various  objections  which  are  sometimes  urged  against  the  Common 
Law. 

And  ñrst,  it  is  claimed,  that  under  this  system  the  landed  interest  has  ever 
prevailed  over  the  interests  of  commerce,  manufactures,  and  labor.    It  is  prob- 
ably  desired  that  the  inference  should  be  drawn,  that  while  the  Common  Law 
fosters  and  encourages  agrículture,  it  operates  to  deprcss  and  impoverísh  com- 
merce,  manufactures,  and  labor,  and  that  the  Civil  Law  has  a  tendency  to  pro- 
mote  and  cherísh  them  all.    The  objection,  if  of  any  weight  at  all,  is  applica^ 
ble  only  to  the  system  as  administered  in  England  and  her  colonies,  and  not  aa 
it  prevalía  in  the  United  States ;  in  other  words,  to  the  English  rather  than  to 
the  American  Common  Law.    But  we  deny  that  it  is  of  any  validity  any  where. 
On  the  contrary,  we  maintain  thnt  nowhere  do  all  Üiese  great  branches  of  na- 
tional  wealth  thrive  as  vigorously  and  prosper  to  so  great  an  extent,  as  they  do 
imder  the  countennnce  and  protection  of  the  Common  Law.    Is  there  any 
country  of  the  world  in  which  wages  are  higher  and  labor  lesa  subservient  to 
the  great  landed  interest,  than  in  England  and  the  United  States  ?    If  there  are, 
we  have  not  heard  of  them.    It  is  true,  that  in  the  former,  owing  to  a  peculiar 
combination  of  circumstances,  and  despite  the  elevating  principies  of  the  Com- 
mon Law,  the  laborer  does  not  occupy  as  favorable  a  position  as  he  does  lo  the 
United  States.    But  we  would  ask,  in  what  country  govemed  by  the  civil  sys- 
tem, is  his  condition  better?    Every  one  knows,  that  in  France,  Spain,  Italy, 
Germany,  México,  and  South  America,  he  is  depresscd  in  the  last  degree,    In 
truth,  in  no  nook  or  córner  of  the  earth,  except  in  the  United  States,  is  labor 
looked  upon  otherwise  than  as  degrading,  and  as  the  appropriate  tesk  of  serüs; 
and  nowhere,  save  under  the  benign  influences  of  American  Common  Law,  can 
it  look  up,  in  the  midst  of  its  toil,  and  say  that  it  receives  an  adequate  and 
abundant  reward. 

Is  it  otherwise  in  respect  to  manufactures?  We  have  yet  to  leam  that  Eng- 
land and  the  United  States  are  behind  any  nation  of  the  eartíi  in  the  growth 
and  prosperity  of  the  manufacturing  interest.  Thcy  are,  cminently,  the  great 
manutacturers  of  the  world.    Their  superiority  is  seen  equally  in  the  nicety 
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of  a  pin,  and  in  the  strength  and  power  of  a  steam  engíne.  Their  skill  is  dis- 
played,  with  the  same  success,  upon  a  penknife  and  a  sabré,  and  the  excellence 
of  their  handiwork  is  confessed,  as  well  in  the  coarser  cloths  for  substantial 
use,  as  in  the  most  delicate  tissues. 

How  is  it  with  that  other  department  of  industry,  over  which  it  is  claimed 
that  the  landed  interest  predominates  ?  English  and  American  commerce  en- 
livens  every  port,  whitens  every  sea,  woos  every  breeze.  Its  enterprise  is  not 
consumed  by  the  heat  of  a  tropical  sun,  ñor  chilled  by  the  frosts  of  the  frigid 
zone.  It  goes  forth  from  every  city  and  town,  from  every  river,  and  bay,  and 
inlet;  it  pushes  its  career  wherever  civilized  man  can  penétrate;  it  circles  the 
earth  in  quest  of  the  necessaríes  and  luxuríes  of  life,  and  retums,  at  last,  laden 
with  the  spoils  of  a  whole  ransacked  world.  Its  merchants  are  prínces — ^its 
ships  palaces — its  sphere,  the  illimitable  sea.  On  the  other  hand,  the  com- 
merce of  Civil  Law  countries  is  confined  to  a  limited  range,  and  prosecuted  in 
inferior  ships.  It  creeps  timidly  along  a  few  familiar  shores,  or  if,  occasionally, 
it  does  put  forth  into  remeter  regions,  it  is  with  a  hesitating,  faltering  step,  un- 
certain  in  its  movements,  sluggish  in  its  progress,  and  unprofítable  in  its  results. 
It  is  not  fostered  by  the  quickening  influence  of  English  and  American  law — ^it 
wríthes  under  the  petitioners*  ñivoríte  system, — ^the  spirit  of  life  is  not  in  it— 
it  is  dead. 

If,  then,  the  laboríng,  the  manufacturing,  and  the  commercial  interests  are  in 
a  higher  state  of  prosperíty  in  those  countries  governed  by  the  Common,  than 
in  those  under  the  dominión  of  the  Civil  Law,  we  see  not  how  an  argument 
can  be  drawn  in  favor  of  the  latter  against  the  former,  on  the  ground  that  the 
landed  interest  predominates  over  all  the  others.  And  if  the  landed  interest 
does  indeed  so  predominate,  then  we  have  not  only  commerce,  manufactures, 
and  labor,  bnt  agriculture  also,  constituting  altogether  the  great  departments  of 
human  industry  from  which  any  nation  can  derive  wealth  and  power — all  en- 
joying  more  perfect  protection,  all  better  prometed  and  cherished  and  fostered, 
all  more  highly  successful,  under  the  worst  administration  of  the  Common, 
than  under  the  best  code  founded  upon  the  Civil  Law. 

It  has  been  said  by  a  distinguished  writer  upon  the  principies  of  government, 
that  the  laws  of  a  country  are  fashioned  añer  the  character  of  its  people.  To 
a  eertain  extent,  this  is  true.  But  it  is  at  the  same  time  equally  trae,  to  as 
great  an  extent,  that  the  character  of  a  people  is  moulded  by  its  laws.  The 
two  mutually  act  and  re-act,  the  one  upon  the  other,  each  producing  gradual, 
though  perhaps  imperceptible  changes,  until,  when  generations  have  passed 
away,  it  becomes  impossible  to  resolve,  with  any  degree  of  accuracy,  what  ef- 
fect  the  character  of  a  people  has  had  in  the  formation  of  its  laws,  or  what  in- 
fluence the  laws  have  had  in  determining  the  character  of  a  people.  It  would 
be  a  curious,  if  not  an  instructivo  subject  of  inquiry,  were  it  possible  to  arrive 
at  a  satisfactory  conclusión,  to  ascertain  how  far  the  Intellectual  and  moral  con- 
dition  of  the  people  of  those  countries  in  which  the  Civil  Law  prevails,  has 
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been  produced  by  their  legal  system,  and  what  influence  thc  free  principies  and 
ezact  justice  of  the  Common  Law  have  exercised  in  developing  the  stard j,  aa- 
gacious,  and  self-relying  spirít  of  the  English  and  Americnn  pi*op1e.  To  wbai- 
ever  cause  it  may  be  owing,  it  is  nevertheless  true,  that  with  a  few  rare  exeep- 
tions  on  either  side,  the  re  is  a  strongly  marked  boundary  between  the  domains 
of  the  respective  systems.  In  the  one,  yon  perceive  the  activity,  the  throng, 
the  tamult  of  business  life — ^in  the  other,  the  stagnation  of  an  inconsíderable 
and  waning  trade ;  in  the  one,  the  boldness,  the  impetuosity,  the  invention  of 
advancing  knowledge  and  civilization — ^in  the  other,  feebleness  of  intellect, 
timidity  of  spirit,  and  the  subserviency  of  alavés ;  in  the  one,  the  strength  and 
freshness  of  manhood — in  the  other,  the  weakness  of  incipient  decay.  The 
one  possesses  a  progresaive  and  refurming  nature — the  other  partakes  of  qoie- 
tude  and  repose ;  the  one  is  the  genius  of  the  present  and  the  future — the 
other,  the  spirit  of  the  past;  the  one  is  full  of  energetic  and  vigoróos  iife — tbe 
other,  replete  with  the  memories  of  a  by-gone  and  antiquated  order  of  tbinga. 
It  waa  with  viewj  of  the  Civil  Law  like  these,  that  Chancellor  Kent,  whose 
authority  is  invokcd  by  the  pctitioners,  says,  in  the  eloquent  Innguago  quot^ 
by  them, "  that  it  is  impossible,  while  cngaged  in  the  contemplatíon  of  the  sys- 
tem, not  to  be  struck  with  some  portion  of  the  awe  and  veneration  which  are 
felt  in  the  midst  of  the  solitude  of  a  majestic  ruin." 

But  the  technicatities  of  the  Common  Law  are  objected  to,  as  if  there  were 
none  in  the  opposing  system,  and  the  whole  was  as  simple  and  plain  as  a  New 
England  Primer.    On  the  contrary,  we  take  it  upon  ourselves  to  say,  that  for 
every  one  technicality  in  the  formcr,  we  will  point  out  another  in  tbe  latter. 
We  speak  of  thc  Common  Law  as  it  is  now,  not  as  it  was  three  centnríes  ago, 
or  even  when  Sir  James  Mackintosh  uttcred  his  criticisms  upon  it    Bat  tecb- 
nicalities  in  any  system  of  law,  whether  Common  or  Civil,  whether  the  law  of 
Moses  or  the  law  of  Mahomet,  are  as  necessary  and  unavoidable  as  they  arein 
any  other  profession,  art,  trade,  or  mystery.    Medicine  and  divinity,  paintíag 
and  poetry,  commerce  and  navigation,  chemistry,  mineriilogy,  botany,  and  geol- 
ogy,  all  have  their  own  peculiar  and  appropriate  technicalities,    The  merchant 
hus  his ;  the  mechanic,  his ;  the  engineer,  his.    A  printer  cannot  explain  the 
use  of  his  types  or  his  press,  a  watchmaker  the  construction  of  a  watch,  or  a 
jeweler  the  sctting  of  a  diamond,  without  the  use  of  technicalltics.     Nay,  e^n 
the  work  of  legislation,  in  which  we  are  now  engaged,  has  its  own  peculiar 
and  indispensable  terms,  which  are  nothing  but  technicalities.    In  all  tliese 
cases,  instead  of  being  objectionable,  they  are  in  the  hlghest  degree  deser\ing 
of  commendation.    They  are,  in  roality,  labor-snving  machines,  enabling  people 
to  express  by  one  significant  word,  what  would  otherwise  require  a  tedióos 
circumlocution.    If,  thcn,  they  are  necessary  in  every  department  of  human  art 
and  science,  how  can  it  be  expcctcd  that  law,  the  most  abstruse  and  comprehen- 
sive  of  them  all,  shall  be  divested  of  them  ?  The  wit  of  man  never  ha.s  accomplish- 
ed,  and  never  will  accomplish  so  difficult  a  task.    He,  thcrefore,  who  indulges  in 
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the  expectatioQ  that  it  may  be  freed  from  them,  and  redaced  to  8uch  a  statc  of 
simplicity  that  he  who  runa  may  read,  and  the  wayfnring  man  need  not  err 
therein ;  or  he,  who  supposes  that  all  the  principies  of  any  civilized  systera  of 
jarísprndence  are  so  written  5n  the  heart  of  evcry  man  who  has  received  a 
moral  edacation,  that  he  will  be  able  to  comprehend  them  without  stady,  and 
apply  them  without  hesitation  or  doubt — much  more,  he  who  imagines  that, 
because  a  man  of  sense  and  moral  culture  may  experience  no  hafdship  in  living 
nnder  a  law  which  compela  him  to  do  wlmt  he  ought  to  do,  will  find  in  his 
breast  a  responso  to  all  the  tcchnicnlities,  principies,  and  rules  of  the  Civil  Law, 
with  all  their  multiplied  divisions  and  qualifícations,  subdivisions,  ramiñcations, 
and  exceptions,  the  expianation  and  illustration  of  which  have  filled  thousands 
of  volumes,  and  occupied  for  centuríes  the  life-long  study  and  application  of 
thousands  of  the  wísest  and  most  leamcd  men  of  the  world,  is  doomed  to  pasa 
through  life  under  a  mistake,  and  will  probably  die  with  it  uncorrected. 

The  charge  of  dilato  riness  is  also  made  against  the  Common  Law.  Bat  isit 
true,  that  it  is  only  where  this  system  has  prevailed,  that  courts  have  become 
odious  for  their  wearisome  delays?  The  very  converse  of  the  proposition  sup- 
poaed,  is  true.  In  all  the  Civil  Law  countríes  of  Europe  and  Amcricn,  with 
but  tvvo  solitary  exceptions,  the  courts  are  notorious  for  prolixity  and  dilatori- 
neas  of  proceedings,  and  for  verbosity  of  pleadings  and  process,  occasioning 
ruinous  expenses,  and  swallowing  up  whole  estutes  in  the  vortex  of  a  single 
litigation.  And  although,  in  former  times,  the  courts  of  Englund  wcre  in  somc 
cases  justly  exposed  to  the  censure  of  unnecessary  delays,  yet,  at  the  prcsent 
day,  England  and  the  United  States  are  the  only  countríes  where  justice  ia 
both  swift  and  sure  in  the  pursnit  of  wrong,  and  punishment  treads  closely 
upon  tbe  heels  of  crime.  But  the  truth  is,  we  see  nothing  inherent  in  either 
system  which  neccssarily  requires  the  intervention  of  long  delays.  In  this  re- 
spect,  the  administration  of  the  system  is  of  more  consequence  than  the  sys- 
tem itself.  If  we  authoríze  but  one  or  two  tcrms  of  the  several  courts  in  a 
year,  choose  incompetent  judges,  and  pay  them  the  same  salaries  which  we 
give  to  the  doorkeepers  of  our  respective  legislative  halla,  we  must  expect  that, 
enact  whntever  laws  we  may,  litigation  will  drag  its  slow  length  along.  Low- 
ness  of  price  implies  inferiority  in  the  quality  of  law,  as  in  the  quality  of  every- 
thing  else ;  and  it  is  in  this  view,  that  a  cheap  judiciary  will  always  provc,  in 
the  end,  the  dearcst  of  all. 

It  is  also  urged  that  something  is  due  to  the  rights  of  the  people  who  be- 
came  a  part  of  the  American  Union  by  the  acquisition  of  California.  Un- 
doabtedly  the  same  respect  should  be  paid  to  their  interés! s,  thnt  is  awardcd  to 
all  the  citizens  of  this  State.  They  stand  upon  the  same  level  with  the  rest, 
neither  elevated  above  ñor  depressed  below  thei-  fellows ;  and  we  should  be 
the  last  persons  in  the  world  to  countenance  the  least  infringement  upon  any 
of  their  rights.  They  have  become  citizens,  like  ourselves ;  they  st^nd  at  tho 
polis,  tliey  sit  in  the  halls  of  legislation,  they  appear  in  the  courts  of  justice,  as 
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our  equAls.  They  will  receive  from  the  Legislatnre,  coarta,  and  janea,  the 
aame  attentive  hearing,  the  aame  fair  and  impartíal  determination  of  their  rígbts, 
that  all  other  citizena  are  entitled  to  claim.  Bat  if  it  be  meant  that  it  is  dae  to 
their  rights,  that  they  should  become  recipients  of  apecial  legialatioD,  or  shonld, 
for  their  excluaive  benefít,  haye  laws  enacted  or  continued  injurióos  or  ill  adap- 
ted  to  the  best  ioterests  of  the  whole  State,  we  take  issue  apon  the  allegation, 
and  deny  it.  There  is  no  just  groand  for  supposing  that  their  ríghts  will  not 
be  regardcd  ander  one  aystem  as  mach  as  under  the  other.  In  Texas  and 
Florida,  both  formerly  Civil  Law  coantries,  the  Common  Law  was  afterwards 
substituted,  and  we  are  not  aware  that  the  Ufe,  liberty,  and  property  of  those 
who  wero  citlzens  at  the  time  of  such  change,  have  not  since  been  quite  as 
well  protected  under  the  latter  os  they  had  before  been  under  the  former. 

Having  thus  endeavored  to  answer  several  objections  which  are  sometímes 
nrged  agniost  the  Common  Law,  we  shall  now  proceed  to  consider  certain  rea> 
sons  which,  in  our  opinión,  render  its  adoption  in  this  State  peculiarly  appro- 
príatc;  and  this,  too,  without  especial  reference  to  its  intrinsic  superíoríty. 
Nay,  in  this  vlew,  we  are  willing  to  concede,  against  our  own  strong  and  deei- 
ded  convictions,  that  the  Civil  Law  is  equally  wise  in  its  provisions,  humane  in 
its  doctrines,  progressive  in  its  spirit,  and  susceptible  of  an  equally  expeditious 
administration. 
^      ^  We  wish  to  remark  in  the  outset,  that  we  by  no  means  concede  the  posiUoD, 

¿  ^í^i  ,í\.,  3  7  that  the  Civil  Law  is  in  full  forcé  in  this  State  at  the  present  time.    It  is  ex- 

tremely  uncertain  to  what  extcnt  it  ever  did  prevalí.  Situated  at  so  great  a 
distance  from  the  Mcxican  capital,  occupying  months  in  the  interchange  of 
Communications  with  that  central  point  of  law  and  legislation,  connected  with 
it  by  the  fragile  tie  of  common  descent,  rather  than  by  any  intímate  commun- 
ion  of  intcrests  or  sympathy  of  feeling,  exposed  to  frequent  revo'utions  of  the 
general  and  departmental  governments,  fínding  but  little  stability  in  the  Mexi- 
can  Congress,  little  convenience  for  the  promulgation  of  its  laws,  and  leas 
power  to  enforce  them,  the  people  of  California  seem  to  have  been  govemed 
principally  by  local  customs,  which  were  sometimes  in  accordance  with  the 
Civil  Law,  and  sometimes  in  contravention  of  it.  However  this  may  be,  it  is 
very  certain,  that  it  now  prevails  to  but  a  limited  extent,  and  equally  certain, 
that  the  Common  Law  controla  most  of  the  business  transactions  of  the  coun- 
try.  The  American  people  found  California  a  wildemess — ^they  have  peopled 
it;  they  found  it  without  commerce  or  trade — they  have  created  them;  they 
found  it  without  courta — ^they  have  organized  them ;  they  found  it  destitute  of 
officcrs  to  enforce  laws — they  have  elected  them ;  they  found  it  in  the  midst  of 
anarchy — they  have  bid  the  warring  elementa  be  still,  have  evoked  order  out  of 
confusión,  and  from  the  chaotic  mass  have  called  forth  a  beautiful  creation. 
Throughout  all  this,  they  have  t^ken  the  Common  Law,  the  only  system  with 
which  they  were  acquainted,  as  their  guide.  Their  bargnins  have  been  madein 
pursuance  of  it — ^their  contracts,  deeds,  and  wills  have  been  drawn  up  and  exe- 
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cuted  with  its  usual  formalities — ^their  courts  have  taken  its  rales  to  govem 
their  adjudications — ^their  marríages  have  been  solemnized  under  it — and,  affcer 
death,  their  property  has  been  distributed  as  it  prescribes.  Are  you  to  hold  all 
or  a  great  portion  of  thesc  things  as  naught  ?  Will  you  overtum  or  invalídate 
the  immense  business  transactions  of  a  great  community  1  And  yet,  to  this 
must  ^ou  come,  if  you  say  that  the  Civil  Law  is  in  forcé  throughout  the  State. 
The  fírst  settlers  of  the  United  States  brou'^ht  with  them  from  the  mother 
country  the  Common  Law,  and  established  it  in  an  unmhabited  región.  The 
emigrants  to  California  have  brought  with  them  the  same  system,  and  have  es- 
tablished it  in  a  country  almost  equally  unoccupied.  If  a  chango  therefore  is 
made,  it  must  be  a  substitution  of  the  Civil  Law  in  place  of  the  Common  Law. 
If  you  sanction  the  latter  by  legislativo  enactment,  you  only  give  your  authori- 
ty  to  what  has  already  been  done  in  anticipation  of  such  authority. 

But  the  precedent  of  Louisiana,  in  which  the  Civil  Law  prevailed  at  the  time 
of  its  cession  to  the  United  States,  may  possibly  be  cited  as  a  parallel  case. 
The  analogy,  however,  does  not  hold  good.  There  existed  in  Louisiana,  at  the 
time  of  its  acquisition,  a  govemment  in  full  operation  in  all  its  departments,  a 
system  of  laws  regular! y  and  eífectually  administered,  and  a  population  large 
in  comparison  with  the  first  influx  of  American  settlere.  The  immigration  there 
was,  at  fírst,  but  a  trífiing  rill,  creeping  languidly  to  the  river,  and  it  has  con- 
tinued  to  increase  but  gently  and  moderately  down  to  the  present  time.  The 
American  population  there  have  thus,  gradually  and  imperceptibly,  accommo- 
dated  themselve^  to  the  habita,  and  adopted  the  customs  and  laws  of  a  com- 
munity which  they  found,  at  the  respective  periods  of  their  settlement,  com- 
pletely  organized,  and  consisting  of  much  greater  numbers  than  themselves. 
In  confírmation  of  this,  we  have  barely  to  cali  your  attention  to  the  fact,  that 
the  immigration  to  Louisiana  from  the  United  States,  during  a  course  of  some 
forty-seven  years,  has  not  probably  been  greater  than  that  which  has  flooded 
California  during  the  short  period  of  one  year.  Here  we  have,  indeed,  had  no 
insignificant  stream,  lost  in  the  ocean,  without  its  feeble  tribute  being  per- 
ceived ;  it  has  been,  and  still  continúes,  the  broad,  deep,  rushing  torrent,  sud- 
denly  pouring  down  upon  and  inundating  a  whole  región  of  country. 

The  petitioners  ask,  in  substance,  for  the  adoption  of  the  Engllsh  defínition 
of  crimes,  the  English  Law  of  Evidence,  the  English  Commercial  Law,  and  the 
CiWl  Code  of  Louisiana.  Without  doubting  that  a  harmonlous  and  symmetri- 
cal  system  might  be  deduced  from  them  all,  by  the  long  and  patient  labor  of 
years,  of  men  fully  adequate  to  the  task,  we  must,  nevertheless,  be  allowed  to 
soggest  our  opinión,  that  were  we  to  attempt  to  adopt  them,  as  they  are,  with- 
out  more  labor  devoted  to  reconciling  their  janiug  provisions  than  any  Legia- 
lature  would  have  either  the  will  or  the  time  to  bestow,  we  should  have  a  sys- 
tem of  laws  which  would  be  no  system  at  all— ^  system  of  contradictions  and 
absurditiea— a  rule  here  conflicting  with  a  rule  there — the  same  principlea 
thríce  reiterated,  and  each  time  in  dlfierent  terms,  and  in  a  new  shape, 
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Bat  there  are  additional  reasons  of  stíll  greater  cogency  for  the  adoption  <xf 
r\  /O  A  r>  ^  0  *^®  Common  Law.  Of  the  thirty  States  in  the  Union,  twenty-nine  are  govem- 
JjU?áJL,i.  i  f  ed  by  the  Common,  and  one  by  the  Civil  Law.    More  than  twenty-nine  thiití- 

4  ^    ;  .  /'•  .•  í^S  ¿    eths  of  the  citizens  of  the  United  States  have  been  brought  up  iinder,  and  ac- 

cnstomed  to  transact  their  business  in  conformity  with,  the  principies  of  the 
former  system.  More  than  twenty-nine  thirtieths  of  the  emigration  to  fhis 
country,  is  from  Common  Law  States ;  and  an  equal  proportion  of  the  busineas 
of  onr  people,  is  now,  and  will  continué  to  be,  carried  on  by  Common  Law 
men.  If  yon  change  thia  system,  which,  in  all  ordinary  mattera,  they  sufiicient- 
]y  understand,  yon  draw  a  cloud  of  doubt  and  uncertainty  over  every  depaxt- 
ment  of  busineas.  In  the  most  familiar  transactions,  as  weli  as  in  those  of 
graver  import,  merehants,  mechanics,  farmers,  speculators,  and  miners,  will  hes- 
itate  in  taking  a  single  step,  without  having  íirst  been  put  to  the  trouble  and  ex- 
pense of  Consulting  a  lawyer,  to  ascertain  whether  the  contemplated  matter,  or 
the  particular  method  of  doing  it,  well  known  by  them  to  be  valid  under  the 
Common  Law,  would  not,  under  the  Civil  systera,  pro  ve  an  utter  nnllity,  or  re- 
quire  a  diflferent  modo  of  performance.  Indeed,  if  the  legal  profession  were  m 
reality,  as  the  ignorant  and  prejudiced  sometimes  allego,  composed  of  a  merce- 
nary  class,  seeking  their  own  emoluments,  and  regardless  of  the  general  aod 
permanent  welfare  and  convenience  of  the  whole  community,  there  is  nothing 
which  they  ought  so  ardently  to  desire  as  the  granting  of  the  prayer  of  the  pe- 
titioners ;  for,  in  that  event,  their  offices  must  be  thronged  by  clients  to  repair 
blunders  already  committed,  to  prosecute  or  defend  suits  occasioned  by  soch 
blunders,  or  to  procure  legal  opinions  in  advance,  whether  a  contract  or  instro- 
ment,  requiring  by  the  Common  Law  a  well  known  method  of  execution,  or  a 
compliance  with  certain  defínite  rules,  would  not,  in  the  Civil  Law,  demand  an- 
other  mode  oí  execution,  or  a  compliance  with  other,  or  diíTerent,  or  additional 
rules.  Nay  more,  and  worse — ^the  best  lawyers  in  the  State,  though  having  a 
general  acquaintance  with  the  Civil  system,  yet  not  being  possessed  of  accu- 
rate  and  critical  knowledge  of  its  minute  and  practical  details,  would  be  in 
doubt  how  to  advise  their  clients ;  and  your  judges,  educated  under  the  Com- 
mon Law,  and  perhaps  competent  to  administer  it  creditably,  would  not  know 
how  to  decide  according  to  law^  but  would  be  obliged  to  base  their  judgments 
either  upon  the  system  with  which  they  are  familiar,  or  upon  their  own  abstiact 
notions  of  ríght  or  wrong  in  every  case.  The  community  would  thus  be  ez- 
posed  to  the  exercise  of  discretionary  and  arbltrary  judicial  power,  and  would 
find  themselves  in  a  condition  which  a  profound  wríter  upon  law  has  deelared 
to  be  the  very  worst  phase  of  civilized  society — ^that  in  which  the  laws  are 
vague  and  uncertain. 

Closely  in  connection  with  the  foregoing  remarks,  occurs  another  which  we 
deem  deserving  of  very  great  consideration.  Books  are  to  a  lawyer  or  a  judge 
what  tools  are  to  a  mechanic,  or  surgical  Instruments  to  a  surgeon ;  and  it  ig 
important  that  such  books  should  be  cheap,  accessible,  and  convenient  for  use; 
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and  highiy  appropriate,  if  not  indispensable,  that  they  should  exist  in  the  native 
language  of  the  American  people.  Adopt  the  Common  Law,  and  lawyers,  and 
jadges,  and  the  commonity  at  large  can  readily  procure  all  necessary  books,  at 
a  modérate  príce,  in  their  own  tongue,  and  bearing  the  venerated  ñames  and 
containing  the  extensivo  leaming  of  such  jurists  as  Blackstone  and  Chitty, 
Story  and  Kent,  together  with  the  reported  decisions  of  all  the  eminent  jadges 
in  England  and  the  United  States,  headed  by  the  illustrious  Mansfield  and 
Marshall.  The  ñames  of  such  men  are  to  every  American  amongst  ns  familiar 
as  his  land's  language;  they  are  connected  with  his  earliest  associatipns  of 
business  and  study — ^are  endeared  to  him  by  a  thousand  recollections— and 
constitate  many  bright  links  in  the  chain  of  memory  which  binds  him  to  the 
land  and  the  institutions  of  his  fathers.  On  the  other  hand,  substituto  the 
Civil  for  the  Common  Law,  and  it  will  be  with  great  delay  and  expense,  in 
limited  supplies,  and  in  strange  tongues,  that  books  can  be  procured  which  will 
be  found  absolutely  necessary  for  the  lawyer  and  the  judge  in  the  intelligent 
administration  of  the  system.  The  Louisiana  Reporta,  a  few  copies  of  traná- 
latioDs  of  the  Institutes,  and  perhaps  of  the  Pandects,  and  of  the  works  of 
Pothier  and  Domat,  may  perhaps  be  procured  by  diligent  search.  Beyond  this 
you  will,  for  the  most  part,  be  obliged  to  resort  to  the  original  works  upon  the 
Civil  Law,  written  in  the  Spanish,  Italian,  French,  Germán,  and  Latín  langua- 
ges,  which,  if  they  can  be  found  at  all  in  the  United  States,  will  have  to  be  fer- 
reted  out  amongst  the  dusty  volumes  of  some  antiquarian  bookseller,  and  can 
be  purchased  only  at  an  exorbitant  price ;  and,  in  order  to  clear  up  a  disputed 
point,  to  elucídate  a  novel  question,  or  deduce  new  coroUaries  from  oíd  princi- 
pies, it  will  become  necessary  to  refer  back  to  works  existíng  only  in  a  foreign 
language,  to  ñames  strange  to  an  American  ear,  to  Escríche  and  Febrero,  to 
the  Nuetra  and  Novissima  Recopilaciones,  to  the  Partidas,  to  the  Fuero  Real  of 
Alonzo  the  Wise,  and  perhaps  even  to  the  Fuero  Juzgo  of  his  Gothic  prede- 
cessors. 

But,  fínally,  another  reason  which  we  would  urge  in  behalf  of  the  Common 
Law  is,  that  we  may  have  a  system  which  will  be  satisfactory  to  the  people,  and 
therefore  permanent.  A  continual  fluctuation  in  the  fundamental  laws  of  any 
country,  is  a  great  calamity.  A  sudden  and  radical  alteration  of  them,  is  even 
more  difficult  to  be  carried  into  efiect,  than  a  fundamental  and  violent  chango 
in  tlie  political  organization  of  the  govemment.  A  system  of  laws  always  be- 
comes  inseparably  interwoven  and  intimately  blended  with  the  character  of  the 
community,  reared  under  and  habituated  to  them.  A  substitution  so  great  as 
would  be  that  of  the  Civil  for  the  Common  Law,  of  a  whole  system,  so  radi- 
cal and  entire,  and  over  a  community  so  extensivo  and  homogeneous  as  the 
American  population  of  California,  though  often  attempted,  has  never  yet  once 
met  with  success.  You  might  as  well  undertake  to  eradicate  the  American 
character,  and  plant  the  Mexican  in  its  stead — ^to  substituto  the  Catholic  for  the 
Protestant  religión,  by  statute — to  abolish  the  English  language  and  sanction 


604  APPENDDL 


Report  on  Civil  and  Common  Law. 


none  but  tbe  Spanish,  hy  legislative  enactment ;  for  the  laws,  not  leas  than  the 
cbaracter,  religión,  and  language,  constitute  part  and  parcel  of  the  Amerícan 
mind.  We  apprehend  that  any  such  attempt,  if  made,  would  in  dae  season  be 
answered  by  the  people,  as  the  biahope  were  answered  by  the  sturdy  barons  of 
England  at  Merton,  when  a  similar  effort  was  made  to  impose  apon  them  a 
part  of  this  same  system  of  Rome,  **  We  will,  that  the  laws  of  England  be  not 
changed."  * 

We  have  thus  endeavored  to  present  before  yon  some  of  the  reasons  wbieh 
imprcssed  the  minds  of  yoar  Committee  that  the  prayer  of  the  petitionefs 
shonld  not  be  granted.  In  so  doing,  we  have  necessarily  been  led  into  a  more 
lengthened  review  than  at  fírst  we  anticipated.  We  have  wished  to  discharge 
the  daty  imposed  upon  us  by  the  Senate  in  a  manner  somewhat  commenanrate 
with  what  we  have  deemed  the  importance  of  the  subjecl  We  have  conceded 
that  the  Civil  Law  has  great  merits,  and  displays  great  wisdom;  but  we  have 
insisted  that  the  Common  Law  is  congenial  with  the  American  cbaracter,  and 
the  cbaracter  suited  to  the  law,  and  that,  in  this  mutual  adaptation,  consista  the 
excellence  of  each. 

Your  Committee,  therefore,  recommcnd  the  establishment  of  the  system  of 
pleadings  and  practice  which  has  already  been  laid  before  you ;  the  prompt  or- 
ganization  of  the  Conrts,  with  not  less  than  six  terms  of  the  Distríct  and 
County  Courts  of  San  Francisco  in  each  year,  and  not  less  than  four  terms  ín 
each  of  the  other  counties  of  the  State ;  the  immediate  passage  of  a  bilí  erect- 
ing  a  municipal  Court  for  San  Francisco,  with  three  Judges,  and  one  term  every 
month ;  the  enactment  of  statutes  providing  for  the  tenure  and  transfer  of  real 
estáte,  for  the  recording  of  deeds  and  mortgages,  for  the  practice  upon  wríts  of 
babeas  corpus,  and  in  other  special  proceedings,  with  such  other  legislation  con- 
nected  therewith  as  may  be  deemed  necessary ;  and  then  a  statutory  provisión, 
that  all  laws  heretofore  in  forcé  be  abolished ;  and  that,  in  cases  not  íallmg 
within  the  Constitution  of  the  United  States,  or  the  Constitution  or  statutes  of 
this  State,  the  Courts  shall  be  govemed  in  their  adjudications  by  the  English 
Common  Law,  as  received  and  modifíed  in  the  United  States;  in  other  wordB, 
by  the  American  Common  Law. 

They,  therefore,  herewith  return  the  petition  referred  to,  and  respectfuUy  aak 
to  be  discharged  from  the  further  consideration  thereof. 

All  of  which  is  respectfuUy  submitted. 

By  order  of  the  Committee. 
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ABATEMENT  OF  NUISANCE. 

See  NüiSANCB. 

ACTION. 

See  Alcalde,  6. 
Ejectment,  2. 
Landlord  ahd  Tekaiit,  2. 

NOKSÜIT,  6. 

PossESsioN  OF  Lahd,  6. 

POSSBSSOEY  ACTION. 

ACTUAL  OCCUPATION. 

See  PossEssioN  of  Land. 
Title,  3. 
Yekbal  Contkact,  10. 

ADJOURNMENT. 
See  Postponememt  of  Teial. 

ADMINISTRATOR. 

Wbere,  in  an  action  against  an  adminis- 
trator,  the  complaint  is  founded  on 
an  instrument  alleged  to  have  been 
executed  by  the  intestate,  it  is  not  ne- 
cessary,  under  the  slatute,  that  the  ad- 
ministrator  should  deny  the  signature 
of  the  intestate  on  oatn.  It  must  be 
proved.    Heath  v.  Lent^  410 

See  PuBUC  Adm/hzstbatob. 

ADMIRALTY. 

Whether  courts  of  First  Instance  have 
admiralty  juñsdiction  in  proreedings 
m  rem :  Query  ?    Loring  v.  JUdey^  21 


AFFIDAVIT. 

An  aíRdavit  made  upon  Information 
merely,  is  entitled  to  but  little  weight 
in  any  legal  proceeding.  Per  Ben- 
KETT,  J.     The  People  v.  Smüh,  9 

See  JuROR,  3. 

NewTrial,  11  tol3. 

PoSTPOIfEMEMT  OF   TeIAL. 

Record,  6. 
Venuk. 


AGENT. 

See  Arrest,  4. 

auction  and  auotionber,  2. 
Bill  of  Lading,  5,  6,  9. 
Charter  Pabty,  3. 
Principal  and  Aoent. 
Public  Administrator. 


A6REEMENT. 

See  Arbitrator  and  Arbitration,  5. 
Partnership. 
Special  Contract. 
Yerbal  Contract. 


ALCALDE. 

1.  It  eeeme  that  under  the  Mexícan  sys- 
tem,  Alcaides,  alone^  have  no  judicial 
power  whatever.  Per  Lyons,  J.  Ladd 
V.  Sleventofij  18 

2.  Alcaldes  in  the  departments  of  Cali- 
fornia, New  México,  and  Tabasco,  were 
emjwwered  to  perform  the  functions 
of  judges  of  First  Instance  in  those 
districts  where  there  were  no  judses  of 
First  Instance ;  and  the  Alcalde  of 
San  Francisco  had  the  jurisdiction  and 
powers  of  a  judge  of  First  Instance 
previous  to  the  appointment  of  such 
officer.    ifena  y.  Le  Jtoy^  216 
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3.  A  grantof  publiclandsin  San  Francisco 
made  by  an  American  Alcalde,  during 
the  continuance  of  the  war  between 
the  United  States  and  México,  is  void ; 
and  the  grantee  acquires  neitber  title 
ñor  color  oí  title.  An  Alcalde  had  ño 
authoríty,  eitber  from  the  Mexican  or 
American  government,  to  make  grants 
of  public  lands,  or  to  convey  the  lands 
of  prívate  individuáis,  wbether  they 
were  natural  or  artificial  persons. 
Woodworth  V.  Fulton.  295 

4.  The  lands  lying  within  the  corporate 
limits  of  San  Francisco,  wbich  had  not 
been  granted  by  the  Mexican  govern- 
ment,  or  its  officers,  previous  to  the 
conquest  of  the  country  by  the  Ameri- 
can forces,  constitute  a  part  of  the 
public  domain  of  the  United  States, 
and  cannot  be  transferred,  except  under 
the  authoríty  of  Congress.  id 

5.  The  title  of  the  United  States  to  the 
public  domain  in  California,  relates 
back  to  the  time  of  the  occupation  of 
the  country  by  the  American  army; 
and  from  that  períod,  the  Mexican  laws 
in  relation  to  the  disposition  of  public 
lands  ceased  to  be  of  forcé.  id 

6.  A  person  claiming,  under  an  Alcalde's 
grant  made  in  1847,  title  to  a  100  vara 
lot  of  land  in  San  Francisco,  cannot 
maiptain  a  possessory  action  or  an  ac- 
tion  of  ejectment  against  a  person  in 
actual  possession,  upon  the  ground  that 
the  Alcalde's  grantee  went  upon  the 
lot,  in  184S,  to  take  possession,  and 
drove  some  stakes,  and  cleared  away 
some  brush  for  the  purpose  of  erecting 
a  dwelling  house,  when  it  appeared 
that  he  performed  no  other  acts  of  own- 
ership  either  at  that  time  or  subse- 
T^uently.  irf 

7.  An  Alcalde's  grantee  is  chargeable 
with  knowledge  that  the  Alcalde  had 
no  authority  to  make  the  grant.         id 

8.  The  decisión  in  Woodworth  v.  Fulton^ 
that  a  grant  of  lands  in  San  Francis- 
co, made  by  an  American  Alcalde,  du- 
ring the  continuance  of  the  war  be- 
tween the  United  States  and  México, 
is  void,  approved.     Reynolds  v.   West, 

322 

9.  A  grant  by  a  Mexican  officer  duly  au- 
thorized,  and  made  in  accordance  with 
the  Mexican  laws  applicable  to  Cali- 
fornia, and  before  the  acquisition  of 
the  country  by  the  Amencans,  is  a 
title  protected  by  the  laws  of  nations, 
as  well  as  by  the  treaty  of  Querétaro, 
and  cannot  be  disturbed.  id 


10.  An  inchoate  title  to  lands  is  property, 
which  is  protected  by  the  treaty  of 
Querétaro,  and  cannot  be  afieclól  or 
questioned  by  any  authoríty  except 
tne  govemment  of  the  United  States. 

Per  CENNSTT,  J.  id 

11.  A  grant  of  land  made  by  a  Mexican 
Alcalde  before  the  war,  wilt  be  pre- 
8umed  to  ha  ve  been  made  in  the  coone 
of  bis  ordínary  and  accustomed  duties, 
and  within  the  scope  of  bis  legitimate 
authoríty;  and  the  burden  of  proof  lies 
on  him  who  controvertí  the  validity 
of  such  a  grant,  to  show  that  it  is  not 
made  by  a  competent  officer,  or  in  the 
forma  prescríbed  by  law.  id 

12.  It  teenu^,  that  Mexican  Justices  of  the 
Peace  had  authoríty,  before  the  war, 
to  make  grants  of  land  in  San  Fran- 
cisco, id 

13.  Where  a  petition  for  a  grant  of  land 
was  presented  to  an  Alcalde  without 
the  signature  of  the  petitioner,  biH  the 
prayer  of  the  petition  was  granted  by 
a  writing  immediately  fullowing  tbe 
petition ;  Held,  that  the  grant  was  va- 
lid,  notwitbstanding  the  want  of  the 
petitioner^s  signature.  id 

14.  Where  the  grantee  was  a  marríed 
woman ;  Held,  ihat  the  question  as  to 
her  capacity  to  take  a  concestion  of 
public  lands,  was  a  question  for  the 
Alcalde,  in  the  performance  of  his 
official  duties  to  determine,  or  that,  at 
least,  the  legal  i  ty  of  the  conceM9Íoa 
would  be  presumed  until  her  inca- 
pacity  to  take  according  to  law  should 
De  established  by  the  party  denying  it 

id 

15.  Where  it  appeared  that  the  petition- 
er's  husband  was  the  owner  of  two 
ñfty  vara  lots  at  the  time  the  conceuion 
was  made  to  her ;  Held.  that  it  would 
be  presumed  that  the  act  ofthe  Alcalde 
in  making  the  grant  was  in  conformity 
with  law,  until  it  should  be  shown 
that  the  petitioner's  husband  had  re- 
ceived  the  lots  which  he  held,  as  a  con- 
cetsion  of  public  lands,  and  not  by  pur- 
chase  from  an  individual.  id 

IG.  Where  the  boundaries  of  a  lot  of  land 
granted  by  an  Alcalde  were  uncertain ; 
Heldj  that  the  true  location  of  the  lot 
was  a  question  of  feíct  for  the  jury  to 
determine.  id 

17.  Alcaldes  in  California  had  all  the 
powers  and  jurisdiction  of  judges  of 
First  Instance  in  districts  where  there 
were    no  judges   of  First   Instance. 
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Mena  v.  Le  Roy,  (ante,p.  216,)  affirm- 
ed.    Panaudy.  Jonetj  488 

See  Appcndix,  559. 

JüRISDICTION,  9. 
TiTLE,  9. 

WiLL,  4,  6,  9,  11. 


ALIEN. 


See  LicBNSE,  1  to  3. 


AMENDMENT. 
See  CoMPLAiNT,  2. 

MlSJOINDCR,  1,  4. 
NON-JOIHDER. 


ANSWER. 

1.  Where  a  complaint  alleges  that  the 
plaintiíf  was  in  the  quiet  and  peacea- 
ble  possession  oí  premiseSf  and  was 
dispossessed  by  the  defendants,  by 
forcé,  or  under  an  illegal  order  made 
by  an  officer  having  no  jurisdictíon, 
the  answer  should  take  issue  directly 
upon  the  allegations  of  the  complaint, 
or,  confessing  them,  should  state,  dis- 
tjnctly  and  positively,  new  mattersuf- 
ficient  to  avoid  them.  iMdd  v.  Ste» 
venton^  18 

2.  Where  a  chancery  Buit  is  heard  on  bilí 
and  answer,  all  the  allegations  in  the 
answer,  whether  upon  knowledge  or 
upon  information  and  belief,  are  to  be 
taken  as  true.  If  the  complainant 
wishes  to  dispute  any  of  the  allega- 
tions  in  the  answer,  he  must  tile  a  re* 
plication  and  thus  enable  the  defend- 
ant  to  establish  them  by  proof  if  he 
can.     Von  Schmidi  v.  HutUington,    55 

3.  The  complaint  alleged  the  making  of 
a  note  and  the  indorsement  thereof, 
and  the  answer  was  a  general  dental  in 
the  terms  of  the  oíd  general  issue  in 
aetumptU,  that  the  defendant  undertook 
and  promised,  in  manner  and  form, 
&c. ;  Held,  that  the  plaintiíf  would 
have  been  entitled  to  judgment,  on  a 
motion  in  the  court  below  to  strike 
out  the  answer  as  a  nullity ;  but  held 
further,  that  he  should  haye  raised  his 
objection  to  the  answer  in  the  court 
beiow  and  had  it  passed  upon,  and  that 
having  rested  his  cause  at  the  trial  on 
the  ground  of  want  of  an  añidavit,  he 
will  not  be  permitted  to  say  here,  for 


the  first  time,  that  the  answer  does  not, 
in  a  proper  form,  conlrovert  the  allega- 
tions of  the  complaint.  Grogan  v. 
Ruckle,  193 

See  Chancery. 

Co-Dkff.ndants,  1. 
Damages,  1. 
Default,  1,  4,  5. 
Demurrer,  1,  3,  4. 
Endorsexent. 

MlSJOINDER,  2,  3. 

Pleadino,  2,  3. 
Set-off. 


APPEAL. 

1.  On  appeal,  under  the  Act  of  Feb.  28th, 
1850,  the  decisions  of  the  court  of  First 
Insiance  during  the  progress  of  the  trial 
are  reviewable,  although  no  exceptioa 
was  taken  at  the  time,  and  no  bilí  of 
exceptions  has  ever  been  made.  Ring- 
gdd  V.  Haven,  108 

2.  Where  an  order  grantins  a  new  trial 
was  made  in  the  court  below  upon  the 
payment  of  costs,  and  the  defendants 
paid  the  costs,  and  the  plaintiíf  then 
appealed  from  the  order,  and  a  motion 
was  made  to  dismiss  the  appeal  on 
the  ground  that  the  acceptance  of  the 
costs  by  the  plaintiflPs  attorney  was  a 
waiver  of  the  right  to  appeal ;  Held, 
that  the  acceptance  of  the  costs  was  not 
a  waiver  of  the  right  of  appeal,  and  the 
motion  was  accordi  ngly  denied.  Tyton 
V.  Wells,  378 

3.  An  appeal  may  be  taken  from  a  judg- 
ment of   the  district   court,   wilhoiit 
moving  for  a  new  trial  in  that  court.  . 
Jnnit  V.  The  Síeamer  Senalor,         459 

See  Certiorari. 
CosTS. 
Default,  3. 
Final  Judgment,  2,  4. 
JuRISDICTION,  3  to  6, 8,  lOto  14. 

JUSTIFICATION  OF  BaIL. 
NoNSUIT,  12. 

Practice,  1  to  3,  6,  7,  9,  10. 

Record. 

Referknce  and  Referees,  2,  3. 

Re-Hearing. 

Statement  of  Facts. 


APPOINTMENT  TO  OFFICE. 

1.  The  power  of  filling  vacancies  in  oifice, 
vested  in  the  governor  of  the  state  by 
Article  V,  section  6  of  the  constitution 
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of  the  State,  applíes  only  to  vacaDcies 
occurring  under  circumstances  whea 
the  original  appointing  (or  electing) 
power  cannot  act.  Such  power  is 
limited  by  the  neríod  when  the  peo- 
pie  or  the  legifilalure  can  elect  or  ap- 
point.  on  the  arríval  of  wbich  his  power 
ceases,  and  the  right  of  appointroent 
retums  to  the  original  appomting  pow- 
er. ,Tke  People  tx  rd.  Catttrly  v. 
Fitch,  519 

2.  The  power  to  fiU  an  office  carnes,  by 
iniplication,  the  power  to  fill  a  vacan- 
cy,  and  all  necessary  authority  to  carry 
out  the  original  power  and  prevent  it 
firom  becoming  inoperative.  id 

3.  An  appointment  to  fill  a  vacancy  in  the 
office  of  State  printer  nnade  by  the  ^ov- 
emor  during  the  session  of  the  legisla- 
ture  is  irregular  and  void.  id 

4.  The  legislature  having  elected  a  state 
printer,  and  the  state  printer  previ- 
ously  appointed  by  the  governor,  har- 
ing  resigned  aíter  the  adjoumment  and 
duriug  the  recesa,  wbereupon  the  gov- 
ernor appointed  a  person  to  fill  the 
vacancy  supposed  to  exist :  Htld^  that 
this  second  appointment,  as  well  as  the 
former  one,  was  irregular  aud  void.  id 

5.  Under  the  provisions  of  law  requiring 
certain  officersto  file  theirofficiaf  bonds 
with  the  secretary  of  state,  within  a 
Bpecified  period,  with  the  approval  of 
the  governor  indorscd  thereon  and 
signed  by  hin),  [StattUet  of  California 
for  1850./).  74,  tec,  1,  2,  3,)  and  declar- 
ing  an  office  to  be  vacated  by  the  ne- 
glect  of  the  officer  to  give  the  bond  re- 
quired  by  law  within  a  snecifíed  period 
("^rt  Conctming  Office»;^  passed  Jlpril 
28,  1851,  scc.  39,)  the  failure  of  the 
governor  to  iudorse  his  approval  on 
the  bond,  does  not  vacate  an  office 
where  an  incumbent  has,  within  the 
time  fixed  by  law,  given  a  sufficient 
bond,  prese nied  it  to  the  governor  for 
his  approval,  and  depositad  it  in  the 
office  of  the  secretary  of  state.  id 


ARBITRATOR    AND    ARBITRA- 
TION. 

1.  The  submission  of  a  cause  pending  in 
the  court  of  First  Instance  to  referees, 
to  hear  and  determine  the  same,  is  not 
to  be  considerad  as  an  arbitration  bv 
which  the  cause  will  be  discontioued. 
Gunter  v.  Sánchez^  45 

2.  The  submission  of  a  cause  in  court  to 


arbitration,  operates  as  a  disoontimi- 
ance  of  the  suit.  U 

3.  The  ordinary  mode  of  enforcinE  an 
award  is  by  action  ,*  and  it  teem»  where 
no  atatute  exista  authorizing  the  couit 
to  enter  judgment  on  an  award  upoK 
motion,  that  the  court  has  no  hght  to 
proceed  in  that  way.  And  a  conaent 
to  submit  a  matter  to  arbitration,  does 
not  imply  a  conaent  that  the  party  in 
whose  íavor  the  awaid  is  made,  may 
enter  judgment  upon  it  in  court  as  a 
matter  of  course.  id 

4.  The  practice  of  the  court  of  First  In- 
stance, sanctioned  by  custom  and  ap- 
proved  by  the  profession,  to  refer  causes 
to  referees  to  near  and  decide  thereon, 
sustained.  By  such  reference  the  suit 
is  not  discontinued.  id 

5.  A.  and  the  defendants  submitted  cer- 
tain matters  in  difference  betweea 
them  to  the  arbitration  of  the  plainti^ 
under  an  agreement,  to  which,  bow- 
ever,  the  pTaintiíf  was  neitber  party 
ñor  piivy,  that  the  defendants  shooÚ 
pay  the  plaintiff  for  bis  services  as  ar- 
bitrator.  in  the  event  that  his  awaid 
should  oe  for  a  less  amount  than  was 
claimed  by  the  defendants  to  be  due  to 
them  from  A.,  and  that  in  case  the 
award  should  be  for  a  larger  amount, 
tben,  that  A.  should  pay  the  plaintiff 
for  his  services.  The  award  being  for 
a  greater  amount  than  was  claimed  by 
the  defendants  from  A.  ^  Hdd^  never- 
theless,  in  an  action  against  the  defend- 
ants to  recoverpayment  for  the  services 
of  the  plaintifií^as  arbitrator,  that  they, 
equally  with  A.,  were  Hable  to  the 
plaintiff,  and  that  he  was  entitled  to  re- 
cover  upon  a  promise  made  by  the  de- 
fendants to  pa^  for  his  services,  in  case 
he  would  deiiver  to  them  the  award, 
which  he  didL     Young  v.  Starkey^  426 


ARGÜMENT. 

See  NoTTCE  of  Aboumknt. 
Re-Hearing,  2. 


ARREST. 

1.  Section  74  of  the  Practice  Act,  which 
provides  for  the  arrest  of  a  debtor  in 
certain  cases,  does  not  apply  in  the  case 
of  one  partmr  sueing  to  recover  rooney 
received  by  another.  Sou¿é  v.  /fay- 
iM»r(¿,  345 
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S.  A.,  being  the  owner  of  an  invoice  of 

goods  in  the  city  of  New  York,  solil  one 
alf  interest  therein  to  B.,  with  an  ar- 
rantrement  thatthelattershould  proceed 
to  San  Francisco,  and  there  dispose  of 
the  same  on  joint  account ;  Htld,  that 
thÍ8  constitoted  a  partnership  between 
them,  and  that  B.  was  not  subject  to 
arrest  in  an  action  by  A.  to  recover  a 
part  of  the  proceeds  of  the  sales.         id 

3.  A  party  will  be  discharged  from  arrest, 
where  the  process,  though  proper  in 
form,  has  been  issued  in  an  improper 
case.  id 

4.  In  a  suit  to  recover  money  received  by 
a  person  as  agent,  he  cannot  be  arrested 
without  showing  some  fraadulent  con- 
duct  on  bis  part,  or  a  demand  on  him 
by  the  principal,  and  a  refusal  by  him 
to  pay.  An  arrest  in  such  case  is  pro- 
hibited  by  section  15,  Art.  1,  of  the 
constitution.     In  the  matter  of  Hold- 

forÜL,  438 


ASSESSMENT. 

1.  Where  an  assessment  is  laid  U]K>n  land 
in  the  city  of  San  Francisco,  it  is  not 
within  the  province  of  a  court  to  inter- 
fere  and  order  a  sale  of  the  land  by  a 
decree  rendered  in  an  injanction  suit, 
instituted  by  the  owner  of  the  land  for 
the  piirpose  of  preventing  a  sale  under 
an  ordinance  of  the  city.  Weber  v.  The 
City  o/.  San  Francisco^  455 

2.  The  common  councíl  of  the  city  of  San 
Francisco  has  no  authoríty,  under  the 
charter  of  the  city,  to  impose  a  penalty 
of  one  per  cent,  per  day  for  the  non- 
payment  of  an  assessment.  id 

3.  Where  an  assessment  was  laid  for  the 
parpóse  of  improving  a  street,  thereby 
benefiting  the  property  of  the  plaintiff 
in  common  with  the  property  of  other 
persona  owning  lots  on  the  same  street, 
and  the  improvement  was  completed 
without  the  plaintiíTs  interposing  in 
the  outset  to  prevent  it,  and  he  then 
filed  an  injunction  bilí,  to  stay  the  sale 
of  his  land  by  virtue  of  an  ordinance 
of  the  city,  for  the  purpose  of  avoid- 
ing  the  payment  of  his  portion  of  the 
assessment:  held,  that  the  injunction 
ought  to  be  dissolved,  on  the  ground 
that  he  who  asks  equity  must  do 
equity,  that  the  city  snould  be  per- 
mitted  to  proceed  and  sell  the  plaintiíf 's 
land  for  the  purpose  of  satisfying  the 
assessment,  leavingMm,  after  the  sale, 


to  the  technícal  rishts  which  he  set  up, 
by  reason,  as  he  claimed,  of  some  irre- 
gularities  in  the  mode  of  making  the 
assessment.  id 

4.  It  seemí,  that  if  the  injunction  bilí  bad 
been  filed  befare  the  work  was  com- 
menced,  the  court  would  have  felt 
bound  to  inquire  into  the  regularity  of 
the  assessment.  id 


ASSOCIATION. 

See  Joint  Stock  Association. 


ATTACHMENT. 

An  attachment  will  not  be  issued  against 
adistrict  judge  for  non-complíance  with 
a  writ  of  mandamus^  by  wních  he  was 
directed  to  vacate  an  order  expelling 
the  relator  from  the  bar,  and  reinstate 
him  in  his  office  of  attorney,  where  it 
does  not  appear  from  the  papera  on 
which  the  motion  for  the  attachment 
is  founded,  that  any  application  has 
been  made  to  the  court  to  vacate  the 
order  as  commarided  by  the  writ  of 
mandatnu»^  and  where  it  appears  that, 
so  far  as  the  action  of  the  judge  in 
vacatúm  is  concerned,  he  has  in  sub- 
stance  complied  with  the  command  of 
the  writ  of  mandamut :  and  in  such 
case,  it  will  not  be  deemed  a  disobe- 
dience  of  the  writ,  that  the  court  has 
again  expelled  the  relator  for  reasons 
alleged  to  have  arisen  after  the  issuing 
of  the  writ.     The  People  v.   Tumer^ 

188 

See  Sheriff. 


ATTACHMENT  AGAINST  BOATS 
AND  VESSELS. 

1.  An  act  of  the  legislature  aothorízed  the 
issuing  of  attachments  against  boats 
and  vessels  "used  in  navigating  the 
waters  of  this  state;''  and  held,  that 
the  Sea  Wüch,  which  belonged  to  the 
port  of  New  York,  was  intended  for  the 
New  York  and  China  trade,  had  been  in 
the  harbor  of  San  Francisco  but  a  few 
days,  and  was  never  otherwise  uted  in 
navigating  the  watert  of  thie  etate  than 
hj  sailing  into  the  harbor  of  San  Fran- 
cisco from  the  ocean,  was  not,  within 
the  meaning  of  the  statute,  a  boat  or 
vessel  used  in  navigcUvng  the  unUer»  ef 
this  ttate.     Souter  v.  The  Sea  WUdí, 

162 
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2.  Where  a  bond  was  given  in  purauance 
of  section  8  of  the  act,  passed  April  10, 
1650,  providing  for  tíke  coUection  of 
demanda  against  boats  and  vessels,  for 
the  discharge  of  the  vessel,  in  a  case 
where  the  vessel  was  not  liable  to  be 
attached  under  the  act ;  Hdd^  that  judg- 
ment  rendered  against  the  príDcipol 
and  sureties  in  the  bond  was  erroneous, 
and  that  a  bond  givea  for  the  re- 
léase of  a  veasel,  when  the  veasel 
was  not  liable  to  aeizure  onder  that  act, 
was  invalid.    McQueen  v.  The  Rutsell^ 

165 

3.  The  case  of  Souier  y.  The  Sea  Wüchy 
(arUe,  p.  162,)  affirmed.  Tucker  v. 
The  Sacramento,  403 

4.  The  case  of  Souter  v.  The  Sea  Witch, 
(ante,  p.  162,)  aifírmed.  Ray  v.  The 
Henry  Harbeck,  451 


ATTACHMENT  BOND. 

1.  In  an  action  on  abond  given  on  soeing 
out  an  attachment  against  the  property 
of  a  debtor,  who  was  a  noerchant, 
where  the  sheriff  had  levied  on  no 

Sroperty  except  real  estáte,  and  the 
ebtor  had  never  been  disturbed  or  mo- 
leated  in  the  possession  of  the  real  es- 
táte :  Held,  that  evidence  as  to  the 
general  effect  of  an  attachment  upon 
the  eredit  and  reputation  of  merchants, 
ought  not  to  have  been  subraitted  to 
the  jury,  on  the  ground  that  damages 
resulting  therefrom  are  too  remote  and 
contingent ;  and  Held  further,  that  coun- 
sel  feas  paid  by  the  attachment  deb- 
tor in  the  defense  of  the  suit  com- 
menced  by  the  writ  of  attachment, 
over  and  above  the  taxable  costs,  were 
not  recoverable,  and  that  the.  dístrict 
judge  erred  in  refusing,  wnen  re- 
quested,  to  instruct  the  jury  to  that 
eífect,  after  having  admittecf  evidence 
of  the  amount  of  such  counsel  fees. 
Heath  v.  Lent,  410 

2.  In  an  action  on  an  attachment  bond.  it 
is  improper  to  admit  evidence  of  ae- 
preciation  in  valué  of  real  estáte  at- 
tached.   Per  Hastings,  Ch.  J.  id 

3.  It  seemt,  that  a  verdict  for  $3000,  in  a 
suit  on  an  attachment  bond,  where  no 
property  has  been  levied  on  under  the 
writ  of  attachment  except  real  estáte, 
in  the  possession  of  which  the  debtor 
has  not  been  disturbed,  will  be  deemed 
excessjve,  and  reversedon  that  ground. 

td 


ATTORNEY. 

1.  Where  a  peraon  has  been  admitted  as 
an  attomey  and  couosellor  of  this  oourt, 
the  district  court  has  no  authority  lo 
remove  him  from  office ;  and  ií  it  cíoes, 
a  mandamu»  may  iaaue  to  restore  him, 
although  the  party  might  have  a  le- 
medy  by  action,  it  appearing  that  such. 
remedy  would  be  inaídequate  and  would 
subject  the  party  to  great  delay.  7%e 
PeSpU  V.  Tumer,  190 

2.  An  attomey,  by  virtue  of  bis  retainer 
and  general  control  over  a  cause  in 
court,  has  the  power  to  bind  bis  dient 
by  consenting  to  an  order  of  the  court ; 
and  in  case  of  such  consent  being  given 
by  the  attomey,  it  cannot,  after  the 
order  has  been  made,  be  revoked  by 
the  client.    Hart  v.  Spalding,         213 

3.  An  attomey  has  no  lien  upon  a  jadg- 
ment  recovered  by  him  in  favor  of  lus 
client  for  a  quantum  meruit  compen- 
sation  for  bis  services.  Such  lien  ex- 
tends  only  to  costs  given  by  statute. 
Ex  parte  Kyle,  331 

See  Attachmrnt. 
Mandamus. 
Strikino  from  the  Roixs. 


ATTORNEY  IN  FACT. 

See  Performance,  2. 

Principal  and  Agent,  2,  3. 


AUCTION  AND  AÜCTIONEER, 

1.  The  memorándum  required  by  the 
Statute  of  Frauds  to  be  entered  oy  an 
auctioneer  in  bis  sale  book,  must  be 
made  at  the  very  time  of  the  sale,  or 
the  vendee  will  not  be  bound  by  the 
contract  \  So  hdd,  in  a  case  where  the 
sale  at  auction  took  place  in  the  fbre- 
noon,  and  the  memorándum  was  not 
made  by  the  auctioneer  before  the 
evening  of  the  same  day.  Craig  v. 
Godjroy,  415 

2.  The  memorándum  of  an  auctioneer  is 
looked  upon  as  a  contract  between  the 
vendor  and  vendee  reduced  to  writing, 
and  executed  by  their  mutual  agent, 
who  ceases  to  bie  such  agent  after  the 
sale  is  ciosed.  id 

3.  Where  the  ríghts  of  parties  are  con- 
cerned,  a  day  will  not  be  consideied  a 
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imit,  bat  in(^uiiy  may  be  made  as  to 
the  very  point  of  tíme  when  an  act 
was  done.  id 

4.  An  auctioneer  who  receives  and  sells 
stolen  property,  innocently,  and  in  the 
oidinary  course  of  his  business,  is  liable 
to  the  true  owner  for  the  conversión 
thereof ;  and  that,  too,  withoutthe  pre- 
vious  prosecution  and  conviction  of  the 
felón,  and  althougb  the  auctioneer  had 
paid  over  to  the  felón  the  money  re- 
ceived  on  the  sale  of  the  goods,  before 
notice  that  the  goods  had  beeu  stolen. 
Rogers  v.  Huie,  429 

5.  Whether  an  action  could  be  sustained 
against  the  felón  himself ;  Q^ery  ?    id 

See  WiLL,  13. 


AVERMENT. 

See  Answkr,  1,  2. 
Chancery. 
complaint. 
Pleadino. 


AWARD. 
iSee  Arbitsator  and  Arbitratiom,  3, 5. 


AYUNTAMIENTO. 

See  Corporation. 


B 


BAIL. 
See  Habeas  Corpus,  3. 

JUSTIFICATION    OP   BaIL. 


BAILEE. 
See  CoHMON  Carrier,  1,  2. 

I?INKE£F£R^  1. 


BILL  AND  ANSWER. 

See  Answer,  2. 
Chancery. 


BILL  IN  CHANCERY. 
See  Chancery. 


BILL  OF  EXCEPTIONS, 
See  Appeal,  1. 

NONSÜIT,  4. 
PRACTICE,  9,  10. 


BILL  OF  EXCHANGE. 
See  Bill  of  Lading,  7,  8. 


BILL  OF  LADINO. 

1.  The  master  of  a  ship  has  a  lien  on  the 
cargo  for  the  freight,  and  is  not  bound 
to  deliver  to  a  consignee  any  pait  of 
the  goods  specifíed  in  a  bilí  of  lading, 
unlil  the  whole  freight  is  paid  ;  and  an 
offer  to  give  good  security  for  the  pay- 
ment  of  the  freight  is  not  sufficient 
to  compel  a  delivery  by  the  master. 
Froehingham  v.  Jenkint,  '   42 

2.  Delivery  of  goods  by  the  master,  and 
payment  of  freight  by  the  owner  are 
concunrent  acts,  and  neilher  party  is 
bound  to  perform  his  part  of  the  ship- 
ping  conlract,  unless  the  olher  is  ready 
to  perform  the  correlalive  act.  td 

3.  Delivery  of  part  of  ihe  goods  men- 
tioned  in  one  bilí  of  lading  to  the  con- 
signee does  not  defeat  a  lien  on  the  re- 
mainder  for  the  whole  freight  unpaid. 

id 

4.  A.,  amerchant  of  Boston,  shipped  by 
one  bilí  of  lading,  certain  merchandise, 
to  San  Francisco,  consigned  to  B.  who 
was  the  mere  agent  of  A.  the  owner. 
On  arrival,  part  of  the  merchandise 
was  delivercd,  and  part  of  the  freight 
paid;  but  the  agent  being  unable  to 
laise  funds  to  pay  the  whole  freight, 
oifered  to  give  good  security  for  the 
payment  thereof,  in  case  the  master 
would  make  the  delivery,  which  offer 
the  master  refused  to  accept.  Held, 
that  the  master  had  a  lien  on  all  the 
goods  mentioned  in  the  same  bilí  of 
lading  for  the  entire  freight;  that  part 
delivery  was  no  waiver  of  bis  lien  on 
the  remainder  of  the  goods,  for  the  un- 
paid balance  of  freight,  and  that  an 
offer  to  give  good  security  for  the  pay- 
ment of  the  freight  could  not  divest  the 
master's  lien.  id 

5.  The  indorsement  of  a  bilí  of  lading, 
prima  farie,  vests  the  property  in  the 
goods  mentioned  therein  in  the  in- 
dorsee ;  but  a  bilí  of  lading  is  not  a  ne- 
gotiable  instrument,  so  far  as  to  enable 
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an  iodorseei  who  has  no  property, 
either  general  or  special  in  the  goocfá, 
and  no  lien  thereon  for  advances  or 
otherwise,  to  sue  the  master  of  a  ship, 
in  his  own  ñame,  for  the  non-de livery 
of  the  goods,  when  it  appean  on  the  face 
of  the  complaint  that  the  plaintiff,  the 
indorsee,  is  a  mere  naked  agent  of  the 
shippers.    Lineker  v.  Ayethford¡        75 

6."An  agent,  ordinaríly,  cannot  sue  in  his 
own  ñame,  in  respect  to  the  sobject 
matter  of  his  agency;  and  this  rule 
applies  to  consignees  and  indorsees  of 
bilis  of  lading,  when  they  are,  in  truth, 
but  the  agents  of  the  shippers.  id 

7.  It  is  no  defense  to  a  suit  on  a  nego- 
tiable  bíil  of  exchange  that  the  suit  is 
brought  in  the  ñame  of  a  mere  agent 
or  stranger.    Per  Bennktt,  J.  id 

8.  Ñor  is  it,  of  itself,  any  defense  to  a 
suit  on  a  negotiable  bilí  of  exchange^ 
that  the  suit  is  brought  in  the  ñame  of 
a  ñctitious  person.  Per  Bennett,  J. 
Hastings,  Ch.  J.,  dissenting.  id 

9.  A.,  of  Liverpool,  shipped  certain  goods 
to  San  Francisco,  and  indorsed  the  bilis 
of  lading  to  the  plaintiíf,  his  agent, 
and  become  a  bankrupt  before  the  ar- 
rival  of  the  goods.  Hdd^  it  appearing 
on  the  face  of  the  complaint  that  the 
plaintiff  was  a  mere  naked  agent  of  the 
shippers,  ihat  he  could  not  recover  the 
goods  in  his  own  ñame  of  the  master 
of  the  ship,  who  claimed  to  hold  the 
goods  for  the  assignees  in  bankruptcy 
ofA.  id 

See  Consignes. 


BILL  OF  PARTICÜLARS. 

It  is  too  late  to  object  at  the  trial  that  a 
bilí  of  particulars  is  not  properiy  veri- 
fied  by  the  oath  of  the  party.  The 
party  upon  whom  a  bilí  of  particulars 
is  served,  if  he  is  not  salisñed  with  it, 
either  because  it  is  defective  in  form  or 
in  substance,  or  because  it  is  not  veri- 
fied  by  the  plaintiif,  should  immediate- 
ly  return  it,  or  move  the  court  for  a 
further  or  amended  bilí.  Denniton  v. 
Smilk,  437 


BILL  OF  SALE. 
See  Peepoumance,  2. 


BOATS  AND  VESSELS. 

1.  Where  the  master  of  a  veasel  was 
one-third  owner.  and  all  his  right,  title 
aod  interest  in  toe  veasel  had  l¿en  sold 
underexecutionagainst  bim:  Held,lhat 
the  purchaser  of  his  one-third  interest 
was  not  entitled  to  supersede  the  mas- 
ter in  the  command  of  the  vessel,  cor 
depríve  him  of  the  posseasion  thereof. 
Loring  v.  liUley^  24 

2.  The  transfer  of  a  minority  ioterest  íb 
a  vessel  by  virtue  of  a  sale  uoder  exe- 
cution,  does  not  coofer  upon  the  pur- 
chaser  any  more  extensive  control  than 
the  execution  debtor  himself  enjoyed; 
and,  as  a  general  rule,  the  majoríty 
of  owners  can  control  not  only  the 
employraent  and  destination  of  a  vessel, 
but  also  tbe  appointment  of  a  person 
to  take  charge  of  her  as  master.  It 
does  not  alter  the  case,  that  the  debtor 
was  the  master  of  the  vessel,  for  his 
right  to  the  possession  and  command  is 
not  the  subject  of  sale  on  execution.   id 

3.  A  vessel  in  the  harbor  of  San  Francis- 
co, moored  in  the  usual  track  of  hay 
and  river  steamers,  should  set  a  light 
and  keep  a  watch  in  a  dark  night,  or 
she  cannot  recover  damages  for  an  in- 
jury  sustained  by  being  run  into  by  a 
steamer,  when  tbere  was  neither  gross 
negligence  ñor  inteutional  wrong  on 
the  part  of  the  steamer.  The  want  of 
such  watch  and  light  is  to  be  deemed 
negligence /y«r  s«,  and  the  court  should 
instruct  the  jury  in  such  case  to  find  a 
verdict  in  favor  of  the  defendant.  Per 
Hastings,  Ch.  J.  Innis  v.  The  Steam- 
er Senaior,  459 

4.  The  register  of  a  ship  is  admissible  in 
evidence  m  fctvor  of  the  person  daim- 
ing  to  be  the  owner,  in  connexion  with 
other  evidence  tending  to  establish  the 
ownership.    Brook»  v.  Mintum^     ASÍ 

See  Attachmént  against  Boats  and 
Vkssels. 
Charter  Party. 
Damaoks,  9. 
Lien,  6. 


BOND. 

See  Appointment  to  Office,  5. 
Attachmbnt  against  Boats 

and  Vessei^*;,  2. 
Attachmknt  Bond. 
Complaint,  1. 
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Penalty. 
Practice,  6. 


BOÜNDARIES. 


See   Alcalde,  16. 
Encroachment. 
Landlord  and  Tenant,  3. 


c 


CASE. 

Where  a  case  ís  made  under  the  statute 
of  Feb.  28th,  1850,  the  court  will  pre- 
sume that  all  the  evidence  given  on  the 
trial  of  the  cause  in  the  court  below,  is 
contained  thereiu.  Swantíon  v.  Su- 
bUtte.  123 

See  Peactice,  9,  10. 

CASES  OVERRÜLED,  EXPLAINED 
OR  CONFIRMED. 

Burgessv.  Clements,  (4  M.  4r  Selw.  306,) 
overruled.   McUeer  v.  Broum,  221 

Calye's  case,  (8  Rep.  164,)  commented  on. 
Mateer  v.  Brown^  id 

Dawson  v.  Chamney,  (5  Molph.  Sf  Eli.  N. 
R.  164,)  overruled.  Mateer  v.  Brown,  id 

Dunbar  v.  The  Alcalde,  &c.  of  San 
Francisco,  (atUe,  p.  355,)  affirmed.  Cor- 
reas V.  Tke  City  of  San  Francisco,  452 

Folsom  V.  Root,  {anle,p.  374,)  affirmed. 
McFadden  v.  Jones,  453 

Gonzales  v.  Huntley,  {ante,  p,  32,)  ap- 
proved.    Palmer  v.  Brotan,  42 

Giogan  V.  Ruckle,  (ante,p.  158,)  recon- 
gidered  and  affirmed.  Grogan  v.  Ruckle, 

193 

Grogan  v.  Ruckle,  (ante,  p.  193,)  af- 
firmed.   Mateer  v.  Browny  231 

Gunter  v.  Geary,  {ante,p.  462,)  affirmed. 
Pierce  v.  Mintum,  470 

Hoen  V.  Simraons,  (ante,  p.  119,)  af- 
firmed, Tohler  v.  Folsom,  207 

Loring  V.  Illsley,  (ante,p.  24,)  explained. 
BeU  V.  Vams,  134 


Macondray  v.  Simmons,  (ante,  p.  393,)  af- 
firmed. Stowdl  V.  Simmons,  452 

Mena  v.  Le  Roy,  (ante,  p.  216,)  affirmed. 
Panaud  v.  Jones,  488 

Merrifield  v.  Cooley,  (4  How.  Pr.  Rep. 
272,)  overruled.  Rowe  v.  Chandler,  167 

Pa}Tie  V.  The  Pacific  M.  S.  S.  Co.,  {ante, 
p.  33,)  approved.   Payne  v.  Jacobs,     39 

Reynolds  v.  West,  (ante,  p.  322.)  affirmed. 
Brown  v.  CConnor,  419 

Ringgold  V.  Haven,  {ante,  p.  108,)  af- 
firmed.   Dalrymple  v.  Hanson,        125 

Ringgold  V.  Haven,  (ante,  p.  108,)  af- 
firmed, Hart  V.  Spalding,  213 

Souter  V.  The  Sea  Witch,  (an/e,  p.  1 62,)  af- 
firmed. Ray  V.  TAí  fífnry  Harbeck,  451 

Souter  r.  The  Sea  Witch,  (an/p,  ;>.  162,) 
affirmed.    Tac^er  v.  Sacramento,    403 

Sunol  t>.   Hepbum,  {ante,  p.   254,)   ap- 
proved.  Broumy.  (yConnor,         419 

The  People  ex  reí.  Hughes  v.  Gillespie, 
{aníe,p.  342,)  confirmed.  The  People  v. 
King,  345 

The  People  ex  reí.  Mulfard  v.  Tumer, 
(ante,p.  143,)  approved.  White  v.  Light- 
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Warner  t>.  Hall,  (ante,  p.  90,)  approved. 
Warner  v.  KeUy,  91 

Woodvporth  ».  Fulton,  (ante,  p.  295,)  ap- 
proved.     Brownv^  O'Connor,         419 

Woodworth  r.  Fulton,  (ante,p.  295,)  ap- 
proved.  Reynolds  v.  fTw/,  322 


CERTIFÍCATE. 

It  seems,  that  the  certifícate  of  the  clerk 
of  the  district  court  could  nol  be  re- 
ceived  to  contradict  the  plain  import 
of  ihe  judgment.    BeU  v.  Davis,     134 

See  EXEMFLIFICATION  OF  JüDGMEMT. 

PossESSioN  op  Land,  4. 

P&ACTICB,  5. 

CERTIORARI. 
1.  The  legisiature  not  having  authorized 
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an  appeal  to  the  lupreme  oourt  from 
a  judgment  of  a  county  court,  thi8 
court  cannot  issue  a  writ  of  certwrari 
to  a  county  court  for  the  purpoee  of  re- 
viewing  a  judement  rendered  in  the 
latter  court.    Warner  v.  Hallj  90 

3.  In  tbis  case  the  same  doctrine  is  assert- 
ed  aa  in  the  ca^e  of  Warner  v.  Hull^ 
(ante^p.  90.)     Warner  v.  Keily^        91 

3.  Where  error  has  occurred  in  proceed- 
in<^,  eitber  civil  or  criminal,  which 
cannot  be  resiched  by  a  writ  of  error, 
the  writ  oíceríiorari  is  a  proper  remedy 
to  correct  such  error,  uniese  some  other 
statutory  remedy  has  been  given.  The 
PtopU  y.  Turner,  152 

4.  This  court  may  issue  a  writ  of  ceríio' 
rari  to  a  district  court  for  the  purpose 
of  reviewing  summary  proceedings,  in 
a  C48e  where  no  appeal  would  lie.     id 

5.  Where  an  order  was  made  by  the  dis- 
trict court  of  the  eighth  judicial  district, 
whereby  A.  was  ordered  to  be  impri- 
soned  forty-eigbt  hours,  and  ñned  $500, 
for  contempt  of  court,  without  setting 
forth  any  of  the  facts  whereon  the  or- 
der was  based  ;  held^  that  a  certiorari 
ahould  issue  to  remove  the  proceedings 
for  review  into  this  court ;  and  held^ 
further,  that  a  mandamut  was  not  a 
proper  remedy  in  such  a  case.  id 

Su  Contempt,  3. 

JU&ISDICTION,  11, 13,  14. 


CHANCERr. 

1.  Where  a  chancery  suit  is  heard  on  bilí 
and  answer,  all  the  aliegations  in  the 
answer,  whether  upon  knowledge  or 
upon  information  and  belief,  are  to  be 
taken  as  true.  If  the  complainant 
wiskes  to  dispute  any  of  the  aliega- 
tions in  the  answer,  he  must  file  a  re- 
plícation,  andthus  enable  thedefendant 
to  establish  them  by  proof  if  he  can. 
Von  Schmidt  v.  Huntington,  55 

2.  The  decisión  in  Von  Schmidt  v.  Hun- 
tington^ (ante.  p.  55.)  that  where  a  cause 
is  heard  on  bilí  and  answer  the  allega- 
liona  of  the  latter  are  to  be  taken  as 
true,  afiirmed.    Beit  v.  Davit,         134 

3.  Thus  where  a  bilí  was  filed  tosetaside 
and  vacate  a  judgment,  on  the  ground 
that  it  was  obtained  ihrough  fraud,  ve- 
nality,  and  corruption,  and  these  char- 


gea  were  all  sufficiently  denied  in  the 
answer,  and  the  cause  waa  heard  on  the 
pleadings ;  heid^  that  the  efiéct  of  the 
denial  in  the  answer  waa  the  same  as 
if  the  charges  in  the  bilí  had  been  dis- 
proved  by  testimony.  id 


CHANGE  OF  PLACE  OF  TRIAL 


See  Tenue. 


CHARGE  TO  JURY. 

See  iNSTRrcTioNs  to  Jub.y. 
New  Trial,  4, 
Verdict,  11,  14,  15. 


CHARTER-PARTY. 

1.  Where  it  appears  dtarlif  from  a  char- 
ter-party,  that  the  intention  of  theown- 
er  of  the  ship  and  the  charterer  is  that 
the  former  shall  ha  ve  no  lien  on  the 
freight,  but  shall  give  a  personal  credit 
to  the  charterer,  the  fonner  loses  hb 
right  of  lien  on  the  cargo,  and  can  look 
only  to  the  personal  responsibility  of 
the  charterer  for  the  payment  of  the 
hire  of  the  vessel.    Brown  v.  Hoteard^ 

423 

2.  Thus,  where  it  was  agreed  in  a  char- 
ter-party,  that  a  vessel  should  be  cbar- 
teied  for  ñlteen  months,  at  2000  dol- 
lars  per  month,  to  be  employed  in  ihe 
Pacific  trade,  and  that  the  payments  for 
the  hire  of  the  vessel  should  be  made 
semi-annually  in  the  city  of  New  York : 
Held<,  that  the  owner  of  the  Vessel  had 
lost  his  right  of  lien  on  the  cargo  for 
the  non-paymentof  the  sum  stipulated 
in  the  charter-party.  id 

3.  The  owner  of  a  ship,  chartered  by,  and 
in  the  ñame  of,  bis  agent,  may,although 
he  is  not  mentioned  in  the  charter- 
party,  be  shown,  by  extrínsicevidence, 
to  be  the  principal  in  the  contract,  and 
will  be  aliowed  to  avaíl  himself  of  its 
provisions.    Brookt  v.  Mintum^      481 

4.  In  the  absence  of  any  custom  to  tbc 
contrar^r,  Sundays  are  computed  in  the 
calculation  of  iay  doy»  at  the  port  of 
discharge ;  but  where  the  contract  spe- 
cifies  working  Iay  da^s^  Sundays  and  fa<v 
lidays  aieejccluded  m  the  computation. 

id 
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5.  It  teems,  that  where  a  chartered  vessel 
Í8  seized  and  detained  hj  a  revenue 
officer  of  the  United  States,  the  char- 
tcrer  cannot  be  made  liable  for  demur- 
rage  during  the  períod  of  such  deten- 
tion.  ^ 


CITIZENSHIP. 


See  LiCENSE,  3. 


CIVIL  LAW. 

See  Appendix,  p.  588. 
Mexicak  Law. 


CLAIM  OF  TITLE. 
See  PossESSioN  of  Land,  9, 10, 11. 

CLERK  OF  DISTRICT  COÜRT. 

See  Certifícate. 
,  Practicb,  5,  9, 10. 

Statement  of  Facts. 

CLIENT. 
See  Attorney,  2,  3. 

CO-DEFENDANTS. 

1.  Where  two  persons  are  sued  jointly 
upon  a  jomt  contract.  judginent  maj^  bie 
rendered  in  favor  oftne  plaintifiragauost 
one  of  the  defendants,  and  in  favor  of 
one  of  the  defendants  agamst  the 
plaintiff.  Thu8,  where  A.  sued  B.  and 
C,  as  partners,  and  the  misjoinder 
was  not  set  up  in  the  answer.  and  the 
plaintiff's  demand  was  provea  against 
B..  but  not  against  C,  and  verdict  and 
judement  were  given  in  favor  of  the 
plaintiíT  against  B.  and  in  favor  of  C. 
against  the  plaintiff;  on  appeal,  the 
iudgoaent  was  affirmed.  Rotee  v.  Chan- 
dler,  167 

2.  The  case  of  Merrifidd  v.  CooUy^  (4 
Bow.  Pr.  Rep.  S72,)  overruled.         id 

See  Landlorb  and  Teh aut,  1. 
MlSJOINBER,  1,  5,  6. 

VoL.  L  40 


COLLEGE. 

See  EfíDOWMENT  OF  COLLKOE.   » 


COLLISION. 

See  BoATs  and  Vessels,  3. 
Dauaoes,  9. 


COLOR  OF  TITLE. 

Sh  Alcalde,  3, 7. 

Possession  OF  Land,  5,  7,  9, 10. 
Prowissory  Notes. 
TiTLB,  2, 3, 7. 


COMMERCIAL  LAW. 

See  Bill  of  Lading. 
Charter-Party. 

COMMON  CaRRIES. 

Comsionrr. 
Contract  of  Salb. 

NONSUIT,  6. 

Sale. 


COMMISSIONER  OF  STREETS. 

See  Streets. 


COMMITMENT. 

If  an  order  of  commitment  be  sufiicient 
in  substance,  it  will  be  held  ^ood  on 
habeat  corpus^  although  it  contain  more 
than  is  necessary  to  be  stated  therein. 
The  unnecessary  matter  will  be  re- 
garded  as  surplusage.  The  PeopU  v. 
Smüh.  9 

See  Felont. 

Warrant  of  Arrbst. 


COMMITTING  MAGISTRATES. 

Sh  Court  of  First  Instancb. 
Felony. 
Jurisdiction,  2. 


COMMON  CARRIER. 

1.  A  common  carrier  is  not  liable  for  tbe 
loss  of  goods  entrusted  to  him  for  car- 
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riage  where  it  is  anderatood  tbat  he  is 
to  receive  no  compensation  for  the  car- 
ríage,  aiul  where  he  has  exercised  ordi- 
nary  diligence  ín  taking  care  of  them; 
in  such  case,  be  is  liable  only  as  a  bai- 
lee  without  hire.  Fay  v.  The  New 
iVorld,  348 

2.  A.,  a  merchant  of  Sacramento,  was  in 
the  habit  of  having  gold  dust  carried 
ffratuitously  on  the  steamer  New  World^ 
froDQ'that  place  to  San  Francisco,  the 
owners  of  the  steamer  ref using  to  car- 
ry  it  for  hire,  or  to  become  liable,  as 
common  carriers,  in  case  of  loss ;  Held, 
where  a  quantity  of  gold  dust,  belong- 
ing  to  the  plaintiffs,  was  stolen  from 
the  steamer,  without  any  negligence  on 
the  part  of  the  masterand  oíñcers,  tbat 
the  piaintifis  could  not  recover  its  va- 
lué, id 

3.  Whether  a  common  carrier  of  good* 
and  patsenger»  merely^  can  be  made  li- 
able in  an  action  for  refusíng  to  carry 
gold  dutt :    Query  ?  id 

See  Damaoes,  2  to  6. 

NONSUIT,   6. 


COMMON  LAW. 

See  Appendix,  p.  588. 
Gaming,  1,  2. 


COMPLAINT. 

1.  The  plaintiflTs  held  certain  securíty  on 
real  estáte  for  the  payment  of  an  in- 
debtedness  of  M.  to  them,  but  gave  up 
and  cancelled  such  securíty  u()on  B.  ex- 
ecuting  a  bond  in  their  favor,  the  con- 
dition  of  which  was  that  B.  snould  pay 
to  the  plaintiífs  such  amount,  not  ex- 
ceeding  $4000,  as  should  be  found  due 
tothem  from  M.  after  the  sale  of  cer- 
tain goods  and  the  wínding  up  of  the  ac- 
counis  of  M.  with  the  plainíiffs^  the  pay- 
ment ot  which  bond  was  guaranteed  by 
the  defendant  under  the  tarne  condüions 
expressed  therein;  Held^  in  an  action  on 
the  defendant's  guaranty,  Ihat  the  want 
of  an  averment  in  the  complaint  of  the 
winding  up  of  the  accounis  of  the  plain- 
tifft  with  M.,  or  any  averment  equiva- 
lent  thereto,  rendered  the  complaint 
Bubstantially  defec!ive,  and  judgment 
was  given  lor  the  defendant  on  demur- 
rer  to  the  complaint.  Mickle  v.  San- 
chez^  200 


2.  Where,  on  appeal,  the  complaint  is  so 
radical ly  defective  as  not  to  aathoiize 
the  judgment  of  the  court  below.  a  oew 
triaf  tnay  be  granted  with  leave  to  the 
plaintin  to  amend  his  complaint,  oo 
such  terms  as  the  court  below  may 
deem  just     Sterling  v.  Hantonj      478 

3.  A  plaintiflT  must  recover,  if  at  all,  se- 
conling  to  the  averments  in  his  com- 
plaint, and  a  court  is  not  warranted  in 
renderíng  a  judgment  in  favor  oí  the 
plaintifi*.  when  there  is  i^  averment  ín 
the  complaint  apon  which  the  jodg- 
ment  can  be  based.  id 

See  Administratoe. 
Demurrer,  2. 
Pleading,  1. 


COMPÜTATION  OF  TIME. 

See  AucTioN  and  Aüctioreee,  3. 
Charter-Party,  4. 

CoNSTRÜCTIOK  OP  StaTTTE,  4. 

Default,  5. 


CONCESSION  OF  LANDS. 
See  Alcalde,  3  to  15. 


CONCILIATION,  (Cokciliacios.) 

1.  Under  the  Mexican  law,  which  for- 
merly  prevailed  in  this  country,  the 
proceeding  of  condliadon  was  necessa- 
ry,  before  the  institution  of  a  suit  in 
one  of  the  ordinary  court s ;  and  it 
*f«m«,  tbat  it  was  the  proper  and  re- 
gular proceeding  to  te  taken.  even 
since  the  acquisition  of  the  country  by 
the  Americana.  The  want  of  it,  how- 
ever,  is  to  be  regarded  but  as  a  formal 
and  technical  defect,  which  this  court, 
on  appeal,  is  authorized  to  disregard  by 
the  btalute  of  February  SMh,  1850, 
and  the  court  will  not  reverse  a  judg- 
ment merely  because  the  formahty  of 
conciliación  has  not  been  gone  through 
with  before  the  commencement  of  the 
suit.     Von  Schmidt  v.  Huníington,  55 

2.  l(  conciliación,  however,  had  been  ne- 
cessary  to  confer  jurisdiction  upon  the 
ordinary  judge,  it  would  have  been  a 
fatal  deléct,  which  could  not  be  over- 
looked,  or  disregarded  even  on  appeal. 

id 
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3.'  In  what  cases  conciliaeion  was  neces- 
sary  under  the  Mexican  law,  and  in 
what  cases  unnecessary,  considered. 
Per  Bennktt,  J.  id 

4.  Since  the  occupation  of  California  by 
the  Ameñcans,  the  proceedins  of  con- 
ciliaeion has  been  deetned  a  useless  for- 
mality  by  the  greaíer  portion  of  the 
members  of  the  bar,  by  the  courts,  and 
by  the  people.    Per  Beknett,  J.       id 


CONDITIONS  IN  GRANTS. 
See  TiTLE,  6. 


CONDITION  PRECEDENT. 

See  CoNTfLACT  oF  Sale. 


CONFISCATION. 
See  MissioN  Dolores. 


CONFLAGRATION. 

See  Corporation. 


CONFLICT  OF  LAWS. 
See  Partnership. 


CONFLICTING  EVIDENCE. 

See  NoNsüiT,  10. 

Verdict,  4,  7, 13,  14. 


CONSIDERATION. 

See  Promissory  Notes. 


CONSIGNEE. 

1.  The  consignee  named  in  a  bilí  of  lading 
is  to  bedeemed,  prima  facie^  the  owner 
of  the  goods  mentioned  therein,  and 
upon  payment  of  freight,  may  main- 
tain  an  action  agairist  any  person  who 
assumes  a  control  over  them  in  viola- 


tion  of  his  ríght  of  property.     Webb 
V.  Winter,  417 

2.  A  merchant  of  Baltimore  shipped  to 
the  plaintifis  at  San  Francisco  certain 
goods  by  a  bilí  of  lading,  in  which 
they  were  named  as  the  consignees, 
and  which  required  the  delivery  of 
the  goods  to  them,  on  their  paying 
freight.  On  the  arrival  of  the  ship 
at  San  Francisco,  the  defendants,  who 
were  the  general  consignees  of  the 
vessel,  indorsed  on  the  bilí  of  lading 
an  order  to  the  master  to  deliver  the 
^oods  to  the  plaintifTs,  and  afterwards 
indorsed  on  a  duplicate  bilí  of  lading 
an  order  to  the  master  to  deliver  the 
same  goods  to  D.  &  H.  The  latter  bilí 
of  lading  being  ñrst  presented,  the 
goods  were  delivered  to  D.  &  H.  Held, 
in  an  action  brought  to  recover  the 
valué  of  the  goods,  it  appearing  the 
plaintiffs  had  paid  the  freight,  or  ten- 
dered  payment  of  it,  that  the  property 
in  the  goods  was  vested  in  them,  and 
that  the  defendants  were  liable  fora 
conversión.  id 

See  Bill  of  Ladino. 


CONSTITÜTIONAL  LAW. 

See  Appoixtment  to  Office. 
Arrest,  4. 
Corporation,  2. 

JUDGE  OP  DiSTRICT  CoURT. 
JURISDICTION,  2. 

Líe  EN  se,  1,  2,4. 
Quo  Warramto,  2,  3. 


CONSTRÜCTION  OF  CONTRACT. 

1.  Contracts,  like  statutes,  under  which  a 
forfeiture  is  claimed  to  have  accrued, 
shouid  be  construed  strictly,  and  the 
facts  urged  in  support  of  the  forfeiture 
ought  to  be  clear  and  explicit,  and  not 
be  lefL  to  inference  and  argument.  Von 
SchmidC  v.  Huntington,  55 

2.  A  written  contract  must  be  construed 
so  as  to  give  efiect,  if  possible,  to  all 
parts  of  it  Per  Bennett,  J.  Mickle 
V.  Sánchez,  200 

See  Charter-Party,  1,  2,  4. 
Contract  of  Sale. 
Partnership. 
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CONSTRUCTION  OF  PLEADINGS. 
8ee  pLEADiifos,  1. 


CONSTRUCTION  OF  STATUTE. 

1.  A  statute  should  be  eonstrued  so  as  to 
take  effect  upon  future,  and  not  upon 
past  transactioDS ;  but  with  tbe  ez- 
ceptioo  of  cases  within  probibitory 
dausea,  in  state  constitutions  or  in  tbe 
constitution  of  tbe  United  States,  it  is 
eompetent  for  a  state  legislature  to  give 
to  a  statute  a  retro«active  effect.  Von 
Schmidt  V.  Huntingtan^  55 

3.  Wbere  a  statute  provides  a  remedy 
Dot  known  to  tbe  common  law,  and  by 
wbicb  no  personal  notice  to  tbe  person 
proceeded  a^ainst  is  required,  tbe  statute 
abould  receive  a  strict  construction  and 
not  be  extended  to  cases  wbicb  do  not 
clearly  fall  witbin  its  language.  Per 
Bbii MBTT,  J.    Sotuer  v.  The  Sea  Wüch, 

162 

3.  A  statute  sbould  be  eonstrued  so  as  to 
give  effect  and  meaning,  if  possible,  to 
every  clause  and  word  contained  in  it. 
Per  Bennbtt,  J.  id 

4.  Wbere  a  statute  is  declared  to  take 
effect  from  ani  after  ü$  paetage,  it 
takes  effect  at  tbe  very  monnent  oí  its 
approval  by  tbe  govemor ;  and  for  tbe 
purpose  of  determining  tbe  rígbt  to  an 
office,  it  is  eompetent  to  inquire  at 
wbat  particular  point  of  time  in  tbe 
day  an  act  was  approved  by  tbe  gov- 
emor. Benmett,  J.  dissenting.  7%€ 
P«píev.  Clark,  406 

See  Defaflt,  4. 
Gamino,  3. 
Pbacticb,  4. 
Penalty. 


CONTEMPT. 

1.  Every  court  bas,  wbile  engaged  in  tbe 
performance  of  its  lawful  functions,  as 
an  incident  to  its  judicial  cbaracter,  tbe 
authority  to  preserve  order,  decency 
and  silence  in  its  presence ;  and  in  such 
case,  roay  apprenend  and  pnnisb  an 
offender  witbout  further  examination 
orproof;  but  wbere  tbe  offense  is  com- 
mitted  out  of  court,  tbe  party  is  entitled 
to  notice  and  to  a  bearing  in  bis  de- 
fense.     TTie  PeapU  v.  Tumer,         152 


2.  An  onler  of  coait  adjndging  a  puty 
guilty  of  contempt,  should  alwayí 
show  upon  its  face,  tbe  íacts  Bpoa 
wbicb  tbe  exercise  of  tbe  power  ii 
based,  and  the  adjudicatioo  ismade.  id 

3.  Wbere  an  order  of  tbe  distríct  ooot, 
fining  and  impriaoning  for  eootemnt, 
does  not  specif^  on  its  face  wberein  tM 
contempt  consisted,  it  will  be  reveised 
on  cerlúnrari,     £x  parte  Fiad,       167 

See  Attachment. 
Crrtiorari,  5. 
Mandamos,  3. 

PROCRSS. 

SxElKINa  PBOVTHE  RoLLS. 


CONTINÜANCE  OF  CAUSE. 


See  PoSTpoiTEMENT  ov  Teial. 

CONTRACT. 

See  AucTioN  and  Auctiojieee,  1, 2. 
Bill  of  Ladino,  2. 
Charter- Party. 
Construction  of  Coktraot. 

CoNTRACT  OF  SaLS. 

Dahaqes,  1,  4,  6. 
Delivery  and  Paymekt. 

EviDBNCK,  1. 
GOLD  DuST. 

Marriaoe. 
Partnership. 
PossxsaiON  OF  Land,  3, 4. 
FuBuc  Adhinistratoe. 
Special  Contract. 
Verbal  Contract. 


CONTRACT  OF  SALE. 

1.  Wbere  tbe  defendants  stipolsted  to 
sell  to  tbe  plaíntiÜ^  certaic  merchan- 
dise  "sbipped"  from  Batavia,  in  the 
island  of  Java,  for  the  port  of  San  Fiw- 
cisco,  and  the  parties  agieed  thst  tte 
contract  sbonld  be  considerad  as  binfr 
ing  until  tbe  arrival  of  the  ship;  Hm, 
that  tbe  fulfilment  of  it  on  either  ode 
depended  on  the  contingency  of  ti^ 
ship*s  arrival,  and  that  an  actioncouW 
not  be  maintained  by  tbe  vendee  of  the 
goods,  it  appearing  that  the  ship  o» 
never  arrived  at  faer  port  of  dcsaiia- 
tion.    Middietony.  BaUingaü,       W 

2.  The  fair  construction  of  such  a  contiact 
is  that,  on  the  arrival  of  the  ddp  «»" 
taining  the  goods,  the  defendants  shom 


5 
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deliver  them,  and  the  plaintiíTs  should 
pay  the  contract  príce ;  and  the  arrival 
of  the  goods  ín  such  case,  is  a  condition 
precedent,  'which  must  be  shown  to 
nave  taken  place  before  either  party 
can  bring  suit.  ii 

See  Verbal  Contract. 
Vkrdict,  6. 


CONVEYANCE. 

See  Alcalde,  3,  8,  9, 11  to  14. 
TiTLE,  2,  3,  9. 


CO-PLAINTIFF. 

See  NoN-joiNDER. 


CORPORATION. 

1.  A  municipal  corporation  is  not  liable 
forthe  destruction  of  a  building,  in  pur- 
suance  of  the  directions  of  its  oíficers, 
where  no  statute  exista  creating  such 
liability.  So  heldy  in  a  case  where  the 
building  of  the  plaintiff  was  blown  up 
by  the  dírection  of  the  Alcalde  and 
severa!  members  of  the  Ayuntamiento 
of  San  Francisco,  during  a  conflagra- 
ron, for  the  purpose  of  staying  its 
progress.  and  where  it  appeared  that 
the  destruction  of  the  building  by  ñre 
was  not  inevitable.  Dunbar  v.  The 
Jülcalde^  4rc.,  €f  San  Francitco,        355 

2.  The  destruction  of  a  building,  to  stop 
the  spread  of  a  conflagration,  cannot, 
it  ieems,  be  deemed  a  taking  of  private 
property  for  public  use,  withm  the 
meanine  of  that  clause  in  the  constitu- 
tion  which  prohibits  such  taking  with- 
out  jost  compensation.  id 

3.  Corporations,  or  quati  corporations, 
possess  only  such  corporate  powere  as 
are  expressly  given  by  statute  or  by 
tbeir  charter,  and  such  as  are  necessary 
to  the  exercise  of  the  powers  enume- 
rated.  vi 

4.  No  oidinance  of  an  Ayuntamiento, 
which  transcended  the  powers  con- 
ferred  by  the  decree  of  March  20,  1837, 
was  of  validity.  until  it  had  been  sub- 
mitted  to.  and  approved  by  the  «ov- 
emor  of  the  department,  and  an  ordi- 
nance  of  an  Ayuntamiento,  authorizing 
the  blowing  up  of  buildtngs  in  case  of 
a  fiíe,  would  transcend  the  powen  con- 


ferred  by  that  decree,  and  would  be 
invalid  unless  approved  by  the  govemor 
of  the  department.  id 

5.  The  case  of  Dunbar  v.  Tke  jíywUO' 
miento  of  San  Francitco,  {ante^  p.  355,) 
affirmed.  Correcu  v.  Tke  City  of  San 
FrancitcOy  453 

See  MissiON  Dolores,  2. 


C08TS. 

Where  a  judgment  was  affirmed  in  part, 
and  reversed  in  part,  the  respondent 
was  allowed  his  costs  in  the  court  be- 
low,  but  was  required  to  pay  the  costs 
of  the  appeal.     Colé  v.  Swantton^      51 

See  Attachment  Bond,  1. 
Attorney,  3. 

COUNSEL   FeES. 

JoiNT  Stock  Association,  6. 


COUNSEL  FEES. 

A  distríct  court  has  no  authorit^  to  allow 
counsel  fees  in  a  cause  transierred  from 
the  court  of  First  Instance  into  that 
court  by  the  statute  of  February  28th, 
1850.  Thus  in  such  a  case,  where 
counsel  fees  were  allowed  to  the  de- 
fendant  to  the  amount  of  $600,  the 
judgment  was  revened.  Selby  v.  The 
Mice  TarUon^  103 

See  Attachment  Bond,  1. 

JoiNT  Stock  Association,  (S. 


COÜNTY  COÜRTS. 
See  Cebtiobari,  1,  2. 

JuaiSDlCTION,  18. 


COURT. 

See  AssEssMENT,  1. 
Contempt,  1. 
Court  of  First  Instance. 
jurisdiction. 
Process. 
Striking  from  the  Rolls. 


COURT  AS  JURY. 
See  Yeroict,  2,  6|  *¡,  18. 
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COURT  OF  FIRST  INSTANCE. 

1.  Judges  of  Firet  Initance  have  jiirísdic- 
tion  to  act  as  elamining  and  commit- 
ting  magistrates.  Tke  People  v.  Smüh 
€tal.j  9 

3.  Whether  courts  of  First  Instance  have 
admiralty  jurísdíction  in  proceedings 
MI  rem :  Query  ?  Lormg  v.  lUiley^    24 

3.  Whether  a  court  of  First  Instance  has 
power  to  set  aside,  vacate,  or  roodífy 
its  own  judgment,  when  once  final  1 7 
entered:  Query?  Paynev.ThePacijíe 
Maü  S.  8,  Co.,  33 

8ee  Alcalde,  2, 17. 

Arbitrator  and  Arbitration,  4. 
Criminal  Law. 


COÜRT  OF  SECOND  INSTANCE. 
See  Criminal  Law. 


CRIMINAL  LAW. 

1.  A  conrt  of  First  Instance  had  no  au- 
thority  under  Mexican  law  to  pro- 
nounce    sentence    of    death    upon    a 

frisoner  convicted  of  a  capital  oSense. 
n  such  case,  the  proceedings  were  to 
be  sent  up  to  the  court  of  ^cond  In- 
stance, in  which  court  alone  could  final 
Í'udgment  be  rendered.  Per  Bknnett, 
r.     The  People  v.  Daniels,  106 

2.  Where  judgment  of  death  had  been 
rendered  against  a  prisoner  by  the 
court  of  First  Instance,  it  was  reversed 
in  this  court,  as  well  on  the  gronnd 
above  stated,  as  also  that  numerous 
errors  and  irregularities  appeared  to 
have  occurred  in  the  progresa  of  the 
proceedings,  which  resulted  in  the 
conviction  of  the  prisoner.  id 

See  Arrest. 
commitment. 
Fklony. 
Gaming,  3. 
Babeas  Corpus. 

JUROR. 

P0STP0NEMENT  op  Trial. 

Venue. 

Warrant  op  Arrest. 


CÜSTOM. 
1.  Under  the  Mexican  law,  cnstom  is 


sometimes  allowed  not  only  to  con- 
trol, limit,  modify  and  interpret  the 
general  rules  of  the  system,  but  even 
to  establish  a  rule  in  clirect  contraven- 
tion  of  the  positive  written  law.  Thns^ 
cusfom  may  attain  the  forcé  of  law,  not 
only  when  there  is  no  law  to  the  1:011- 
trary,  but  when  the  efiect  of  it  is  to 
overtum  the  previous  law  which 
stands  in  opposition  to  it.  Per  Bev- 
MBTT,  J.  Fon  Sduttidí  v.  Hunting- 
ton,  55 

2.  Where  authoríties  differ,  the  conrt 
ought  to  adopt  ibat  opinión  which  is 
most  in  unisón  with  the  forroer  oon- 
dition  of  things  in  California^  and  which 
will  best  conduce  to  uphold  and  cany 
into  execotion  the  intention  of  the  pax- 
ties.  Per  Reknktt,  J.  Pammd  t. 
/on«f,  488 

See  Arbitrator  ano  Arbitration,  4. 

CoNCILÍATfON,    4. 

Damagrs,  9. 

Reperence  and  Referees,  1. 

WiLL,2. 


D 


DAMAGES. 

■ 

1.  Damages  which  do  not  legally  resalt 
from  the  breach  of  the  contract,  caa- 
not  be  recovered,  unless  they  are  spc- 
cially  claimed  and  set  forth  in  the 
pleading ;  thus.  dannages  sustained  by  a 
vendee  of  goods  by  reason  of  his  ina- 
bility  to  comply  with  a  contract  made 
by  him  with  a  third  person,  do  not 
legally  resuh  from  a  breach  of  the  con- 
tract of  his  vendor  to  deliver  the  goods 
tohim,  and,  in  an  action  by  his  vendor 
against  him,  cannot  be  recouped  from 
the  plaintiff^s  claim,  unless  such  dam- 
ages  are  speciaily  alleged  and  set  forth 
in  the  answer.     Colé  v.  Sttansion^   51 

2.  In  an  action  against  a  common  carrier, 
the  rule  of  damages  is  the  valué  of 
the  goods  at  the  port  of  delivery,  and 
not  the  invoice  price  or  the  vaJue  at 
the  port  of  shipment  Ringgold  v. 
Haven,  108 

3.  In  an  action  against  a  coromon  car- 
rier for  the  non-delivery  of  goods, 
the  valué  thereof  at  the  port  of  dís- 
charge  is  the  proper  measure  of  dam- 
ages. The  rule  asserted  in  Ringgold 
v.  Livingston  et  al,,  (anie,  p.  108,) 
affirmed.    Hart  v.  Spaíding^  213 
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4.  In  an  action  against  a  common  carrier 
fot  non-períbrmance  of  his  contract  to 
carry  a  passenger,  remóte  and  oontin- 
gent  damages  cannot  be  recovered :  so 
held^  in  a  case  where  the  plaintiJOT, 
through  the  violation  of  the  a^reement 
of  the  defendants.  wasdetained  at  New 
Orleans  and  at  Panamá,  on  his  way  to 
California,  an  unreasonable  length  of 
time,  and  the  court  charged  the  jury 
that  the  measure  of  damages  would  be 
the  wages  at  the  then  rates  in  San 
Francisco  during  the  perio<]  of  such  de- 
tention.  Yonge  v.  The  Pacific  M.  S. 
S.  Co.,  353 

5.  It  seems^  that  evidence,  showing  that 
the  plaintiff  was  a  good  bookkeeper, 
was  proper  to  be  submitted  to  the  jury, 
to  enable  them  to  form  an  estímate  of 
the  damages  which  the  plaintiff  had 
probably  sustained.  id 

6.  This  court  will  not  interfere  "with  the 
verdict  of  a  jury,  where  the  question 
upon  which  they  have  passed  is  one 
solely  of  unliquidated  damages,  unless 
beyond  doubt  the  verdict  be  unjuet  and 
oppressive;  so  held,  in  an  action 
brought  by  a  passenger  against  the 
ownere  of  a  steamer  for  not  fiirnisbing 
him  with  the  conveniences  during  the 
voyage,  which  the  contract  of  convey- 
ance  required.     George  v.  Xaw,       363 

7.  The  case  of  Payne  v.  TTie  Pacific  M, 
8.  8.  Co.  (atUe^  p.  33,)  approved.       id 

8.  It  seems  that  where  a  jury  has  passed 
upon  a  question  of  unliquidated  dam- 
ages, the  court  below  has  no  right  to 
direct  the  plaintiff  to  remit  a  part  of 
the  verdict  In  case,  however,  the 
plaintiff  does  enter  into  a  ^stipulation 
to  remit  part  of  the  damages  found 
by  the  jury,  he  will  be  held  to  his 
stipulation.  id 

9.  An  action  to  recover  damages  for  col- 
lision  cannot  be  sustained  where  the 
injury  of  which  the  plaintiff  complains 
has  resulted  from  the  negligence  of 
both  parties:  so  held,  where  a  brig 
lying  in  the  harbor  of  San  Francisco  in 
the  usual  track  of  hay  and  river  steam- 
ers,  without  having  any  light  hung 
out^  was  run  into  and  damaged  by  a 
river  steamer  when  entering  the  har- 
bor on  her  usual  course  and  with 
diminished  speed,  it  appearing  that 
there  was  no  intentional  wrong  on  the 
part  of  the  defendants  :  and  held  fur- 
ther,  that  if  ordinary  pruden ce  required 
the  brig  to  show  a  light,  the  fact  that 


it  was  a  common  praciice  in  the  harbor 
to  neglect  to  do  so,  was  no  excuse ;  it 
appearing  that  the  brig  lay  in  a  more 
dangerous  situation  than  most  of  the 
shipping  in  the  harbor.  Kelly  v.  Cun^ 
ningham,  ^65 

See  Attachmknt  Bond. 
Corporation,  1,2,  6. 

BOATS  AND  VeSSELS,  1. 

Charter-Partv,  6. 
Delivrry  and  Payment,  2. 
gold  dust,  2. 
Interest. 

JüRISDICTION,  6. 

Master  and  Servant,  2. 

Penalty,  3. 

Sale. 

Special  Contract,  2. 

Trespass. 

Verbal  Contract,  2. 


DECLARATIONS. 
See  Principal  and  Agbnt,  1,  4. 


DEEDS. 

See  PossEssioN  op  Land,  9,  10. 
Principal  and  Agent,  2. 
TiTLE,  2,  3,  7,  8. 


DEEDS,  RECORDING  OF. 
See  Mortgaoe,  1  to  8. 

DEFAÜLT. 

1.  Under  the  practice  act  of  1850,  the  de- 
fendant  may  fíle  his  answer  at  any 
time  before  ñnal  judgment,  notwith- 
standing  his  default  for  not  answeríng 
may  have  been  entered,  with  the  same 
forcé  and  effect  as  if  the  answer  had 
been  put  in  before  judgment  by  default 
against  him.     Stevens  v.  Rosa,  94 

2.  It  is  irregular  to  entertain  an  ex  parte 
motion  to  take  the  defendant's  answer 
off  the  ñles,  without  proof  that  a  copy 
of  the  añidavit  on  which  the  motion 
is  founded,  together  with  notice  of  the 
motion,  has  been  servedon  the  defend- 
ant's  attomey  a  reasonable  time  before 
making  the  motion.  id 


624 


INDEX. 


3.  There  voy  be  error  in  a  jadgment  by 
default  as  well  as  in  a  judgment  render- 
ed  upon  issue  joioed  m  toe  pleadings, 
and  tried  by  a  jury ;  and  in  tne  fonner 
a»  well  as  tbe  latter  case,  tbe  eiror  may 
be  corrected  on  appeal.  id 

4.  Tbe  statute  baving  declared  that  tbe 
defendant  ^  mav  file  bis  answer  at  any 
time  before  toe  judgment  is  made 
final,"  Held,  that  it  was  not  a  matter 
restiog  io  tbe  discretion  oí  tbe  district 
court  wbether  be  should  be  permitted 
to  file  an  answer  after  deíault  but  be- 
fore final  judgment.  id 

5.  Wbere  suit  is  brought  against  a  person 
in  a  county  otber  than  tbat  in  wbich 
he  resides,  be  has  ihirty  days  within 
wbich  to  answer,  exclusive  of  tbe  day 
on  wbicb  tbe  summons  is  served,  and 
a  judgment  by  default  before  the  ex- 
piration  of  the  full  time,  will  be  re- 
veised  on  appeal.    Burl  v.  ScratUom, 

416 

8ee  Summons. 


DEFENSE. 
See  Pleadings,  2,  8. 


DELIVERY  OF  CONTRACT. 

See  Verbal  Contract,  4. 


DELIVERY  OF  GOODS. 

1.  It  is  no  answer  to  tbe  action  for  non- 
delivery  of  the  lumber,  that  the  plain- 
tiff  re-sold  it  soon  after  the  purchase  • 
it  appearing  that  the  purchaser  from' 
the  plaintiff  had  a  claim  against  bim 
for  non  delivery.     GurUer  v.  Sánchez, 

45 

2.  A  delivery  of  goods,  in  order  to  lake  a 
case  out  of  the  statute  of  frauda,  must 
be  of  such  a  nature,  that  the  properly 
is  placed  under  tbe  control  and  power 
of  the  vendee  ;  and  the  acts  to  cbange 
tbe  ix>sse8sion  of  the  property  from  the 
vendor  to  the  vendee,  must  be  such  as 
to  deprive  the  vendor  of  bis  right  of 
lien  as  security  for  payment  of  the  pur- 
chase money.     Gardet  v.  BdknAp^    399 

3.  Words  alone  unaccompanied  by  acts 
cannot  make  out  a  delivery.  id 


See  Bill  of  Ladino,  1  to  5. 
Delivery  and  Payment. 
Non-del:ve»t. 
Vkrdict,  6. 


DELIVERY  AND  PAYMENT. 

1.  On  a  sale  of  chattels,  wbere  no  tímeof 
payment  and  no  time  for  delivery  are 
agreed  upon,  delivery  and  paymeotue 
concurrent  acts ;  ancí  neither  party  on 
mainlain  an  action  for  non-perfonn- 
anee,  witbout  sbowing  a  readiness  and 
willingness  to  perfonn  on  bis  psrt 
Cde  V.  Stcanston,  ¿1 

2.  Upon  part  delivery  of  goods,  and  an 
inability  on  tbe  partof  tbe  vender  to 
deliver  tbe  whole  quantity  sold,  be  ii, 
nevertheless^  entitled  to  recover  the 
stipulated  pnce  of  tbe  quantity  actoally 
delivered,  deducting  therefrom  tlú 
damages  suataioed  by  tbe  purchaser  qb 
accouiit  of  the  non-deliveiy  of  Úe 
whole.  a 

See  Bill  op  Ladino,  1  to  4. 
Consignes. 
Contract  of  Sale,  2. 


DELIVERY  OF  POSSESSION. 
See  Verbal  Contract,  1, 8. 


DELIVERY  OF  TITLE  DEED& 

See  Verbal  Contract,  1,  2, 8, 10. 

DEMAND. 

In  an  action  by  A.  against  a  sberíí^  for 
seizing  the  property  of  A.  on  an  execo- 
tion  against  B.  /fórf,  that  no  dcmand 
was  necessary  befóte  bringing  "¿^ 
Ledley  y.  Hoye,  160 

5ee  Arrkst,  4. 


DEMURRAGE. 

See  Charter- Party,  5. 

DEMÜRRER. 

1.  Where  a  demurrer  to  tbe  complsint  is 
put  in,  aod  overruled,  and  the  deieod- 
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aot  then  anaweis,  the   answer  is  a' 
waiver  of  the  demunrer.     De  Boom  v. 
Prüttly^  206 

2.  Where  a  complaint  filed  to  compel  a 
partnership  account,  contained  suffi- 
cient  to  cali  upon  the  defendants  for 
an  account  as  to  a  particular  branch  of 
theii  business,  but  was,  in  other  re- 
specta, inartificially  drawn  and  insuíü- 
cient,  and  a  demarrer  was  put  in  to 
the  whole  comnlaint ;  Hdd^  that  the 
demurrer  níiust  be  overruled.  Young 
V.  Pearton,  448 

3.  An  answer  is  a  waiver  of  a  detnnrrer 
previously  interposed.  Pierct  v.  Jtftn- 
turtiy  470 

4.  An  answer  to  a  complaint  after  de- 
murrer overniles  the  demurrer.  Brooks 
V.  Mintum^  481 

See  MisjoiNDERi  2,  3. 


DEMURRER  TO  EVIDENCE. 
See  NoNsuiT,  3. 


DEPOSITIONS. 
See  Habeas  Coepus,  2. 


DESCRIPTION  OF  PREMISES. 

See  Landlord  and  Teñan t,  3. 
MoaxGAGE,  4,  5. 


DISCONTINUANCE. 

See    Arbitrator    and    Arbitration, 
1,  2,  4. 

MlSJOINDBR,  1. 


DISMISSAL  OF  APPEAL. 
See  Appeal,  2. 

JURISDICTION,  3. 


DISPOSSESSION. 

See  Alcalde,  6. 
Ejectment. 

POSSRSSION  OF  LaND. 
POSSESSORY  ACTION. 


DISSOLUTION. 
See  JoiNT  Stock  Association,  1  to  3,  6. 


DISTRIBÜTION. 
See  JoiNT  Stock  Association,  1,  3,  4. 


DISTRICT  COURT. 

See  Attachment. 
Certiorari,  4. 

CoUNSRL  FeES. 

JUDGE  OP   DlSTRICT  CoURT. 

JuRISDICTION,  2,  10. 

Mandamus. 


E 

EJECTMENT. 

1.  In  ejectment,  the  plaintiflT  must  re- 
cover  on  the  strength  of  his  own  title, 
and  cannot,  in  general,  found  his  claim 
upon  the  insufficiency  of  the  defend- 
amos.    Woodworth  v.  Fulton^         295 

2.  Wiiether  an  action  of  ejectment  can 
be  sustained  on  the  solé  ground  of 
prior  possession,  when  it  is  shown 
that  the  plaintiff  has  no  title ;  Query  ? 
If  it  may,  the  acts  to  make  out  the  pos- 
session must  be  defmite,  positive  and 
notorious.  id 

See  Alcalde,  6. 


EMINENT  DOMAIN. 

See  Corporation,  2. 

Possession  of  Land,  11. 


ENCROACHMENT. 

What  is  termed  the  ^'  swinging  of  lots," 
a  measure  adopted  in  pursuance  of  a 
resolution  of  a  public  meeting  in  San 
Francisco,  cannot  change  the  location  of 
premises  actually  granted,  or  impair 
the  right  of  the  grantee  tberein.  The 
taking  of  a  part  of  a  lot  /rom  an  indi- 
vidual for  the  purposes  of  a  public  street, 
though  it  may,  perhaps,  give  him  a 
claim  on  the  public  for  compensation, 
does  not  confer  upon  him  the  right  to 
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encroach  to  the  same  extent  on  the  land 
of  bis  neighbor.     Reynoldt  v.    West^ 

322 


ENDORSEMENT. 

1.  In  an  action  on  a  promissory  note  by 
a  specíal  endorsee  against  the  maker, 
Ibe  plaintiff  must  prove  at  the  trial  the 
genuineness  of  the  endorsements,  al- 
though  the  defendant  has  not  denied 
their  genuineness  under  oath.  Grogan 
V.  Ruckle^  158 

2.  The  doctrine  of  Grogan  ^  Lent  v. 
Rucklc,  (an/í,  ».  158.)  that  where  an 
action  is  brougnt  by  an  indorsee  against 
the  maker  of  a  promissory  note,  it  is 
not  necessarv  that  the  lalter  ehould 
deny  the  indorsement  under  oath,  re- 
considered  and  aífirmed.  Grogan  v. 
Jtuckle,  193 

See  Bill  of  Ladino,  5,  6,  9. 


ENDORSER  AND  ENDORSEE. 

See  Bill  of  Ladino,  5,  6,  9. 
Endorsemünt. 


ENDOWMENT  OF  COLLEGE. 

1.  In  an  application  for  an  order  to  incor- 
pórate a  coUege  under  the  act  of  1850, 
it  is  necessarv  that  subscriptions  of  real 
estáte  should  define  the  boundaríes  or 
situation  of  the  lands  proposed  to  be 
giren;  and  where  an  endowment  of 
a  proposed  college  consisted  of  real  es- 
táte, and  the  situation  of  the  lands  pro- 
posed to  be  donated,  could  not  be  ascer- 
tained  and  determined  from  the  sub- 
scription  papers,  the  application  was 
denied.    Matter  of  California  College^ 

3á9 

2.  Qucry?  Whether  the  subscription 
under  the  act  must  not  be  a  cash  sub- 
scription. id 

3.  On  an  application  for  the  incorporation 
of  a  College,  a  cash  subscription  of 
$27,500,  with  the  subscription  list  an- 
nexed  to  the  petition,  and  accompanied 
by  affidavits,  sbowing  that  the  sub- 
scribers  are  severally  worth  the  re- 
spective sums  seiopposite  their  ñames, 
isa  sufficient  compliance  with  the  Act 
of  April  20tb,  1850,  to  authorize  this 


court  to  g;rant  a  charterof  incorporatioo. 
Maíter  Sf  the  IVesU^n  College^     447 


ENLARGEMENT  OF  TIJÍE. 

Set  Injiinction,  3. 
New  Trial,  14- 
Practick,  6. 


EQÜITY. 

This  court  is  authorised  by  statote  to 
render  such  jud^ment  as  suhsfantial 
justice  shall  reqiiire ;  but  by  this  is  íd- 
tended  substantial  legal  justice,  ascer- 
tained  and  determined  by  ñxeá  rules 
and  positive  statutes,  and  not  the  ab- 
stract  and  varying  notions  of  equity 
entertained  by  each  individual.  Sit- 
vent  V.  Roi$,  W 

See  AssEssMENT,  3. 
Chanceby. 


ESCRIBANO. 
See  WiLt,  3  to  5,  9. 


ESTOPPEL. 

See  Landlord  and  Tenant,  4. 
PossESsioN  op  Land,  2. 


EVICTION  BY  FORCÉ. 
See  PossEssoRY  Action. 


EVIDENCE. 

1.  Where  there  was  a  speríal  co^*™j! 
to  build  a  corral^  and  it  was  proposed 
by  the  defendant  at  the  trial  to  pn)J« 
that  the  corrnl  vsmld  not  tfiwtcer  «J 
purpose  for  which  it  was  intentltd^  ana 
the  district  judge  excluded  fbe  ca- 
denee; í/c/í/,  that  his  rulingwas  cor- 
rect,  as  the  quesiion  between  the  par- 
ties  was  not  whether  the  corral  umud 
answer  the  purpose  for  xchich  it  «?<**  *f 
tended^  but  whether  it  was  builtortorrf- 

ing  to  the  terms  ofthe  contrad.  ^^^ 
V.  Vallejoj 
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2.  A  card  published  in  a  newspapcí"  hy» 
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witness,  without  the  knowle^^e  of 
either  of  the  parties  to  the  suit,  is  ad- 
missible  in  evidence  for  no  pur})06e, 
iinless  it  be  to  impeach  the  credibility 
of  the  witness.  Per  Bennrtt,  J. 
DwinelU  v.  Henriquez,  387 

3.  The  register  of  a  ship  is  admissible  in 
evidence  in  favor  of  the  person  claim- 
in^  to  be  the  owner,  in  connection  with 
other  evidence  tending  to  establish  the 
ownership.     Brooka  v.  Mintum,     481 

8ee  ÁDMI711STRATO&. 

Alcalde,  11. 
Attachmknt  Bond,  1,  2. 
Charter-Party,  3. 
Damages,  5. 

ExEMPLIFICATION  OF  JVDGHENT. 

Idkntity  of  Person. 
jurisdiction,  1. 

MlSJOlNDER,  1. 

Newly  Discoverrd  Evidencs. 
New  Trial,  1  to  3,  15. 

No?IJOINDER. 
NoNSUIT. 

Party  as  Witness. 
Pleadinos,  2,  3. 
Principal  and  Agent,  1,  4. 
Record,  1,  3  to  5,  7. 
Set-off. 

Special  Contract,  1. 
Statement  op  Facts. 
Verdict,  2,  4,  6  lo  8,  10  to  14. 
WlLL,  2. 


EXCEPTIONS  AT  TRIAL. 
See  Appeal,  1. 

NONSÜIT,  4. 

Verdict,  6. 


EXECUTION. 

See  BoATS  and  Vessels,  1,  2. 
Demand. 

NONSUIT,  10. 

Process. 
Security. 


EXECUTOR, 

See  Will,  7,  9, 11  to  13. 


EXEMPLIFICATION  OF  JUDG- 
MENT. 

A  certificate    of  exemplification   of  a 


judgment  rendered  in  another  state, 
when  attested  by  the  clerk  under  the 
seal  of  the  court,  and  when  the  presid- 
ing  judge  of  the  court  certifíes  tnat  the 
attestation  is  in  due  form  of  law,  is 
sufficient  under  the  act  of  congress  of 
May  26, 1790,  to  sustain  an  action  upon 
the  judgment  in  another  state.  Tbomp- 
ton  v.  Mantvwj  428 


F 


FEES. 
See  Arbitrator  and  Arbitration,  5. 

COUNSEL  FeeS. 


FELONY. 

If  itappear  on  the  examination  of  a  per- 
son  before  a  committing  magistrate, 
that  the  prísoner  is  guÜty  of  felony. 
although  aiíferent  from  that  specified 
in  the  wanrant  of  arrest,  it  is  the  duty 
of  the  officer  to  commit  the  prísoner 
for  trial,  for  the  oflfense  of  wtiich  he 
appears  to  be  guilty.  The  People  v. 
SmUh,  9 

See  AucTioN  and  Auctioneer,  4,  5. 
Habeas  Corpus,  1  to  3. 
Warrant  of  Arrbst. 


FINAL  JUDGMENT. 

1.  What  is  9i  final,  and  what  an  interlocu-' 
tory  judgment  or  order,  considered. 
Loring  v.  JUtley,  24 

2.  Judgment  havingbeen  obtained  against 
A.,  who  was  master  and  one-third 
owner  of  a  certain  bark,  for  the  sum 
of  $2000,  in  the  court  of  First  In- 
stance,  and  his  interest  ha v ing  been 
Bold  and  purchased  by  B.  Held,  that  a 
further  judgment  rendered  in  a  subse- 
quent  proceedine,  orderíng  that  the 
po$se8$ion  of  the  bark  should  be  deliv- 
ered  to  B.  was  erroneous.  Held,  also, 
that  such  judgment  is  ti  final  judgment 
over  which  this  court  has  appellate 
jurísdiction,  under  the  act  of  Febru- 
ary  28th,  1850.  id 

3.  By  a  final  judgment  is  to  be  under- 
stood,  not  a  final  determinal  ion  of  the 
rights  of  the  parties  in  the  subject  mat- 
ter  of  the  litigation,  but  mereíy  of  the 
particular  suit.    Belt  v.  Daots,        134 
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4.  Thiis,  where  a  judgment  was  rendered 
in  the  court  of  Firat  Instanoe,  and  the 
defendant  filed  a  ootnplaint  in  the  dis- 
tríct  court  to  vacate  and  annul  the 
judgment  on  the  ^round  of  fraud,  &c.. 
to  which  an  answer  was  put  in,  ana 
the  cause  tried  in  the  district  oourt,  and 
judgment  given  in  accordance  with  the 
prayer  of  the  complaint ;  Held^  that 
thÍ8  was  a  final  iudgment  from  which 
an  appeal  wouid  lie  to  this  court.    id 

5.  The  definition  of    a  ñnal  judgment 
given  in  Loring  v.  Ultley^  (om^s  P-  28,) 
explained.  td 

See  Default,  1,  4. 
Criminal  Law. 
jukisdiction,  4,  7. 


FORECLOSÜRE. 

8te  PXKSOIIAL  DSCBU. 


FOREÍGNERS. 
S«e  Li CENSE,  1  to  3. 

QUO  WA&aANTO,  1. 


FORFEITURE. 

Set  CONSTRÜCTIOM  OF  CoNTRACT,   1. 

JotMT  Stock  Association,  5. 


FRAÜD. 

An  Bction  for  obtaining  property  by 
false  and  fraudulent  represen tations, 
canoot  be  sustained,  where  it  appears 
on  the  face  of  the  complaint  that  the 
alleged  representations  were  made 
■orne  months  after  the  property  was 
obtained  by  the  defendants;  So  held, 
where  the  complaint  alleged  that  the 
defendant,  in  Marcha  1850,  obtained  of 
the  plaintiíT  $2300,  by  means  of  áüse 
and  fraudulent  representations,  con- 
tained  in  an  instrument  executed  by 
the  defendant  in  Oetober^  1850.  Snoto 
Y.  Halstead,  359 

See  Arrest,  4. 
cuanckry,  3. 
Final  Judgment,  4. 

MlSJOINDKR,  2. 
NONSUIT,  10. 
PoSSESSORT  ACTION. 

Verbal  Contbact,  9. 


FRAÜD    IN   JITDGMENT    CRED- 
ITOR. 

See  XoNsciT,  10. 


FRAÜDÜLExVT  REPRESENTA- 
TIONS. 

Su  Fraijd. 

Rrfebekce  axd  Rrfebxes,  4. 

FREIGHT. 

See  Bill  of  Ladino,  1  to  4. 
Charter  Party,  1,  2. 
coksignes. 


Q 


GAMIN6. 

1.  The  plaintiff  being  the  keeper  of  a 
public  gaming-rooro  in  the  city  of  San 
Francisco,  won  of  the  defendant  $4000 
at  the  game  of  Faro.  The  money  not 
being  paid,  this  action  was  brought  to 
recover  it.  Held,  that  it  could  not  be 
sustained.    Bryant  v.  Mead^  441 

2.  Soch  a  debt  was  not  recovereble  at 
common  law.  id 

3.  The  statute  of  California  authoríziog 
the  granting  of  a  licenee  to  keep  a 
gambling-house,  should  not  be  con- 
strued  as  couferring  a  rig/U  to  nu  for 
a  gaming  debt,  but  as  a  protection 
solely  against  a  criminal  protecuti/m.  id 


GANANCIALES. 
See  WiLL,  15, 16  to  19. 


GOLD  DÜST. 

1.  Gold  dust  is  not  eaek^  withtn  the 
meaníng  of  a  contract  calling  for  the 
payment  oícash.  Gunter  v.  Sánchez^  45 

2.  A.  purchased  of  B.  a  cargo  of  lumber 
for  $38,000,  one  half  of  the  porchase 
monev  to  be  paid  in  cask,  and  one- half 
in  bilis  at  60  days.  The  bilis  were 
given,  and  A.  oífered  to  pay  the  bal- 
ance of  the  purchase  money  in  gold 
dust,  at  $16  the  ounce,  which  B.  le» 
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fused  to  receive  at  a  hieher  rete  tban 
815,50  per  ounce.  A.  thereupon  paíd 
the  whole  atnount  due  in  gold  dust  at 
the  latter  price,  and  B.  accepted  it  at 
that  late.  In  an  action  by  A.  to  re- 
cover  damages  for  the  non-delivery 
of  the  lumber  within  a  reasonable 
time,  and  also  the  difference  between 
the  gold  dust  at  $15,50  per  ounce,  and 
$16  per  ounce ;  held,  that  the  portion 
of  tne  jud^ment  of  the  court  below 
allowins  this  difference  as  damages, 
should  be  reversed,  and  that  the  rest 
of  the  judgment,  being  for  damages 
sustained  by  reason  of  the  non-delive- 
ry  of  the  lumber,  should  be  aífirmed.  id 

See  CoMMON  Cabriek,  2,  3. 


GOLD  MINES. 
See  LicENSE,  1,  2,  4. 


GRANT. 

See  Alcalde,  3  to  16. 
TiTLE,  6,  8,  9. 


GRANTOR  AND  GRANTEE. 

See  Alcalde,  3,  6  to  9, 11  to  15. 
TiTLE,  8,  9. 


GUARANTT. 

See  Pbomissoky  Notes. 


GUESTS. 
See  Ink  Keepeb. 


HABEAS  CORPUS. 

l.If  an  order  of  commitment  be  suffi- 
cient  in  substance,  it  will  be  held  good 
on  habeos  corjmt,  although  it  contain 
more  than  is  necessary  to  be  stated 
therein.  The  onnecessary  roatter  will 
be  regarded  as  surplusage.  The  Ftx/pU 
V.  Smiúi^  9 

8.  Upon  a  letum  to  a  writ  of  héiea$  cor^ 
nu8  it  is  proper  for  the  court  to  look 
rnto  the  depositions  taken  before  the 


committing  magistrate,  in  order  to  as- 
certain  whether  there  is  probuble  cause 
to  suppose  that  a  felony  ñas  been  com- 
mitted  by  the  prisoner.  id 

3.  Where  it  appeared  on  the  retum  to  a 
writ  of  heUteas  corjms  that  there  was 
reasonable  ground  to  believe  that  the 
prisoners  were  guilty  of  buming  cer- 
tain  Indian  lodges  in  the  Nappa  valley, 
and  of  killing  several  Indians,  and  per- 
petrating  other  outrages,  they  were, 
nevertheless,  admitted  to  bail,  on  the 
grounds  solely,  that  the  distríct  courts 
had  not  as  yet  been  organized,  ñor 
their  terms  nxed,  ñor  the  judges  ap- 
pointed,  and  that  there  was  no  secura 
place  in  which  the  prisoners  could  be 
kept  until  they  could  be  brought  to 
trial.  It  seemt,  had  not  these  reasona 
existed,  the  prisoners  would  haré  been 
remanded  to  the  custody  of  the  sheríff. 

id 

4.  Where  five  females  are  brought  before 
the  court  on  retum  to  a  writ  of  habeos 
corpuij  and  the  person  in  whose  cus- 
tody they  are,  neither  shows  ñor  daims 
any  legal  right  to  detain  them,  they 
will  1^  discharged.  Ex  parte  The 
Q^een  of  the  Bay^  157 

See  Aerbst. 

COMMITMENT. 
JUBISDICTION,  11,  14. 

Quo  Wareanto,  1. 
Wabbant  of  Arbest. 


HARBOR. 

See  Attachhent  aoatnst  Boats  and 
Vessels,  1,  5,  6. 
Boats  and  Vessels,  3. 
Damaues,  9. 
New  Trial,  6. 

POSSESSION  of  LaND,  11. 

Public  Highway. 
Wharf  and  Whabfaoe. 


HEARSAY. 
See  Principal  and  Aobnt. 


HEIRS. 
See  Will,  16  to  19. 
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HIGHWAY. 

See  New  Trial,  6. 
Public  Higuwat. 


HÜSBAND  AND  WIFE. 

See  Alcalde,  14,  15. 
WlLL,  15  to  19. 


IDENTITY  OF  PERSON. 

AJudgment  was  obtained  against  one 
John  P.  Manrow,  in  the  city  of  New 
Yorkj  and  an  action  was  brought  upon 
the  judgment  against  oae  John  P. 
Manrow,  in  the  city  of  San  Francisco : 
Held^  that  the  identity  of  the  person 
was  to  be  presumed.  Thompeon  v. 
Manrow^  428 


IGUALA,  PLAN  OF. 

See  TiTLE,  5. 

IMPEACHMENT. 
See  Paoe  539. 

INCORPORATION    OF  COLLEGE. 
See  Endowmrnt  of  Collbge. 

INDIAN. 
See  TiTLE,  2  to  8. 

INJÜNCTION. 

1.  An  injunction  order  is  inoperative, 
until  the  undertaking  required  by  the 
statute  be  given.    Elliott  v.  Odome^ 

396 

2.  A  party  against  whom  an  injunction 
has  been  issued,  is  not  bound  to  obey 
it  until  after  due  service  thereof  on 
him.  Giving  him  verbal  notice  that  an 
order  enjoining  him  has  been  made,  is 
not  sufficient  id 

3.  An  injunction  order  and  the  dae  ser- 


vice thereof  on  tbe  party  enjoioed,  do 
not  opérete  to  enlarge  ti¿  time  within 
which  an  act  is  required  to  be  done  by 
the  party  procuring  the  order.  úl 

4.  It  eeems^  if  a  party  be  in  coart  at  tbe 
time  an  injunction  order  is  made,  and 
thus  has  personal  knowledge  of  tbe 
order,  that  hewould  be  bound  thereby. 
Per  Behnett,  J.  id 

See  Assessme:9t,  1,  3,  4. 


INNKEEPER. 

1.  An  innkeeper,  like  a  common  carrier, 
is  tbe  insurer  of  tbe  goods  of  bis 
guest,  and  is  bound  to  keep  tbem  safe 
from  burglars  and  robbers  witboat,  as 
well  as  from  thieves  within,  bis  house: 
but  he  can  be  held  to  this  strict  iiability 
only  for  such  goods  as  are  brought  into 
bis  house  by  traveiers  in  the  chencter 
of  guests.    Mateer  v.  Brown^  221 

2.  Caly^e  cate,  (8  Rep.  164,)  commented 
on ;  and  Burget»  v.  Cleníenít,  {íM,^ 
Selw.  306,)  and  Dawton  v.  CAovuiey, 
(5  Jidolph.  4-  EU,  N.  i2.  164,)  over- 
ruled.  a 

See  Principal  akd  Aoent,  1. 


•INSTRÜCTIONS  TO  JURY. 

1.  The  charge  of  a  judge  to  a  jury  sbould 
be  given  with  reference  to  the  testi- 
mony  adduced  on  the  trial ;  and  wbere 
the  charge  is  returned  on  appeal,  buC 
no  portion  of  the  testimony,  this  court 
wiilnot  undertake  to  determine  as  to 
the  correctness  or  incorrectness  of  the 
cbarge.     T/te  People  v.  McCauUy,  379 

2.  When  neither  the  testimony  ñor  the 
facts  proved  at  the  trial,  are  relamed 
on  appeal,  this  court  will  not  undertake 
to  decide  whether  the  cbarge  of  the 
district  judge  to  the  jury  was  correct  or 
not.  In  this  respect,  the  case  of  The 
People  V.  McCatdey,  {ante,  p.  379,) 
affirmed.     The  People  v.  Baker,      403 

3.  The  whole  chaiige  oí  a  district  judge 
to  the  jury  sbould  be  taken  together, 
and  when  considered  in  this  way,  if  it 
appear  that  the  jury  could  not  haré 
been  misled  by  it,  a  new  trial  will  not 
be  granted  j  although  some  of  the  in- 
structions  may,  in  slight  respecis,  be 
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repugnant  to  each  other.     Carrmgion  \ 
V.  The  Pacific  M.  S.  S.  Co.^  475 

See  Attachment  Bomd,  1. 
New  Trial,  4. 
Yeb-oict,  11,  14,  15. 


INTEREST. 

1.  Though  interest  is,  as  a  general  rule, 
not  recoverable  except  by  virtue  of 
statutory  regulations,  a  small  rate  may 
be  allowed  in  some  cases  by  way  of 
damages.  So  held,  where  a  referee,  to 
whom  a  cause  had  been  referred  by 
consent  of  parties,  bad  allowed  tbe 
plaintiíf  interest  at  the  rate  of  six  )jer 
cent,  per  annum  on  the  balance  of  an 
account  found  due  to  him.  Davity. 
Greely,  422 

2.  Query  ?  Was  not  that  the  rate  of  in- 
terest ñxed  by  the  decrees  of  the  Mexi- 
can  republic  at  the  time  of  the  occupa- 
tion  of  California  by  the  Americans.  id 


INVENTORY. 

See  WiLL,  12. 


ISSÜE. 

See  Answer,  1,  3. 
Pleadino,  1. 


JOINT  LIABILITY. 

See  Landlord  and  Temant,  1. 
MlSJOINDER,  1,  5,  6. 


JOINT  STOCK  ASSOCIATION. 

1.  As  a  general  rule,  all  persona  mate- 
rially  interested  in  the  subject  matter 
of  a  suit  ought  to  be  made  parties ;  but 
where  the  parties  in  interest  are  nu- 
merous,  a  court  will  allow  a  suit  to  be 
brought  by  sooie  of  them  in  behalf  of 
themselves  and  others,  taking  care  that 
there  shali  be  a  due  representation  of 
all  substancial  interests  before  the  court. 
Thus,  where  the  stock  of  a  joint  stock 
company  was  divided  into  money 
shares  and  labor  shares,  and  certain 
hoiders  of  the  latter   desciiption   of 


stock  brought  suit  against  certain  hoid- 
ers of  the  former  descriptíon  of  stock, 
without  all  the  persons  of  either  class 
being  made  parties ;  Held,  The  stock- 
holders  being  numerous,  and  it  being 
diífícult,  if  not  impracticable,  to  bring 
them  aíl  into  court,  that  the  parties  be- 
fore the  court  were  suíñcient  to  au- 
thorize  it  to  adjudicate  upon  their 
rights,  and  dissolve  the  company,  and 
decree  a  distribution  of  its  eñects. 
Von  Schmidt  v.  Huntington^  55 

2.  A  joitU-tíock  astociaiion  formed  for  a 
defínite  period  cannot  be  vo/un/art/y  dis- 
solved, except  by  the  unanimous  con- 
sent of  all  the  stockholders ;  if  such 
consent  cannot  be  had,  then  application 
must  be  made  to  a  court  to  decree  a 
dissolution.  id 

3.  A  joint  stock  association  was  formed 
in  the  city  of  New  York,  called  the 
New  York  Union  Mining  Company,  for 
the  purpose  of  prosecuting  the  business 
of  mining  in  California,  and  the  period 
during  which  the  company  was  to  con- 
tinué the  business  was,  by  the  articles 
of  association,  to  be  from  January  1, 
1849,  to  October  1,  1853,  with  a  prohi- 
bition  against  dissolution  within  one 
year  añer  the  arri val  of  the  company  in 
California,  except  on  certain  conditions, 
which  had  not  been  complied  with. 
Held^  That  a  portion  of  the  company 
could  not,  contrary  to  the  articles  of 
association,  dissolve  the  company  at 
their  will  and  pleasure ;  but,  it  being 
found  impracticable  to  keep  the  com- 
pany together,  or  to  prosecute  success- 
fully  the  contemplated  enterprise, 
under  the  articles  of  association,  the 
court  decreed  a  dissolution  and  the  dis- 
tribution of  the  effects  of  the  com- 
pany. id 

4.  The  stock  being  divided  into  money 
shares  and  labor  shares.  the  hoiders  of 
the  latter  of  which  haa  contributed  no 
capital  towards  the  outñt  of  the  com- 
pany, had  performed  no  labor  beneñcial 
to  tbe  company,  and  had  their  ex- 
penses to  Calilbrnia  paid  out  of  the 
funds  contributed  by  the  hoiders  of  the 
money  shares ;  HHd,  That  the  assets 
of  the  company  should  be  distributed 
among  the  hoiders  of  the  money  shares 
alone.  id 

5.  Von  Schmidt,  one  of  the  plaintiffs, 
having  failed  to  join  the  company 
within  a  reasonable  time,  it  seems  that 
bis  labor  stock  became  forfeited  under 
one  of  the  clauses  in  the  articles  of  as- 
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fendaots  are  not  jaintly  Hable,  a  jrniU 
judj^ment  against  both  cannot  be  sus- 
tained,  althougb  each  may  be  uotraily 
Hable  ;  so  held,  ia  an  actioD  by  a  leaaor 
against  two  sub-tenants  of  hu  lesaee, 
wben  it  appeared  that  the  sub'tenaDts 
did  not  occupy  any  portion  of  ibe  pie- 
mises /otn/Zy.    Pierce  v.  Minium,  470 

2.  A  tub-tmant  can  be  made  Hable  to 
tbe  original  lessor  in  an  action  for  ose 
and  occupatíon,  or  forrent,  only  for  tbe 
time  during  whích  the  occupanqf  of  the 
premises  by  tbe  ttt^tenant  contioued. 

id 

3.  A  descríption  of  premises  in  a  léase, 
though  imperfect,  is  sufiíciently  certain, 
if  the  boundaríes  of  the  premises  can 
be  ascertained  wíth  a  reasonable  de- 
gree  of  certainty,  and  tbey  bave  been 
taken  possession  of  and  occupied  under 
the  lea$e.  id 

4.  A  person  wbo  entera  into  possession 
of  land  under  another,  cannot  ques- 
tioD  tbe  title  of  the  one  from  whom  he 
holds.  id 

See  Pos8E9siON  of  Lani»,  2. 


LAND8. 

See  Alcalhk,  3to  10. 
Possession  of  Land. 
Pbincipal  ano  Agekt. 
pROMissoRY  Notes. 
Public  Laki>s. 

TlTLB. 

Yerbal  Conteact. 


LAY  DAYS. 
See  Chaeteb-Pabtt,  4. 


LÉASE. 
See  Lakdlord  and  Tenant. 


LEVY. 

See  Attachment  Boni»,  1,  3. 
Secukity. 


LI  CENSE. 

1.  The  State  has  the  power  to  require 
the  payment  by  foreignera  of  a  Hcense 


fee  for  the  privilege  of  working  tbe 
gold  mines  in  the  state.  ITu  Pe^fU  r, 
Naglee,  232 

2.  Tbe  act  of  tbe  legislature,  prohibitiag 
foreignen  from  working  the  gold  mines, 
ezcept  on  oonditionof  paying  a  certain 
sum  each  month  for  the  príTÍlege,Ae¿^ 
not  to  be  reptignant  to  loe  constitntioD 
of  the  United  States,  or  tbe  cooEtitntieo 
of  this  State,  or  tbe  treaties  of  the 
United  States  with  ibreign  powen.   id 

3.  Under  the  treat^r  of  Qaerétaro,  all 
Mexícans  ^established"  in  CaUfeniia 
on  the  30th  day  of  May,  1848,  and  who 
had  not,  on  or  befoie  the  3(Kh  day  of 
May,  1849,  declared  their  intentioas  to 
continué  Mexican  citizens,  are  to  be 
deeaaed  American  citizens,  id 

4.  The  13tb6ection  of  the  llth  articleof 
the  State  constitution,  which  declares 
that  taxation  sball  be  equal  and  uni- 
form  throughout  the  state,  applies  only 
to  direct  taxation  upon  property,  asd 
does  not  prohibit  the  legislature  üom 
euacting  hcenee  laws.  id 

See  Camino,  3. 

Qiro  Wabranto,  1. 


LIEN. 

1.  A  material  man,  who  has  fiuníshed 
lumber  for  the  erection  of  a  building, 
has  no  lien  thereon  for  the  pnce  of  tbe 
meteríais  fumished,  unless  be  files  ia 
the  recorder's  office  of  the  county  in 
which  the  building  is  situated,  within 
sixty  days  after  the  completion  of  the 
building,  notice  of  bis  intention  to  bold 
a  lien  íor  the  amount  due  to  him,  Ice. ; 
upon  bis  failure  to  do  so,  the  Uen  is  lost. 
Walktr  V.  Hau$9-Hijo,  183 

2.  Wbere  a  material  man  institutes  pro- 
ceedings  to  enforce  a  lien,  a  prior  nnoit- 
gagee  of  the  premises  on  which  the 
building  has  been  erected,  will,  on  bis 
application,be  admitted  as  defeiidant  to 
contest  the  plaintiff's  claim.  id 

3.  It  seemt  that  the  Hen  of  a  material  man 
cannot  take  prefeiepce  over  the  lien  of 
a  prior  mortgage,  id 

4.  Under  Mexican  law,  a  person  who  for- 
nishes  materials  for  the  erection  of  a 
building,  has  no  líen  on  the  building  to 
secure  payment  for  the  materíais  lur- 
ni£hed.    JSíacondray  v  Sintmons,     303 
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5.  Tlw  case  of  Mácondray  v.  Simmoni, 
(ante,  p.  393,)  affirmed.  Slowell  v. 
Stfnmcms,  452 

6.  One  part  owner  of  a  vessel  has  no  lien 
on  the  shares  of  the  other  part  owners 
for  hi8  ad  vanees  and  disoursements. 
Sterlmg  v.  HanMOH,  478 

See  BfLL  oF  Ladino,  1, 3,  4. 
Charteb-Party,  1,  2.  i 
Delivkry  of  6oods,2. 
moktgage,  1|  5. 
Sale. 


LIEN  FOR  COSTS. 
See  Attobney,  3. 

M 

MANDAMUS. 

1.  The  writ  oímandamut  is  a  proper  re- 
raedy  to  compel  the  district  court  to 
restore  an  attomey  whose  ñame  has 
been  stricken  from  the  roUs  by  the 
order  of  such  court  Tke  Pedple  v. 
Tunur,  143 

2.  Where  notice  of  the  inotion  for  a  tnaiu 
damuB,  and  a  copy  of  the  papers  on 
which  the  mution  is  founded,  nave  been 
duly  served  on  the  district  judge,  thü 
court  may,  in  its  discretion,  issue  either 
an  alternative,  or  a  peremptory  writ, 
in  the  first  instance.  id 

3.  Where  an  order  had  been  made  by  the 
district  court  of  the  eighth  judicial  dis- 
trict, expellíng  certain  attorneys  from 
the  har,  on  the  ground  that  they  had  set 
at  defiance  the  authority  of  tne  court, 
.and  had  vilifíed  and  denounced  its  pro- 
ceedings,  but  no  notice  had  been  given 
them  of  the  charas  against  them,  and 
no  opportunity  anbrded  to  make  their 
defense  ;  Held,  that  a  writ  should  issue 
commanding  the  district  court  to  vacate 
the  order,  and  restore  the  parties.      id 

See  Attachmkkt. 
Attorney,  1. 
Ceetiorari,  5. 
jurisdiction,  11,  12,  14. 

■ 

MARRIA6E. 

By  the  Mexican  law,  marriase  lawfullj 
contracted  in  the  face  of  the  Cathohc 
church  and  between  members  thereof, 


cannot  be  dissolved  by  the  civil  tri- 
bunals.  But  ihe  unión  of  man  and 
wife  without  the  sanction  of  the  church 
is  regarded  as  a  mere  civil  contract, 
and,  as  sucb,  falls  within  the  legiti- 
mate  sphere  of  the  ordinary  jurisdic- 
tion  of  the  court  of  First  Instance. 
Harmon  v.  Hormón^  215 


MARRIED  WOMAN. 

See  Alcalde,  14, 15. 
WlLL,  15  to  19. 


MASTER  AND  SERVANT. 

1.  Where  no  defínite  períod  of  employ- 
ment  is  agreed  upon  between  a  master 
and  servant,  the  master  has  a  right  to 
discharge  the  servant  at  any  time,  and 
to  eject  bim  by  forcé  from  bis  house  in 
case  the  servant  refuses  to  leave,  after 
having  received  notice  to  that  effect. 
But  in  such  case,  no  more  forcé  should 
be  used  than  is  necessary  to  accomplish 
the  object.    DeBriar  v.  Jtfñi/um,   450 

2.  Where  the  servant  sued  the  master  in 
such  a  case,  and  the  jury  gave  a  verdict 
in  favor  of  the  plaintiff  for  $600 ;  Hdd, 
that  no  more  than  nominal  damaces 
should  have  been  .given^  even  if  tne 
action  could  be  6ustaine<l  at  all,  and  a 
new  tríal  was  accordingly  granted.    id 

MATERIAL  MAN. 
See  LiEif,  1  to  5. 


MEASÜRE  OF  DAMAGES. 

See  Damages,  2,  3,  4. 
Sale. 
Special  Contract,  2. 


MEXICAN  CITIZENS. 
See  LiCEMSE,  3. 

MEXICAN  JUSTICES  OF  THE 
PEACE. 

See  Alcalde,  12. 

MEXICAN  LAW. 
The  civil  law,  except  so  far  as  ithas  been 
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ezpKflfly  adoptad  by  the  le^islfttive 
power,  is  without  authorítv  either  in 
Spain  or  México.  Fn  okhubtt,  J. 
PoMtk/  V.  Jomn^  488 

Su  AuTALDE,  1  to  3,  9,  12, 17. 

CONCILIATIOH,  1,  3. 
CUSTOM. 

Intbrest,  2. 
LiRN,  4,  5. 
Markiaos. 
MissioN  Dolores,  1. 

MOHTOAOE,  1. 

Po68BS3tON   OF   LaIIDS,  6  tO  10. 

Public  Lands. 

TiTLB,  2  to  7.  9. 

Vrrral  Cojitract,  1,  7,  8w 

WlLL. 


MINES. 

Sm  Licensr. 

MININO  COMPANY. 
Str  JoiRT  Stock  Assooiatioii. 

MISJOINDER. 

1.  Where  four  persona  wera  aued  aa  co- 
defendants  on  a  ioiot  contract,  aiMÍ  the 

Í»laintifl«  adduced  no  evidence  to  estab- 
ish  the  joint  liability  of  all,  and  a  nio- 
tion  for  a  non-suit  wad  made  on  this 
l^und,  but  refused  by  the  court,  and 
judgment  was  rendered  againat  all  the 
defendants  jointly ;  HAd^  that  the  judg- 
ment  was  ermneous ;  but  hd:í  further, 
that  the  plaintiffs  might  have  diacon- 
tinued  the  suit  as  againat  thoae  not 
shown  to  be  Hable,  and  have  proceeded 
to  judgment  against  those  whoae  lia- 
bility was  established,  upon  such  tenns 
and  conditions  as  should  appear  to  be 
just    jicquUal  v.  Crowell^  191 

2.  The  plaintiff  having  a  claim  against 
A.,  brought  suit  a^inst  him  to  enlorce 
the  claim,  and,  in  the  same  action, 
aought  to  set  aside  a  con vey anee  of 
real  estáte  from  A.  to  B..  on  the  ground 
that  it  was  executed  in  fraud  of  the 
creditors  of  A.,  and  made  B.  a  party  to 
the  suit;  Hcld^  there  having  been  no 
objection  ta!'en,  either  by  demurrer  or 
answer,  on  the  ground  of  an  improper 
joinder  of  several  causes  of  action,  tnat 
the  plaintiff  was  entitled  to  contest  the 
validity  of  the  con  vey  anee  from  A.  to 
B.     Macontlray  v.  Simmotu,  293 


3.  If  aeyeral  causea  of  action  «re  impnv 
períy  united  in  tbe  aame  aetion,  the 
objection  must  be  taken  eitber  by  de- 
murrer or  answer,  or  it  will  bedeemed 
to  have  been  waived.  id 

4.  Tbe  miaioinder  of  plaintiffs  may  be 
oorrected  by  amemliiient,  where  a  ocw 
trial  is  granted,  on  such  tenns  as  the 
distríct  judge  nuay  deem  juat :  So  AcU, 
in  an  action  brought  by  two  persona  as 
co-plaintifia  on  an  attachment  bood, 
where  it  appeared  that  the  property 
of  only  one  of  them  had  been  aeized 
under  the  writ  of  attachment.  Htatk 
V.  Xen/,  410 

5.  Where  it  is  clear  that  two  or  more  de- 
fendants are  not  jomtly  Hable,  a  yoiat 
judgment  against  both  cannot  be  sos- 
tained,  although  each  may  be  Mevenlhf 
Hable ;  so  heid^  in  an  action  by  a  lessor 
against  two  sub-tenants  of  his  leasee, 
when  it  appeared  that  tbe  aub-tenants 
did  not  occupy  any  portion  of  the  prem- 

xjoinUy,    Pinte  v.  Mirntum»       470 


6u  It  U€m9^  that  the  joinder  of  two  per- 
aons  as  co-defendantSj  who  have  no 
joint  intereat  in  the  aubject  matter  of  the 
Buit,  and  are  under  no  joint  Üabüityf 
will,  unless  the  mistake  be  corrected 
in  the  court  below,  be  erioi.  Staimg 
V.  Hantonf  478 

See  Co-DEFENPAlITa. 


MISSION  DOLORES. 

1.  It  fcems,  that,  in  the  year  1833  or  1834, 
the  property  of  the  Mi»$Hmt  in  Califor- 
nia was  conüscated  by  the  Mezican 
govemment,  wíth  the  exception  of 
limited  portions  reserved  for  religioos 
purpoaes;  and  that,  in  carrying  into 
execution  thia  law  of  confiscation,  the 

•  officers  of  the  Mexican  govemment 
took  possession  of  the  lands  and  pro- 
perty of  the  MiMSÚm  Dolore§j  except  a 
small  portion  reaerved.  SamiiUan  r. 
Mosei,  93 

2.  The  position  of  the  prieat  of  the  MU- 
sion  Ihlorei  being  analogous  to  that  (A 
a  solé  Corporation  in  Engiand,  he  may, 
in  his  charaeter  of  priest,  maintain  an 
action  in  hisown  ñame  to  recoverpoa- 
session  of  lands  of  the  Mi$túm  which 
have  been  reserved.  id 

See  New  Tbiai,  2. 

TlTUE,  9. 
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M0RT6A6E. 

1.  A  prior  unrecorded  mortgage  has  prí- 
oríty  of  lien  o  ver  a  subflequent  record- 
ed  morlgage,  wbere  tbe  serond  mort* 
gagee  had  notice  oí  the  existence  of 
uie  first  incombrance ;  and  tbis  was  so, 
ms  well  before  as  since  tbe  enaetment 
of  tbe  statute  by  wbich  the  common 
law  was  adopted  in  California.  Wbo/f- 
worik  V.  Guzmam^  203 


2.  Wbetber  tbere  was  any  officer  in  San 
Francisco  autborized  to  record  mort- 
gages  previous  to  the  passage  of  tbe 
act  of  tbe  legislature  establishing  re- 
oorders'  oflic^  passed  April  4,  1850, 
with  the  efléct  of  roaking  them  con- 
structive  notice  to  subsequent  purchas- 
ers  or  mortgagees ;  Query  ?  id 

3.  The  object  of  laws  wbich  require  deeds 
and  mortga^es  to  be  recoiüed,  is  to  pre- 
vent  imposition  upoo  subsequent  par- 
chasers  and  mortgagees,  in  good  íaith, 
and  without  notice  of  the  prior  deed  or 
iocuDobrance,  but  not  to  protect  them 
when  they  ha  ve  such  notice.  Per 
Bennktt,  J.  id 

4.  No  particular  form  of  words  is  neces- 
sary  to  constitute  a  mortgage;  and 
where  two  instrumenta  laken  together 
described  the  property  and  the  amount 
of  indebtedness,  and  conveye<l  the  pre- 
misea  as  security  for  tbe  indebtedness ; 
Held,  to  be  a  suíncient  mortgage.        id 

5.  A  eourt  of  equity  wilL,  as  a|[aiast  the 
mortgagor,  correct  a  mistake  in  tbe  de- 
scription  of  the  mortgaged  premises,  as 
a  matter  of  courM ;  and  a  person  claim- 
ing  under  the  mortgagor,  and  having 
notice  of  a  prior  lien  upon  the  premises, 
is  in  no  better  condition  than  the  mort- 
gagor himself.  id 

See  LiBN,  8. 

Personal  D£crbe. 


MORTGAGOR  AND  MORTGAGEE. 

See  Lien,  2,  3. 

Mortgage,  I  to  8,  5. 
Pebsonal  Decree. 


MOTION. 


See  DsPAm^T,  2. 

PoSTPONEMENT 

Practice,  8. 

VfiMUB. 


OF   TaiAL. 


NEGLIGENCE. 

8ee  BoATs  and  Vbssbls,  8. 
DaMagbs,  9. 


NEWLY  DISCOVEBED  EVIDENCE. 

On  a  motion  for  a  new  trial  on  the  groand 
of  newly  discovered  evidence,  tbe  new- 
ly  discovered  evidence  sbould  be  fully 
set  fortb,  or  the  motion  must  be  over- 
Tuleá.    Perry  v.  Cochran^  180 

See  New  Trial,  13. 


NEW  MATTER. 

See  Answbb,  1. 

Partt  Ae  WiTNCSs. 


NEW  TRIAL. 

1.  If  improper  evidence  is  permitted  to 
be  given  to  tbe  jury,  a  new  trial  will 
be  granted,  unless  toe  court  can  see  that 
such  evidence  could  have  had  no  influ- 
enoe  upon  the  verdict.  SatUillan  v. 
Jiotes,  92 

2.  Where  incompetent  evidence  was 
given,  wbich  might  have  had  an  influ- 
ence  on  the  minds  of  the  jury  in  deter- 
mining  whether  certain  premises  in 
dispute  were  included  within  that  por- 
tton  of  the  MieeioH  Dolores  wbich  was 
claimed  to  have  been  confiscated,  or 
that  portion  wbich  was  said  to  have 
been  reserved ;  HeUL,  that  a  new  trial 
sbould  be  granted  on  the  ground  of  tbe 
admission  of  improper  testimony.     id 

3.  Wbere  notbing  appears  on  the  record, 
either  in  tbe  pleadíngs,  evidence,  or 
judgment,  from  wbich  this  court  can 

ascertain  the  n^X»  of  the  parties,  and 
wbere,  from  what  does  appear,  it  is 
highly  probable  that  the  judgment  of 
the  court  below  is  founded  neither  upon 
law  ñor  equity;  Hdd^  that  the  judgment 
appealed  from  sbould  be  reversed  under 
the  provisión  of  tbe  statute,  wbich  de- 
clares that  tbis  eourt,  '*  wheu  from  the 
'*  ebaracter  of  the  record  no  tangible 
"•  point  is  presented  for  determination^ 
**  may  remand  the  cause  for  a  new 
''trial''    JUed  V.  Joitrdam,  101 
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4.  Altbough  this  conrt  may  be  satisfíed 
that  the  veniict  of  the  jury  is  reasona- 
ble  in  amount,  a  new  tríal  will  be 
ennted  where  an  erroneons  instruction 
has  been  given  by  the  district  judge, 
which  may  bave  influenced  the  ver- 
dict  Yonge  v.  Tht  PadJU  M.  S.  S. 
Co.  363 

5.  Instead  of  remanding  a  cause  for  a 
new  tríal,  where  the  judgment  below 
is  erroneous,  this  court  will  so  modify 
it  as  ünally  to  settie  the  controveray, 
when  the  ríghts  of  the  parties  appear 
from  the  record  tobe  fully  ascertained. 
PerMU  V.  Colé,  369 

6.  Whether  dríving  piles  in  Front  street, 
in  the  city  of  San  Francisco,  (the  street 
being  laid  oiit  over  the  waters  of  the 
bay,)  is  an  obstruction  to  the  free  use 
of  the  Street  by  the  public,  is  a  question 
of  fact  for  the  jury;  and^  where  that 
question  was  not  so  subnútted,  a  new 
tríal  was  granted.  The  Cuy  tf  San 
JFVtinmco  v.  Clark,  386 

7.  The  case  of  Woodworth  v.  FuUon, 
{aiUej  p.  295,)  aifirmed. 

8.  A  motion  for  a  new  tríal  in  the  dis- 
tríct  court,  must  be  made  within  four 
days  after  rendition  of  the  judgment. 
EilioU  V.  0$bame,  396 

9.  Where  a  motion  for  a  new  trkü  is 
made  on  the  ground  that  the  party  was 
taken  by  surpríse  at  the  tríal  by  the 
non-attendance  of  witnesses,  it  should 
appear  that  the  party  had  used  reasona- 
ble  diligence  in  endeavoring  to  procure 
the  attendance  of  his  witnesses  at  the 
first  tríal.    Rogtre  v.  Huie,  429 

10.  Where  it  did  not  appear  that  the  de- 
fendant  had  madeany  effbrts  to  have  his 
witnesses  subpoenaed,  or  to  procure 
their  attendance,  until  the  moming  of 
the  dav  for  which  the  cause  was  set 
down  for  tríal,  and  on  which  it  actually 
was  tried ;  hkd,  that  the  party  had  not 
used  proper  diligence,  and  that  the  de- 
cisión of  the  district  courl,  refusing  a 
new  tríal,  was  correct.  id 

11.  Where  a  motion  for  a  new  tríal  is 
made  on  the  ground  of  surprise,  the 
affidavits  on  which  the  motion  is  found- 
ed,  should  set  forth  particularly  and 
distinctly  the  facts  which  the  party  ex- 
pects  to  be  able  to  prove  by  his  wit- 
nesses on  a  new  tríal ;  and  hela,  where 
the  aífídavits  did  not  set  forth  the  facts 
to  which  the  party  expected  his  wit- 


nenes  would  testify,  that  a  new  trial 
was  properly  refused.  id 

12.  The  affidavits  of  the  witnesses  them- 
sel  ves  should  also,  if  practicable^  be 
procured,8etting  forth  the  facts,  within 
their  knowledge,  to  which  they  can 
testify,  in  case  a  new  tríal  shoold  he 
granted.     Per  Bkrivbtt,  J.  id 

13.  The  same  rules  apply  in  case  a  new 
tríal  is  asked  for  on  the  ground  of  new- 
ly   discovered    evidence.    Per  Bkn- 

NETT,  J.  íA 

14.  It  is  too  late  to  move  for  a  new  tríal 
after  the  expíration  of  fonr  days  from 
the  rendition  of  jud^ent,  unleas  an 
order  extending  the  time  has  been  pro- 
cured.    Denmaon  v.  Smiik,  437 

15.  Where  improper  evidence  is  sabmit- 
ted  to  the  jury,  under  objection,  a  new 
trial  will  be  granted  on  appeai,  onless 
the  court  can  see  that  suck  evidence 
could  not  poesibly  have  had  an  eiTect 
upon  the  jury  prejudicial  to  the  ai^l- 
lant.  Per  Bennett,  J.  Jrimi  v.  The 
Senaior,  459 

iSee  Appeal,  2,  3^ 

CoMFLAINT,  2. 

Instructions  to  Jübt,  3. 

JvaiSDICTION,  6. 
JUROH,  3. 

Newlt  Discovered  Evideuce. 
Verdict,  9. 


NON-JOINDER. 

Where  it  appears  by  the  plaintiff's  testi- 
mony  at  the  trial  that  there  is  a  noo- 
íoinder  of  persons  who  should  have 
been  made  plaíntiffs,  and  a  motion  for 
a  nonsuit  is  made  on  this  ground,  tbe 
court  may  permit  an  amcmdment  by 
adding  the  ñame  of  a  co-plaintiff  on 
such  terms  as  may  be  just.  ^cguitai 
V.  CrxiweU,  191 


NONSUIT. 

1.  The  court  may  order  the  plaintiff  to 
be  non-suited  against  his  consent. 
Jtínggold  y.  Baven,  IOS 

2.  Where  the  evidence  woald  not  au- 
thoríze  a  jury  to  find  a  verdict  for  the 
plaintiflf,  or  if  tbe  court  would  set  it 
aside,  if  so  found,  as  contrary  to  evi* 
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dence,  in  sueh  case  it  is  tbe  duty  of  the 
court  to  Donsuit  the  plaintiff.  id 

3.  The  practice  of  nonsuit  and  of  demurrer 
to  evideace  conaidered.  Per  Ben- 
üETT,  J.  id 

4.  Where  an  exception  ia  taken  to  tbe  de- 
_  cisión  of  a  court  refusing  a  nonsuit,  it 

devolves  upon  the  plaintiff,  on  the  set- 
\  tlement  of  the  bilí,  to  see  that  all  the 
evidence  material  for  him  in  sustaining 
the  decisión  compiained  of,  ia  inserted 
in  the  bilí  of  ezceptions.  id 

5.  If  there  be  some  evidence  which  tends 
or  conduces  to  prove  all  the  material 
allegations  of  the  complaint,  the  suffi- 
ciency  tbereof  is  a  question  for  the 
jury :  but  where  there  is  fio  evidence  on 
¿orne  material  poiní  necessary  to  be 
proved  in  order  to  make  ont  a  cause  of 
action,  it  becomes  the  duty  of  the 
court,  on  motion  of  the  defendant,  to 
order  a  nonsuit  id 

6.  An  action  was  brought  a^iainst  the  de- 
fendants  to  recover  damages  for  injuries 
to  eoods  in  being  carried  from  New 
Yon.  to  San  Francisco,  founded  not 
upon  oootract,  bat  upon  the  common 
law  duty  oí  carriers ;  Held,  that  it  was 
necessary  for  the  plaintiiT  to  establish, 
not  only  the  delivery  of  the  goods  to 
the  defendants,  but  that  they  were  en* 
gaged  in  the  business  of  transporting 
goods  at  eommon  carriert;  and  there 
being  no  evidence  whatever  that  the 
defendants  were  cotnmon  carriers; 
Held.  al  so,  that  a  motion  for  a  nonsuit 
shouíd  have  been  granted  by  the  court 
below.  id 

7.  Where  a  defendant  moved  for  a  non- 
suit, and  at^erwards  introduced  evidence 
supplying  the  defect  in  the  plaintiff's 
testimony  on  which  the  motion  for 
nonsuit  was  founded;  Held^  that  the 
defendant  had  thereby  waived  his  mo- 
tion, andcould  not  insist  upon  it  in  this 
court.  id 

8.  The  doctrine  of  Rinfcgold  v.  Haven  tf 
LÍ9Íng8ton,  {anie,  p.  108,)  that  it  is  the 
duty  of  the  court  in  a  P^per  case  to 
nonsuit  the  plaintifi^  affirmed.  DaU 
rymple  v.  Hanson^  125 

9.  Where  there  is  no  evidence  to  make 
out  a  cause  of  action,  the  court  should 
Donsuit  the  plaintiíT.  id 

10.  In  an  action  against  a  sheríff  for 
seizing  under  execution  property  be- 


longing  to  a  person  other  than  the 
judgment  debtor,  where  the  recovery 
is  resisted  on  the  sround  that  the  pro- 
perty levied  upon  had  been  transferred 
to  the  plaintiff  by  the  judgmenl  debtor, 
in  fraud  of  hia  creditors,  and  conflicting 
evidence  is  given  at  the  trial  as  to  the 
question  of  fraud,  but  the  plaintiff  is 
nonsuited  on  another  ground;  this 
court,  in  determinin«;  whether  the  non- 
suit was  properly  oraered,  will  presume 
that  the  plaintiff 's  title  was  not  tainted 
with  fraud,  inasmuch  as,  there  being 
conflicting  evidence  on  that  subject,  the 
plaintiff  had  a  right  to  have  the  ques- 
tion submitted  to  the  jury.  LedUy  v. 
Hmfi,  160 

11.  The  decisión  in  Ringgold  v.  Havin^ 
{anle,p,  108,)  that  the  powerof  com- 
pulsory  nonsuit  exists,  appro ved.  Jfa- 
teer  v.  Brown,  221 

12.  Where  a  party  moves  for  a  nonsoit 
upon  a  specific  ground,  he  cannot,  on 
appeal,  assume  a  different  position.   id 

13.  If  the  evidence  of  the  plaintiff  will 
not  authorize  a  jury  to  fina  a  verdict  for 
him,  or,  if  the  court  would  set  it  aside, 
if  so  found,  as  contrary  to  evidence,  it 
is  the  duty  of  the  court  to  nonsuit  the 
plaintiffl  id 

See  MisioiNDER,  1. 
N0N-JOINDE&. 


NOTICE. 

See  CONTEMPT,  1. 

Default,  2. 

Injunction,  2,  4. 

LfEM,  1,  5. 

Mandamos,  3. 
M0RT6A6E,  1  to  3,  5. 

NoTICE  OF  ArGUMENT. 

Practice,  3. 

Strikino  from  the  Roll^ 

Title,  3,  7. 


NOTICE  OF  ARGUME?íT. 

Where  notice  of  argument  has  been  given 
by  the  appeliant,  the  respondent  may 
move  for  an  affirmance  of  the  judg- 
ment  ex  parte  although  he  has  given 
no  notice  of  argument.  Bennett,  J. 
dissenting.    Contíantr.  Ward^      333 
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NUISANCE. 

A  eommon  nuinncebeíngdeemcd  «n  in- 
jury  to  the  whole  commanHj,  erefy 
penon  in  the  commniiity  ii  rappoied 
to  be  agrieved  by  it,  and  hae  tito  right 
to  abate  it,  without  regaid  to  the  qoes- 
tioQ  whether  it  ia  an  immediate  ob- 
ttruction  or  injury  to  him.  Ptr  Ben- 
HKTT,  J.     G%ntir  V.  Qtaty^  462 

Sm  PvBZJG  HlOHWAT,  2. 


o 

OBJECTION. 

Sh  Answkr.  3. 

Bill  op  Pakticxtlaxs. 

JVBOK,  1. 
MlSJOlNDBS,  2, 3. 

NoifSüiT,  4. 
Practick,  7. 
Vkrdiot,  6. 
Wabraht  of  Arbxst. 


OPPICER. 

8t€  Alcaldk. 

Appointmimt  TO  Office. 
Attoeiíet. 

CORPORATIOIT,  1,  4. 

Public  Admimstrator. 
Strsets. 


ORDER. 
Sn  Crrtiorari.  5. 

COHTRMPT,  2,  3. 
COMMITMENT. 
FiHAL  JüDGMERT,  1. 

Injunction. 
jvrisdiction,  5,  $,  8. 
Mandamus,  3. 
Re-uxarino,  1. 


ORDINANCE. 

&f  ASSESSMSNT. 

Corporation^  4. 


PAROL  AGREEMENT. 
See  Verbax.  Contbact. 


PARTIES. 

Ste  Bill  of  l*ADiif  o,  5  to  9. 
Co-Pefbhdahts. 
Cbabteb-Pabtt,  3. 
Joint  Stock  Associatios,  1. 
Landlobd  ani>  Ten abTj  i. 

LlKR,  2. 

MisjoiNi^sB,  1,  2, 4  to  6. 
Missjoif  Dolores»  2. 
nok-joihdrr. 
Shjwiff. 


PARTNERS. 

8ee  Arrsst.  1, 2. 
Co-Defendants. 
JoiMT  Stock  A58«>CLATioir. 


PARTNER8HIP. 

The  law  of  Louisiami  nequires  »  jitrt- 
nenhip  contnct  to  be  in  wríting^-the 
law  of  Caliíbniia  doea  not  rcquire  it 
to  be  in  wfitiaf ;  Hdd^  that  a  Teiba! 
partnenhip  agreement  cntercd  into  in 
Louieiana,  bat  wfaioh  was  to  be  eze- 
cuted  in  Calübrnia,  was  Talid.  Fmm^ 
T.  Peorsoa^  44» 

Bee  Arrest,  2. 
Pemubrer,  2. 


PART  OWNERS  OT  TESSELS. 
See  Boats  ak»  Txssbu,  1,  2, 4. 

LlENy    & 


PARTT  AS  WITNESSL 

Where  the  defendant  calis  tfaa  plaiatüf 
as  a  witness,  and  the  latter  testifies  to 
nno  maiitr  not  responsive  to  the  icqiií- 
ríes  put  to  him  bv  the  defendant,  the 
defendant  may  offei  himself  as  a  wit- 
ness oA  bis  own  behal^  m  rttptti  I» 
tuch  «nv  muUéTj  bat  Ús  tesliaoony 
miist  be  limited  to  an  explanatioa  or 
contradictton  of  such  new  natter. 
JDwmelk  V.  Henriguez,  387 


PASSENGERS. 

Stt  Dama  OES,  4  to  6. 
Psmalty,  2. 
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PAYMENT. 
See  Chartbr-Partt,  2. 

DeLIVERT  and  pAT31SIfT,  1. 

gold  dust. 
Secu&ity. 


PENALTY. 

1.  An  action  founded  upon  a  statute  to 
recover  a  penalty,  where  no  penalty  is 
imposed  by  the  statute,  cannot  be  sus- 
tained.  Éoard  of  Health  v.  The  Pacific 
M.  S.  S.  Co.,  197 

2.  Where  a  statute  required  the  owners 
or  consignees  of  every  vessel  entering 
the  harbor  of  San  Francisco  to  give  a 
severa]  bond  to  the  state  in  a  penalty 
of  two  hundred  dollara  for  every  pas- 
senger  and  member  of  the  crew  on 
board  of  such  vessel,  but  no  penalty 
was  given  by  the  statute  for  tne  neg- 
lect  or  refusal  to  give  such  bond,  and 
an  action  was  brought  to  recover  $200 
for  each  passenger  brought  on  the  de- 
feodant's  steamer  into  the  port  of  San 
Francisco,  at  a  penalty  for  neglecting  to 
give  mch  bond;  Held.  that  the  action 
could  not  be  sustainea.  id 

3.  If,  in  such  case,  any  action  at  all  can  be 
brought,  it  must  be  to  recover  such 
damages  as  the  plainti&  can  show  tbey 
bave  actually  sustained  by  reason  of 
the  refusal  to  give  the  bond ;  but  they 
cannot  succeed  in  an  action  to  recover 
ti  penalty.    Per  Bennett,  J.  id 

See  ASSESBHENT,  2. 


PERFORMANCE. 

1.  Where  promises  are  dependent,  neither 
party  can  maintain  an  action  against 
the  other,  without  showing  perform- 
ance, or  an  offer  to  perform.  Otbome 
V.  Elliott,  337 

2.  A.  agreed  to  convey  to  B.  a  certain 
vessel  called  the  Mariposa,  and  B.  gave 
bis  promissory  note  for  the  considera- 
tion  money,  payable  at  a  future  day ; 
Hcld,  that  A.  being  still  the  holderof 
the  note,  could  not  bring  an  action 
thereon,  without  showing  that  he  had 
conveyed  the  vessel  to  B.  or  had  tend- 
ered  a  conveyance.  And  hdd  further 
that  the  tender  of  a  bilí  of  sale  execu- 
tetl  by  A.  «  attomey  for  C.  the 
real  owner,  was  neither  performance 
ñor  ao  ofiér  to  perform.  id 


See  Bill  of  Ladiho,  2. 
Belivert  and  Payment. 
Verbal  Contract,  3  to  6,  8,  9. 


PERSONAL  DECREE. 

Where  A.  was  indebted  to  B.,  to  secare 
which  indebtedness,  the  latter  held  the 
promissory  notes  of  the  lormer,  and  it 
was  agreed  that  A.  should  give  a  mort- 
gage  upon  real  eslate  to  secure  the  in- 
debtedness, and  that  B.  should  ^ive  up 
and  cancel  the  notes  and  waive  all 
claim  upon  the  personal  responsibility 
of  A. ;  Held,  in  an  action  to  foreclose 
the  mortgage,  that  B.  was  not  entitled 
to  a  personal  decree  against  A.  for  any 
balance  which  should  remain  unpaid 
after  the  sale  of  the  mortt;aged  premi- 
ses.  But  the  court  not  being  able  to 
see,  on  account  of  the  imperfectness  of 
the  record  retumed,  the  true  state  of 
facts  between  the  partiesat  the  time  the 
mortgage  was  given,  a  new  trial  was 
ordered,  for  the  purpose  of  ascertaining 
whether,  at  the  time  of  making  the 
mortgage,  it  was  agreed  that  the  mort- 
gagee  should  look  to  the  mortgaged 

Eremises  alone  for  the  satisfaction  of 
is  debt,  without  any  recourse  to  the 
personal  responsibility  of  the  mortga- 
gor :  and  held  further,  that  in  case  no 
such  agreement  was  made,  the  mortga- 
gee  was  entitled  to  a  personal  decree 
against  the  mortgagor  for  the  balance 
remaining  unpaid  añer  the  sale  of  the 
premises.    Moore  v.  JUytiolde^         351 

PETITION  FOR  GRANT  OF  LAND. 
See  Alcalde,  13. 


PLEADING. 

1.  Pleadings  should  set  forth  facts,  and  not 
merely  the  opinions  of  parties,  and 
must,  when  ambiguous,  be  construed 
most  strongly  against  the  pleader. 
Thus,  where  the  complaintalleged  that 
the  plaintiff  was  ^  satisfíed"  that  the 
defendant  procured  certain  property 
through  fraud,  but  there  were  no  other 
allegations  in  the  complaint  showing 
fraud;  Held^  that  the  issue  tend«>rea 
was  immateria],  it  not  presenting  a 
point  upon  which  the  case  could  be  de- 
cided  on  its  meriti.     Snaw  v.  HalMead, 

359 

2.  A  defendant  should  set  forth  the  true 
nature  of  bis  defense  in  bis  answer,  and 


642 


INDEX. 


ír  rase  he  does  not,  should  not  be  per- 
mitted  to  insist  upon  it.  WaUon  v. 
Mtníurn,  362 

3.  In  nn  action  brought  to  recover  the 
contract  price  a-^^reed  to  be  paid  for 
work  and  materials,  the  dcfendant  will 
not  be  permilted  to  insist  at  the  trial 
that  the  work  was  done  in  an  unwork- 
inan-like  manner,  unless  he  has  set  up 
8uch  defense  in  bis  answer.  Ken- 
dall  V.  Vallejo,  371 

See  Administrator. 
Anbwer,  1. 
Chancbrt. 
complaint. 
Damages,  1. 
Dkmurrer,  2. 
Practice. 
Skt-off. 


POSSESSION  OF  GOODS. 
Sí-e  Drlivrrt  of  Goods,  2. 


POSSESSION  OF  LAND. 

1.  A  person  cannotbe  dtspossessed  of  bis 
property  under  an  order  of  a  court,  pro- 
ceeding  ex  parte  on  the  statement  of 
the  plaintiff,  and  without  citation  or 
n3tice  to  the  defendant.  Per  Ben- 
NRTT,  J.     Laddv.  Steventofij  18 

2.  In  an  action  for  the  recovery  of  land, 
if  the  plaintiff  provea  no  title,  the  de- 
fendants  being  in  possession  cannot  be 
ousted  ;  but  if  the  defendants  have  en- 
tered  into  possession,  claiming  under 
the  plaintiff,  and  in  subordination  to  his 
title,  they  are  estopped  from  question- 
ing  it.     Hoen  v.  Simmon*^  119 

3.  Where  a  contract  is  made  to  convey 
land  by  a  quit-claim  deed  at  a  future 
time,  an  action  cannot  be  nnaintained 
by  the  vendee  against  the  vendor,  on 
the  ground  that  a  third  person  has  in- 
truded  upon  a  portion  of  the  land,  and 
the  vendee  cannot  obtain  possession, 
there  being  no  stipulation  in  the  con- 
tract that  the  vendee  shall  be  put  in 
possession.   Tewkesbury  v.  Laffafiy   129 

4.  Ñor  can  such  action  be  sustained  on 
the  ground  that  the  vendor,  long  aí^cr 
the  execution  of  the  contract,  gave  the 
vendee  a  certiñcate  to  the  efiect,  that, 
at  the  time  of  making  the  agreement, 
he  consented  and  agreed  that  the  ven- 
dee shouid  take  possession  of  the  lot 
forthwilh.  id 


5.  One  who  is  in  the  actual  possession  of 
lamí  cannot,  by  process  of  law,  be  di»- 
possessed  by  another  wbo  has  neitber 
title,  ñor  color  of  title.  Sunol  v.  Htp- 
bum,  254. 

6.  A  pofisessory  action  cannot  be  maiii* 
tained  under  Mexican  law  by  a  penen 
who  has  acquired  his  title  subseqoent 
to  the  intrusión  complaíned  of.  id 

7.  The  possession  of  a  party,  who  bat 
neitber  title  ñor  color  of  title,  does  not 
extend  beyond  the  metes  and  boundsof 
his  actual  occupation ;  and  this  is  so 
accordinx  to  Spanish  and  Mexican,  as 
well  as  English  and  American  law.  id 

8.  The  fact  that  cattle  and  borses  oí  a 
person  have  roamed  over,  and  grazed 
upon,  a  particular  tract  of  land,  does 
not,  of  itself  alone,  make  out  an  actual 
possession  of  the  land  in  him.  id 

9.  The  actual  possession  of  a  small  por- 
tion of  a  lairge  tract  of  Innd,  with  a 
claim  of  title  to  the  whole,  will  not  en- 
able  a  party  to  maintain  a  possessoiy 
action  under  Mexican  law,  where  itap- 
pears  on  the  face  of  the  papers,  by  vir* 
tue  of  which  he  claims,  that  his  title  is 
a  nuUity.  id 

10.  A  party  cannot,  by  the  Mexican  law, 
acquire  possession  beyond  the  metes 
and  bounds  of  his  actual  occupancy, 
unless  he  claims  to  hold  under  what  is 
termed  a  jutí  title ¡  {titulo  justo  j)  and 
a  deed,  void  on  its  face,  is  not  a  jud 
tule.  id 

11.  A  lot  of  land  in  the  harborof  San 
Francisco,  lying  wíthin  the  line  of 
streets  as  laid  down  and  recognized  by 
the  city  on  its  official  map,  and  being 
in  the  actual  possession  of  a  person 
who  claims  to  be  the  owner,  cannot  be 
taken  from  him  and  appropríated  to  the 
public  use,  without  paying  him  a  just 
compensation.  Per  Benkett,  J.  GriMi- 
ter  v.    Geary^  462 

See  Answrr,  1. 
Alcalde,  6. 
Ejrctxent,  2. 
PossGSSoRY  Action. 

PROMISSORY   NOTBS. 
TiTLK,  3,  9. 

Verbal  Contract,  1,  8,  10. 


POSSESSORY  ACTION. 

It  seems^  that  by  the  civil  law,  a  party 
rannot  maintain  a  potsetaory  action, 
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when  he  has  no  title,  nnless  he  has 
bcen  evicted  by  forcé,  fraud,  violence, 
or  artiñce:  but  if  he  has  been  thus 
evicted,  he  wiil  be  entitled  to  be  re- 
stored  to  possession,  without  inquiring 
whelher  he  has  title.  Sunol  v.  Hep- 
bum,  254 

See  Alcalde,  6. 

PossEssioN  OF  Laño. 


POSTPONEMENT  OF  TRIAL. 

Affidavits  upon  which  a  motion  is  founded 
to  continué  a  criminal  cause  from  one 
term  of  the  court  to  another,  should 
show  that  the  prisoner  has  used  due 
diligence  in  endeavoring  to  procure  the 
attendance  of  his  witnesses,  and  in  pre- 
paring  for  trial.     The  People  v.  Baker ^ 

403 


POWER  OF  ATTORNEY. 
Set  Principal  and  Agent,  3. 


POWER  AND  AUTHORITY. 

See  Alcalde,  1,  2,  3,  8,  9, 11, 12,  17. 
Appointmbnt  to  Office,  1,  2. 
contempt,  1. 
Corporation,  3,  4. 

JUDGE  OF  DlSTRICT  CoURT. 

JURISDICTION. 

LlCENSE  LaW,  1. 

Process. 

Public  Highway,  2. 

Quo  Warranto. 

Streets. 

Striking  from  the  Rolls. 

Title,  6. 


PRACTICE. 

1.  Where  a  cause  comes  up  on  appeal,on 
the  record  alone,  properly  so  consid- 
ered,  without  purportingto  contain  any 
of  the  testimony  on  the  tríal,  the  court 
will  presume  that  sufficient  testimony 
was  given  to  warrant  the  judsment. 
Per  BfiNNETT,  J.    Ringgold  v.  líaven^ 

108 

2.  Where  it  appears  on  the  face  of  the 
judgment  record  itself,  that  there  was 
no  trial  beiore  a  jury  and  no  evidence 
given  to  the  court,  it  will  not  be  pre- 


sumed  on  appeal  that  any  evidence 
was  adduced  in  the  case,  but  the  court 
will  presume  that  the  cause  was  heard 
on  the  pleadings  alone.    Belt  v.  Davig^ 

134 

3.  Where  a  party  in  his  notice  of  motion 
served  on  the  adverse  party,  asks  for  a 
specifíc  relief,  or  for  tuch  otiur  or  fur^ 
ther  order  as  may  bejust;  the  court 
may  afford  any  relief  compatible  with 
the  facts  of  the  case  presented.  The 
People  V.  Tumer^  152 

4.  Under  the  Practice  Act  of  1850,  the 
rules  of  the  oíd  system  of  pleadíng  and 
practice,  whether  legal  or  equitable, 
should  be  applied,  irrespective  of  for- 
roer  technical  distinctions,  to  all  actions 
under  the  new  system,  where  they  may 
be  properly  applied,  and  are  not  mcon- 
sistent  with  statutory  provisions.  Per 
Bennett,  J.    Rowe  v.  Chandler^    167 

5.  In  such  case,  had  a  contract  in  writing 
been  proved,  it  would  not  have  been 
necessar^  to  ñle  it  with  the  clerk ;  and 
his  certifícate  that  he  has  returned  a 
true  and  complete  transcript  of  all  the 
papera,  &c.,  in  the  cause,  on  Jüe  and  of 
record  in  hit  office^  ¿oes  not  show  that 
no  contract  in  writing  was  proved. 
Buntingv,  Beideman,  181 

6.  If  the  appellants  have  been  guilty  of 
no  laches  in  perfecting  their  appeal, 
the  court  may  enlarge  the  time  for 
them  to  file  their  bondto  entille  them 
to  a  stay  of  proceedings  under  the  sta- 
tute,and  in  the  mean  time  order  a  stay 
of  all  proceedings  in  the  inferior  court 
until  tne  extended  period  shall  have 
expired :  in  such  case  the  court  may 
impose  such  terms  as  shall  appear  to 
be  proper.    Bradley  v.  Ha//,  199 

7.  This  court  will  not  review  on  appeal, 
any  irregularities  of  a  mere  technical 
character  occurring  in  the  progress  of 
a  trial  in  the  district  court,  where  no 
obiection  was  raised  at  the  time,  and 
wnere  such  irregularities  do  not  appear 
to  have  aífected  the  administration  of 
justice.     The  People  v.  McCaulcy^   379 

8.  A  judgment  rendered  by  a  district 
court  after  the  time  appointed  by  law 
for  its  adjournment  is  invalid,  and  will 
be  reversed  on  appeal.  Smüh  v.  C'At- 
chtUer,  409 

9.  If  a  party  desires  to  bring  the  rulings 
of  the  district  judge,  during  the  pro- 
gress of  the  trial,  under  review,  he 
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mast  either  make  oot  a  statement  of 
£ut8,  pursuant  to  Sec.  272  of  the  Prac- 
tice  Act  of  lSr)0,  or  a  bilí  of  exceptions 
pursuant  to  Sections  287  and  288.  This 
court  will  not  examine  into  the  cor- 
reciness  of  the  decisions  of  the  distríct 
judgp,  where  it  has  been  left  to  the 
clerk  of  the  distríct  court  to  aacertain 
and  settle  what  such  decisioiii  were. 
GutUer  V.  Gtary,  462 

10.  Where  the  narties  have  not  made  a 
case,  ñor  a  bilí  of  exceptions,  but  have 
relied  upon  the  testimony  taken  down 
by  the  clerk  pursuant  to  sec.  271  of  the 
Practice  Act  of  1850,  no  question  can 
be  raised,  on  appeal,  respecting  the  de- 
GÍsions  of  the  court  below  during  the 
progrese  of  the  trial.  The  case  of  Guit' 
ier  H  al.  v.  Geary  H  al.  (ante^p.  462.) 
affirmed  in  this  respect.  ríeree  v. 
MifUumj  470 

See  Administrator. 
Affidavit. 
Answer,  2,  3. 
Appeal.. 
Arbitkator  AMD  Arbitration, 

1  to4. 
Arrest. 
Attaghment. 
Attornev. 
Bill  of  Particulars. 
Case. 

Certiorari. 
Co-Dependants. 
commitment. 
complaint. 

CoNTKMPT. 
COSTS. 

Dkmurrer. 

Default. 

Endorsement. 

Injünction. 

Instructions  to  Jury. 

JoiNT  Stock  Association,  1. 

JUROR. 

JUSTIFICATICN  OP  BaIL. 

Landlord  and  Tenant,  1,  2. 

MlSJOINDER. 

New  Trial. 

Newlt  discovered  Evideikce. 

non-joinder. 

NONSÜIT. 

Notice  of  Argument. 
Party  as  Witness. 
Pleading. 

POSTPONEMENT  OF  TrIAL. 

Record. 

Reference  and  Referees. 

Re-hearinq. 

Set-off. 

Sheriff. 

Statement  OF  Facts. 

SUMMONS. 


Vbhttk. 
Verdict. 

WaRRANT  OF  AttKEST. 


PREMISES. 
iSee  Landlord  and  Tkxant,3. 

MORTGAGK,  4,  5. 


PRESTJMPTIOJy. 
See  Alcalde,  U,  14,  15. 

AlfSWER,  2. 

Casb. 

loENTirr  OF  Pjcssom. 

NoNSurT,  10. 

NUISANCE. 
pRACnCE,  1,  2. 
PVBL!C  HighWaT,  1. 

Record,  1,  3, 4,  7. 
Verdict,  6. 
WIL^  1,  10. 


PRIEST 
See  MissioM  Dolores,  2. 

TiTLE,  9. 


PRINCIPAL  AND  AGENT. 

1.  The  declarations  of  an  agent  or  ser- 
vant  are  admissible  in  «»vidence  againtt 
the  principal  only  when  they  fonn  a 
part  of  the  res  gettee;  and  the  dedars- 
tions  of  a  barkeeper  to  a  thinl  nerson, 
as  to  the  contenta  of  a  package  left  by 
a  guest  in  the  chai]ge  of  the  Innkeeper, 
when  not  made,  in  any  way,  in  the 
discharge  of  bis  duty  as  barkeeper, 
are  not  admisaible  in  an  action  agauíst 
the  innkeeper  to  prove  the  rontents  of 
the  package.    Mateer  v.  Brown^     221 

2.  A  deed^  purporting  to  convey  real  es- 
táte, executed  by  an  agent  or  attomey 
in  bis  own  ñame,  instead  of  the  ñame 
of  bis  principal,  is  not  btndins  opon  tbe 
latter,  and  does  not  transfer  tne  title  to 
the  property.  Per  Hastiügs,  Ch.  J. 
Fisker  V.  Salmón^  413 

3.  An  agent,  authorized  by  power  of  at- 
tomey to  wind  up  and  aiíjust  the  aflTairs 
of  a  mercantile  house  in  the  city  of 
New  York,  which  had  been  conducted 
in  the  ñame  of  bis  principal,  derives  no 
authority  from  sucn  power  of  attomey 
to  bind  bis  principal  by  a  promissory 
note  given  on  the  purchase  of  real  es- 
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tmte  in  the  city  of  San  Fniicisoo.    Ptr 
Hastings,  Ch.  J.  id 

4.  Tbe  declarations  of  an  agent,  when  but 
the  bare  narration  ofan  act  which  had 
already  taken  place  and  was  futly 
ended,  do  not  form  a  part  of  the  ru 
gtÉtm,  and  are  tnadmiaaible  in  evidence 
against  his  principal.  Per  Bbmnbtt, 
J.     ¿iittt  V.  The  SUamer  Senaíor^  459 

See  Arrest,4. 

Charter-Partt,  3. 


PROCESS. 

Wbere  procesa  of  a  court,  as  an  execu- 
tion,  commanding  tbe  sheríff  to  deliver 
possession  of  a  cbattel,  has  heen  finaUy 
and  eompletely  exccuted^  the  power  of 
the  sheriif  under  it,  and  the  authoríty 
of  the  court  to  enforce  it,  cease :  and 
a  wrong  doer,  afterwards  trespassing 
upon  the  person  thus  put  in  posses- 
sion, cannot  be  deemed  guilty  of  con- 
tempt  for  disobedience  to  the  process 
of  tne  court.  Per  Bennett,  J.  ¿or- 
mg  V.  llUley,  24 

See  Arrest. 
Attachment. 
Attornkt,  1. 
Ckrtimrabi. 

GoNTEMPT,  8. 

Habeab  Corpus. 

JURIBDICTION,  11  to  14. 

Mandamus. 
Quo  Warranto. 
'Warrant  of  Arrbst. 


PROMISSORY  NOTES. 

Where  a  protnissory  note  was  given  on 
the  sale  of  real  estáte,  and  the  vendor 
had  neither  titie,  ñor  color  of  title,  ñor 
possession ;  Held^  that  as  between  the 
original  parties,  tbe  consideration  might 
be  inqiiired  into,  and  that,  there  being 
no  consideration,  the  payee  could  not 
recover  as  against  the  maker ;  and,  held, 
further,  that  the  defendant,  who  had,  as 
a  nart  of  the  original  transaction,  and 
withoiit  consideration,  guaranteed  the 
payment  o(  the  note,  was  not  liable  to 
pay  the  same.    Fit/ier  \,  Salnum,  4)3 

See  Endorsement. 

Pkincipal  ano  AasNT,  8. 


PROMISES  DEPENDENT. 
See  Performance,  2. 


PROPERTY. 

See  BfLr«  op  Ladino,  5« 
consionee. 
Sale. 


PRtJDENCE,  ORDINARY. 

See  Boats  and  Yessels,  8. 
Damageb,  9. 


PUBLIC  ADMINISTRATOR. 

A  public  ofiicer,  who  stands  in  the  rela- 
tion  of  agent  of  the  govemment  or  of 
the  public,  is  not  personally  liable  apon 
contracts  inade  by  him  as  such  officer 
and  within  the  scope  of  his  leg^itimate 
duties;  but  the  public  administrator 
of  thH  county  of  San  Francisco  is  not 
a  public  oíficer  within  the  meaning  of 
the  rule,  and  is  personally  liable  upon 
a  contract  made  in  relation  to  esta  tea 
upon  which  he  administers,  unless  the 
idea  of  such  personal  liability  be  ex- 
cluded  by  the  contract.  Dwinelle  v. 
Henriguez,  387 


PUBLIC  HIGHWAY. 

1.  All  that  part  of  a  bay  or  ríver  below 
low  water  or  low  lide,  is  a  public  high- 
way  common  to  all  citizens,  and  if  any 
person  appropriates  it  to  himself  exclu- 
sively,  tne  preeumption  is,  that  it  is  a 
detriment  to  the  public.  Per  Hast- 
iNos,  Ch.  J.     GufUer  v.  Geary^      462 

2.  The  absolute  right  of  a  state  to  control, 
regúlate  and  improve  the  navigable 
waters  within  its  jurisdiction,  is  an  at- 
tribute  of  sovereignty,  which  cannot 
be  disputed,  and  this  right  maj  be  de- 
legated  to  individuáis  either  in  a  na- 
tural orcorporate  capacity.  Per  Uast- 
IN6S,  Ch.  J.  id 

See  New  Triai^  6. 

Wharf  and  Wiiarfaoe» 


PUBLIC  LANDS. 
1.  The  lands  lying  within  the  corporate 
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Umita  of  San  Francisco,  which  kad 
not  been  granted  by  the  Mexican  gov- 
ernment,  or  its  officers,  {trevioiu  to  the 
conquest  of  the  country'by  tbe  Amer- 
ican forcea,  conatitute  a  part  of  the 
public  domain  of  the  United  States, 
and  cannot  be  transferred,  ezcept  under 
the  authority  of  Congresa.  Wood- 
woríh  V.  FuUon^  295 

3.  The  title  of  the  United  States  to  the 
public  domain  in  California,  relates 
oack  to  tbe  time  of  the  occupation  of 
the  country  by  the  American  army ; 
and  from  that  period  Ihe  Mexican  lawa 
in  relatioü  to  tne  disposition  of  public 
landa  ceased  to  be  of  forcé.  id 

8ee  Alcalde,  3. 

MissioN  Dolores,  1. 

TlTLE,  6,  9. 


PÜRCHASE  MONEY. 

Seé  Delivery  of  Goods,  2. 
GOLD  DusT,  3. 
Sale. 
Yerbal  Contract,  1. 


PÜRCHASER  IN  GOOD  FAITH. 

See  Mortgage,  1,  3. 
Title,  1. 


Q 

QÜERÉTARO,  TREATY  OF. 

Ste  Alcalde,  9, 10. 
Licsnse  Law,  3. 


QÜESTION  OF  FACT. 

See  Alcalde,  16. 
New  Trial,  6. 

NONSUIT,  10. 

Referemce  and  Referees,  3,  5. 
Verdict,  2,  5,  7, 13, 14. 


QUO  WARRANTO. 

1.  Thia  court  ia  atrictly  an  appellate  tri- 
bunal, and  has  no  original  jurisdiction 
except  in  cases  of  haSetu  corput ;  and 
consequently  is  not  empowered  to  issue 


a  writ  of  quowarrofUo,  for  tbe  purpos 
of  inquiring  bv  what  anihoriiv  a  per- 
son  exercises  the  duties  of  a  coUector  <if 
the  foreign  lieebse  taz.  Tht  Jaom¡ 
General,  expartej  85 

2.  The  court  being  created  by  the  coosti- 
tution,  and  its  powers  being  tbereÍB 
defined,  the  juiiadiciion  confened  bj 
tbe  coDstitution  must  be  taken  as  ex- 
clusive of  all  other  juiisdictioo.       id 

3.  The  constitution  has  not  clothed  Üiii 
court  with  the  powers  and  jurísdictiao 
of  the  court  of  king-'s  bench  in  Eog- 
land.  id 

4.  On  ¡letition  of  tbe  attomey  general  for 
a  writ  oíouo  warranA>  against  a  tax  td- 
lector  'j  Éeldy  that  the  court  bad  no  jq- 
rísdiction,  and  the  prayer  of  the  peti- 
tion  was  denied.  id 

5.  The  superior  court  of  the  city  of  Sin 
Francisco  has  no  jurisdiction  of  pro- 
ceedings  by  ^«o  warranio;  and  a  jwig- 
ment  of  that  court,  by  which  it  ww 
determined  that  A.  was  not  entiited  to 
bold  bis  seat  as  a  member  of  the 
Board  of  Aldermen  of  that  citv,  wi» 
accordingly  reversed  on  appeal.  Tk 
People  V.  GiUe^e,  342 

6.  The  case  of  tbe  People,  ex  rd.  Hugka 
V.  Giüetpie,  {ante^  p.  342,)  confiíñed. 
Tke  PeapU  v.'  King,  345 


R 

REAL  ESTÁTE 

See  Alcalde,  3  to  16. 
PossESSioN  OF  Land. 
Principal  aj<id  Aoent,  2. 
pROMissoRT  Notes. 
Title. 
Yerbal  Contract. 


RESCISSION  OF  CONTRACT. 
See  Wiu^  14. 


RECORD. 

1.  On  an  appeal  from  a  judgment  of  a 
court  of  First  Instance,  where  tbe  re- 
cord contained  none  of  theproceedings 
of  the  court  below,  except  the  pleadÍDgs 
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and  jud|;nient,  and  these  were  sufficient, 
noportion  of  tbe  evidence  being  re- 
turned ;  Held,  that  tl^s  court  would  pre- 
raroe,  nothing  appearíng  in  any  way  to 
the  contraryf  that  the  proceedings  were 
regular,  and  that  auñicient  evidence 
was  addiiced  at  the  tríal  to  warrant 
the  judgment.     Chnzales  v.  Huniley, 

32 

2.  Tbe  court  will  not  revene  a  judgment 
where  notbing  is  returned  on  appeal 
except  the  pieadings  and  judgment  of 
the  court  below,  and  these  are  regular 
and  sufficient.    Palmer  v.  Browtiy    42 

3.  The  case  of  G<mzale$  ▼.  Huntley  ir 
Fortyth,  {ante,  p,  32,)  approved.        ¿i 

4.  Where  the  record  returned  to  this 
court  contains  notbing  but  tbe  piead- 
ings and  tbe  judgment  of  tbe  court  be- 
low,  without  embodying  tbe  testimony 
given  at  the  tríal,  this  court  will  pre- 
sume that  tbe  evidence  was  suíficjent 
to  sustain  the  judgment :  and  this,  al- 
though  it  appear  in  tne  judgment 
itself  entered  up  by  the  judge  of  tbe 
court  below,  that  tbe  judgment  was 
based  upon  grounds  wboUy  untenable. 
Bennett,  J.  dissenting.  Foltom  v. 
Jtootf  374 

5.  Where  a  written  or  printed  instru- 
ment,  as  for  instancea  **  card"  published 
in  a  newspaper,  is  proposed  to  be 
given  in  evidence,  and  is  rejected  by 
the  court,  such  evidence  or  tbe  sub- 
stance  of  it  must  be  returned  with  the 
record^  or  this  court  will  not  attempt 
to  review  the  decisión  of  tbe  judge  at 
the  trial.    DwindU  v.  Henriquez,    387 

6.  Where  the  record  of  a  court  of  First 
Instance,  returned  on  appeal,  is  imper- 
fect,  the  court  will,  uncfer  tbe  statute  of 
Feb.  28tb,  18d0,j-eceive  affidavits  and 
counter  affidavits.  for  tbe  purpose  of 
ascertaining  whetner  injustice  has  been 
done  by  the  court  of  First  Instance ; 
but,  when  tbe  case  is  presented  upon 
affidavits,  the  court  will  not  reverse  a 
judgment,  unless  it  is  satisfied  that 
some  real  injustice  upon  the  merits  has 
been  done  to  tbe  appellant.  Smith  v. 
TAc  Padfic  Jtf.  8.  8.  C'o.,  445 

7.  Tbe  case  of  Foltom  v.  Root,  {ante,  p. 
374,)  affirmed  on  the  principie  oí  ttare 
dtcitit.    McFaddm  v.  Jona^  453 

Ser  Nkw  Trial,  3, 5. 

P&AGTICK,  1, 2. 


RECORDING  OF  DEEDS. 

8e€  MOBTOAOE,  1  to  3. 


RECOUPEMENT. 

See  Damaoes,  1. 
Pleadimo,  3. 


REFERENCE  AND  REFEREES. 

1.  The  practice  of  the  court  of  First  In- 
stance, sanctioned  by  custom  and  ap- 
proved by  tbe  profession,  to  refer  causes 
to  referees  to  near  and  decide  thereon, 
sustained.  By  such  relerence  the  suit 
is  not  discontinued.    Gunttr  v.  Sánchez^ 

45 

2s  It  is  not  necessary  to  make  a  motion  in 
the  court  of  First  Instance  to  set  aside 
the  report  of  referees,  before  a  party 
can  anpeal  to  this  court.  Hastings, 
Ch.  J.  dissenting.  id 

3.  The  decisión  of  referees  upon  a  ques- 
tion  of  fact  will  be  regarded  on  appeal 
as  conclusive  as  tbe  verdict  of  a  jury, 
and  will  not  be  interfered  with.        id 

4.  Action,  for  balance  of  an  account.  Bé- 
fense, payment  by  a  promissory  note. 
Replication,  that  plaintiff  was  induced 
to  receive  the  note  by  means  of  frau- 
dulent  representations.  Held,  that  the 
case  was  not  referable  under  the  statute, 
without  tbe  written  consent  of  both 
parties.     Scaman  v.  Marianif         336 

5.  The  report  of  a  referee  upon  the  facts 
of  a  case  will  be  considered  tbe  same 
as  the  verdict  of  a  jury.  Waüon  v. 
Mintum,  362 

See  Aebitbator  and  Arbitbation,  1,4. 


REGISTER  OF  SHIP. 
See  Boats  and  Vessels,  4. 


RE-HEARING. 

1.  This  court  may,  aOer  its  judgment  has 
been  pronounced,  direct  a  re-hearíng 
at  any  time  before  the  remiUitur  has 
been  sent  to,  and  ñled  in,  tbe  clerk's 
office  of  the  court  below ;    añer  that 


648 


INDEX. 


has  been  done,  tke  jurbéictíon  o(  this 
court  to  order  a  re-heaiing,  ceases ;  but 
kM,  that.  aít«r  ao  order  had  been  roade 
grantini;  a  re-bearíng,  the  remUiitur 
was  filfd  with  the  court  below,  the 
jurísdiction  to  reconsider  the  cause  was 
not  takeo  away.     Grogan  v.  JtuckU, 

193 

2.  On  a  re-hearíng,  a  party  will  not  be 
permitted  to  raise  any  point  whicb  was 
not  urged  on  the  first  argument.        id 

3.  This  court  retains  control  oía  canse  or 
appeal,  until  the  remülitur  is  filed  with 
the  court  below.    Matear  v.  Broum^ 

231 

4.  The  case  of  Cfrogan  y,  liuckUy  {ante^ 
p.  193,)  affirmed.  id 


REMITTITÜR. 

Ste  Rs-HKAKiiia,  1,  3, 4. 


RES  GESTEE. 
Set  PaiMciFAL  Am  AoskT|  1,4. 


s 


SALE. 

Á,  porchased  of  the  i^laintiffs  in  the  city 
ot*  New  York  certain  tnercharidise,  and 
gave  bis  promissory  note  payable  in 
six  months  for  the  purchase  money. 
The  ^oocis  were  shtpped  for  San  Fran- 
cisco, and,  by  the  bilí  of  ladin^  as  well 
as  by  the  agreement  of  the  parties,  were 
deliverable  to  the  order  of  the  shippert ; 
but  they  were  insured  for  and  on  ac- 
eount  of  A.;  at  the  time  of  the  parchase, 
he  received  a  bilí  of  sale,  gave  bis  note 
for  the  purchase  money,  and  took  a  re- 
ceipt  for  its  payment,  and  the  acts  of 
the  plaintifls  in  New  York,  and  of 
their  agent  in  San  Francisco  upon  the 
arríval  of  the  goods  there,  as  well  as 
the  conductof  A.,  indicated  that  all  par- 
ties  cunsidered  the  transaction  as  a  sale 
of  the  goods  to  A.,  subject  to  the  right 
of  the  plaintiífs  to  retain  poasession  un- 
til the  payment  of  the  note  given  by 
A. :-— f/e¿(2,  in  an  action  by  the  plaintiffs 
against  the  master  of  the  vessel  on 
whicb  the  goods  were  shipped,  to  re- 
cover  the  market  valué  thereof  at  San 


Francisco,  on  aecoant  of  bis  haTÍngde- 
livered  thiem  to  A.  witbout  the  onJen 
of  the  shippers,  that  the  transaction  be- 
tween  the  plaintiffs  and  A.  was  a  ioAr, 
and  transferred  to  tbe  latter  the  ^repcr^ 
in  the  goods,  sobject  to  a  ¡k%  thereoo 
for  Xh/emurckate  monqf  in  íaTor  of  the 
plaintiés,  and  that  the  maiter  of  the 
veasel  was  liable  to  the  plaintifi  oolj 
for  tbe  valoe  of  the  plaintiffs'  property 
in  the  goods  with  inteiesL  Pen$e  t. 
CcU,  369 

Set  Avcnoif  ajtd  AucrtoifKKK. 
Deuvbrt  akd  Payxbht. 
Verdict,  6. 


SALE  ON  FOREOLOSÜRE. 


8ee  PiaisoNAL  I>ecb.es. 


SALE  OF  GOODS   SHIPPED. 


8ee  Coutbact  of  Sai.x. 


SAN  FRANCISCO,  CITY  OP. 

9ee  Alcalde,  2  to  4,  6, 8, 12. 
Appekdix,  583. 
assesskrmt. 
Corporation. 

ENCROACBrifENT. 

Mortgage,  2. 
Public  Laitds,  1. 
Strebts. 


SAN  FRANCISCO,  HARB0R07. 

See  BoATs  amd  Vbssels,  1. 
Damaoes,  9. 
Nkw  Teial,  6. 

POSSKTCION  OF  LaND,  11. 

Public  Hiohway. 
Wharf  akd  Wbabfaob. 


SEAMEN. 

A  Britisb  seaman,  on  boerd  a  Brítish  ves- 
sel,  of  whicb  a  British  subject  is  master, 
may,  when  discharged  by  the  master 
in  a  port  of  the  United  States,  without 
any  faulton  the  part  of  theeeamso,  soe 
for  and  recover  bis  wages  in  a  slate 
court    Pugh  V.  Giilam^  485 
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SFXOND  ALCALDE. 

See  JüRisnicTioK,  9. 


SECOND  INSTANCE. 
See  Criminal  Law. 


SECÜRITY.  ¡ 

I 
A.  bcmg  indebted  to  B^delivered  to  h¡m  | 
a  quantity  of  liimber  as  security   for  i 
payment  of  the  debt,  wilh  ihe  under-  j 
standing  that  B.  should   proceed  and  i 
sell  the  lumber,  and  pay  his  debtout  of 
ihe  proceeds.    The  lumber  was  after- 
wards  levied  iipon  by  Xhe  defeiidants 
under   an    execution    in    their    favor 
against  A.  as  his  propeily :     Hdd,  Ihat 
the  lumber  was  nol  subject  lo  seizure 
under  an  execution  against  A.  without 
payment,  in  ihe  first  place,  of  bis  in 
debtedness  to  B.     Swanston  v.  Sublette. 

123 


SERVICE  OF  PAPERS. 

Sx  Depal'lt,  2. 

Injti.vction.  2  to  A, 
Mandamüs,  2. 


SET-OFF. 

To  en  tille  a  defendant  to  sel  off  a  claim 
agtinst  Ihe  demand  of  I  he  plaintiíT  he 
must  sel  forth  in  his  nnswer  the  na  ture 
of  the  claim  which  he  íntends  to  set 
off— and  where  this  was  not  done ; 
Meld,  that  the  conrt  lielow  properly  re- 
jected  cvidence  of  the  claim  proposed 
to  be  set  o íf.     Bernard  v.  Mullot^    308 


SHERIFF. 

Where  an  attachment  was  issued  by  the 
court  of  First  Instance  against  the  pro- 
jieriy  of  a  debtor,  and  the  sheriff  had 
execuled  the  same,  and  was  ordered  to 
make  the  amount  due  the  creditor  out 
of  the  goods,  chattels,  and  propertyof 
the  debtor  ^  kctd^  that  the  sheriff  could 
not  maintain  an  aclion  in  his  own  ñame 
lo  recover  a  sum  owiiig  to  the  attach- 
ment debtor  by  a  third  person,  for  goods 
soid  and  delivered.  SubUtte  v.  Mel- 
hado,  104 

•   VoL.   L  42 


1. 


Set  DEsfAND. 

NoNsuiT,  12,  13. 

PROCESS. 


SHIP  M ÁSTER. 

&\'c  BoA-rs  AND  Vessei^,  1.  2. 
Bill  of  Lading,  1  to5,  9. 
Sale. 
Sbamen. 


SHIP  OWNER, 

See  BoATS  AND  Vessels,  1,  2|  4. 
Charter-Party,  1  lo  3. 
Lien  6. 


SHIPS  AND  SHIPPING. 

Ssc  Bill  op  Lading. 
BoATS  AND  Vessels. 
Ciíarter-Party. 
consignbe. 

CoNTRAOT  OF  SaLB. 

Dahaoes,  9. 

NoNSÜIT,  6, 

Sale. 


SPECIAL  contract. 

Where  a  special  contract  for  the  per* 
formance  of  work  is  proved,  but  it  is 
also  shown  that  the  contract  has  been 
devíated  from,  the  judgmenl  will  nol  be 
reversed  on  the  ground  that  the  couit 
below  admitted  testimony  as  to  the 
valué  of  the  plaintiff's  services.  De 
Boom  V.  Prietíly^  206 

Where  there  has  been  a  special  con- 
tract to  erect  a  building  at  a  specified 
price,  and  accortling  to  an  agreed  plan, 
and  the  contract  is  afterwards  devíated 
from  by  consent,  the  plaintiff  cannot 
recover  upon  the  express  contract ;  for 
Ihe  reason  that  the  work  has  not  been 
performed  according  to  the  terms  of 
the  express  contract;  ihough,  at  the 
trial,  the  measure  of  corapensatioiv 
must  be  graduated  by  the  terms  of  the 
contract,  so  far  as  the  work  can  be 
traced  undcr  it.  id 

See  EviDENCE,  1. 
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SPECIFIC  PERFORMANCE. 
Sm  Verbal  Contract,  2  to  6,  8,  9. 

STATEMENT  OF  FACTS. 

On  appeal  this  court  wi)l  not  consider  the 
testimony  os  retumed,  unless  it  appears 
in  the  way  of  a  **  stateroent  of  lacla" 
aettled  by  the  parties,  or  unleas  it  ap- 
pears froin  the  return  of  ihe  clerk  that 
he  took  down  the  testimony  in  writing, 
ht  the  tría!,  and  at  the  remiest  of  one  of 
the  parties.  Buníing  v.  Beidtntan,  181 

See  Case. 

PfcACTICE,  9,  10. 

STATUTE. 
See  Appointment  to  Office,  5. 

CONCIUATION,  1. 
COKSTEUCTION  OF  StATUTE. 

Gamino,  3. 

Penalty. 
Practice,  4. 

STATCJTE  OF  FRAÜUS. 

See  AucTios  and  Auctionker,  1. 
Deuvrhy  of  Gooüs,  2. 
Verdict,  6. 


,    STAY  OF  PROCEEDINGS. 
See  Practice,  6. 

STIPÜLATION. 
See  DamaoeS)  8« 

STOCKHOLDERS. 
See  JoiNT  Stock  Cosipany. 

STREETS. 

The  Street  CDnimissioner  of  the  city  of 
San  Francisco  is  empowered  to  use  the 
necessary  fotce  to  prerent  an  injury  to 
the  public  streets  of  the  city,  and  no 
action  can  be  sustained  against  him, 
or  thoae  who  act  under  hit  ordere,  for 


«sing  nch  forcé.    Clark  v.  MeCarAf, 

4» 

See  ASSESSMRTTT. 

Encroachmeitt. 
New  Trial,  6. 

PoSSESSfON  OF  LaKD,  II. 


9TRIKIN6  FROM  THE  ROLLS. 

Strikin^  sn  attomey's  ñame  from  thi? 
roils  n  not  to  be  regarded  in  the  lifht 
of  a  pnníshtnent  as  for  confempt,  bof 
rather  as  the  exenríse  of  a  power  io' 
herent  in  every  coort  whka  has  ao- 
thorily  to  adnnit  altomeySjOf  expelling 
them  from  the  bar  vrhen  guílty  of  mK- 
conduct  j  but  where  m  attorneyis  pn>- 
ceeded  against  for  this  purpose^  neis 
entitlcd  to  ha  ve  notke  of  the  charges 
a^inst  him,  and  aa  opportmiity  ta 
make  his  defense.  The  People  \. 
Tumer,  ifj 

See  Attachse!«t. 
Attornky,  1. 
Mandahu». 


SUxMMONS, 

Where  a  SDromons  was  íssue^and  serred 
in  the  momingr  by  whicb  the  defendí 
anta  were  citi^  to  appeai  and  answer 
the  complaint  fn  >he  court  of  First 
Instance,  at  10  o'clock,  and  jud^roeat 
was  rendered  against  thenoai  9  o^ctork 
in  the  nooming  of  the  sanie  day  ;  Bdi, 
that  the  judgment  was  irregularf  aod 
shottld  be  reversed,  notwithstanding 
the  court  offered  them  permission  ta 
conoe  in  at  a  subsequent  day  and  make 
their  defense;    Parker  v.  iSkpAarií, 

131 


SUPERIOR  COÜRT. 
See  Qt;o  Warranto^  5,  & 

SÜPREME  COÜRT, 

See  ArPEAi^ 

Certiorari,  1, 2, 4. 

Eqüity. 

Final  Judgmr!«t,  2, 4. 
JuRisDiCTioN,  1  to  6,  8,  10  to  U. 
Quo  Warranto,  1  lo  4. 
Re-uearin[;,  1. 


INDEX. 
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SÜRETIES. 

Set  Attachment  aoainst  Boats  and 
Vessels,  2. 

SURPLÜSAGE. 

See  COMMITMENT. 

SÜRPRISE. 
See  New  Teial,  9  to  13. 


TAXATION. 

See  AssEssMENT. 
Li  CENSE  Law,  4. 

TENANT. 
See  Landlobd  and  Tenant. 


TENDER. 

See  Terformance,  2. 
Verbal  Contract,  6. 


TESTATOR. 
See  WiLL. 

TESTIMONY. 

See  EviDENCE. 

Insteuctions  to  Jury,  1,  2. 
Pabtt  as  Witnbss. 

TIME. 

See  AucTiON  and  Auctioneer,  3. 
Charter-Farty,  4. 

CONSTRUCTION  OF  StaTUTK,  4. 

Default,  5. 
Imjunction,  3. 
New  Teial,  14. 
Peactice,  6. 

TIDE-WATER. 
See  Ptjblic  Highway. 

WhARP  and  WlIARFAOE. 


TITLE. 

1.  The  title  acquired  by  a  third  person, 
in  good  faith,  under  a  jud^ment  of  the 
courtof  First  Instance,  while  such  judg- 
ment  is  in  forcé,  is  protected  by  see.  6 
oí  th«  act  of  February  28th,  18*^0,  and 
is  not  impaired  or  anected  b3r  the  re- 
versa! of  the  judgment  by  this  court. 
Loring  V.  lUsUy,  24 

2.  A  deed  of  conveyance  írom  an  Indían 
to  a  wbite  person  is  a  nuUity  on  its 
face,  and  no  one  can  derive  title  under 
it.  Such  a  conveyance  is  contrary  to 
the  poUcy  of  Spanish  and  Mexican,  as 
well  as  American  law,  and  is  strictly 
forbidden.     Sunol  v.  Hepbumj        2ÍÍ 

3.  Where  a  deed  of  conveyance  is  void 
upon  its  face,  as  being  in  violation  of 
law,  the  party  clainiing  under  it  is 
chargeable  with  knowledge  of  the 
law,  and  of  the  invalidity  of  the  deed: 
and  this  is  the  rule  in  Mexican  as  welí 
as  in  American  law.  In  such  case  the 
party  dotss  not  even  derive  a  color  of 
tille,  which  will  give  him  constructive 
nossession  of  a  tract  of  land  beyond 
his  actual  occupation.  id 

4.  The  policy  of  Spanish  and  Mexican 
law,  prohibiting  sales  of  land  by  In- 
diana, considered.  id 

5.  The  Plan  of  Iguala,  and  the  Mexi- 
can constituí ions  of  1836  and  of  1843, 
and  the  decrees  of  1812  and  1813,  did 
not  remo  ve  the  restrictions  on  aliena- 
tions  of  land  by  Indians.  id 

6.  The  sovereign  power  may,  in  disposing 
of  the  national  domain,  annex  sucn  con- 
ditions  to  a  grant  as  it  sees  fít ;  and  in 
such  case,  a  restriction  against  aliena- 
tion  inserted  in  a  erant  and  authorized 
by  law,  will  not  be  held  void  on  the 
ground  that  it  is  against  the  policy  of 
law.  id 

7.  Under  the  Mexican  law,  the  approba- 
tion  and  consent  of  the  govemment 
was  necessary  to  make  a  conveyance 
of  land  by  an  Indían  to  a  while  per- 
son,  valid;  and,  such  consent  beiog 
wanting,  iuld,  that  a  conveyance  was 
void  upon  its  face,  and  transferred  no 
title,  and  that  the  part}[  daiming  un- 
der it  was  chargeable  with  knowledge 
of  its  invalidity.  id 

8.  It  is  essential  to  the  validity  of  a  deed, 
that  there  should  be  a  legal  capacity 
in  the  grantor  to  convey,  and  in  the 
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gmntee  to  reeeive ;  and  if  eitber  be 
wanting,  tbe  instrument  is  invalid.   id 

9.  A  g^rant  of  a  50  vara  lot,  at  tbe  Jtfo- 
lon  Doloret^  made  by  a  Mexican  Alcal- 
de in  1842,  where  tbe  grantee  took 
possession,  enclosed  tbe  lot,  and  built  a 
house  tbereon,  is  a  titie  under  wbicb  a 
party  may  recover  possession  as  against 
one  wbo  claims  under  a  léase  executed 
by  tbe  priest  of  tbe  Mission  ín  1849.  It 
w«m«,  that  tbe  priest  had  no  autbority 
to  léase  lands  appertaining  to  tbe  Jiíis- 
$ion  añer  tbe  cession  of  California  to 
^be  United  States,  and  tbat  a  title  tbus 
ilerived  is  invalid.  Brown  v.  OPCow 
ñor,  419 

10.  Tbe  principie  of  tbe  cases  of  Suñol 
V.  Hepburn.  {ante,  p.  2-')4,)  and  Wood- 
wortk  V.  Fulion,  {aníe,p.  295,)  ap- 
¡iroved.  id 

11.  Tbe  case  of  Reynoldi  v.  Wtü,  (atUe^ 
p.  322,)  affirmed.  id 

12.  A  person  wbo  enters  into  posaession  ¡ 
of  land  under  anotber,  cannot  question 
tbe  title  of  tbe  one  from  wbom  be  bolds. 
Pierce  v.  Mintum,  470 

8ee  Alcalpk,  3  to  15. 

PossKssioN  OF  Land,  5  to  7,  9,  10. 
p0ssk8sory  action. 
Principal  and  Agemt,  2. 
Pkomissorv  Notes. 
Public  Lands. 
Verbal  Contract. 


TITLE  DEEDS. 
Ser  Verba'^  Ccktract,  1,  2,  8,  10. 


TREATIES. 
See  Alcalde,  9,  10. 

LlCENSE,  2,  3. 


TRESPASS. 

An  action  cannot  be  maintained  against 
A.,  to  recover  danaages  for  a  trespass 
to  real  estáte  committed  by  B.  Stevcn- 
$on  V.  Lick,  128 

See  Answer,  1. 
Dehand. 

NONSUJT,  10. 

nuisanck. 
Strkkts. 


TRIAL. 
See  New  Trial. 

POSTPONEMRNT  OF  TrIAL. 

Vrnur. 


TROVER  AND  CONVERSIÓN. 

See  AucTioR  and  Auctionser,  4. 
C0NSI6NEB,  2. 


u 

ÜNDERTAKING. 
&e  Injuhctioic,  1. 


USE  AND  OCCUPATION. 
See  Landlord  ard  TeMAüT,  2, 3. 


VENDOR  AND  VENDEE. 

See  AucTioN  and  Auctiokesr,  1, 2. 
Contract  of  Sale. 
Damages,  1. 
Delivery  of  G00D8. 

DeLIVERY  AND  PaYKRNT. 

Verdict,  6. 


VENUE. 

1.  Aflidavits,  on  wbicb  a  motion  lo 
cfaange  tbe  place  of  trial  in  a  crímiml 
case  is  founded,  niust  átate  tbe  fad» 
and  circumstances  from  wbicb  tbe  con' 
clusion  is  deduced  tbat  a  fair  and  ifD- 
partíal  trial  cannot  be  bad  in  tbe  county 
in  wbicb  tbe  indictment  was  íband:  t 
statement,  in  general  Urmty  tbat  a  fiir 
and  impartial  trial  cannot  be  bad,  ort 
statement  tbat  tbe  depooent  verily  be- 
lleves  tbat  a  fair  and  impartial  tiiaJ  ctn- 
not  be  bad  on  acruunt  of  popular  el- 
citement  and  false  reporta,  is  insnffi- 
cient.     The  People  v.  McCaulig,    379 

2.  Upon  an  application  in  a  diminal 
case  to  cbange  tbe  place  of  trial,  oo 
tbe  ground  tbat  a  fair  and  ioopartial 
trial  cannot  be  had  in  tbe  oouat^ 
wbere  tbe  prisoner  was  indicted,  it  » 
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nsuflicient  to  state  in  Ibe  affidavit 
tbat  a  jury  cannot  be  selected  from 
a  certain  poríion  of  the  county,  who 
would  give  the  prisoner  a  fair  and  im- 
partial  tria!.     The  PeopU  v.  Baker^  403 


VERBAL  CONTRACT. 

1 .  A  mere  paro!  agreement  for  the  con- 
veyance  oí  land  made  before  the  adop- 
tion  of  the  common  law  and  the  re-en- 
actment  of  the  statute  of  frauds  in  this 
State,  Í8  void,  there  being  neither  de- 
livery  of  possession,  ñor  of  title  deeds, 
and  no  part  payment  of  the  purchase 
money.    Harris  v.  Brown,  98 

2.  A.,  the  owner  of  a  lot  of  land  in  San 
Francisco,  request^d  B.  to  seli  the  same, 
and  delivered  to  him  the  title  deeds  in 
order  to  enable  him  to  eífect  a  sale : 
B.  agreed  verbally  with  the  plaintiff  to 
sell  the  land  to  him,  but  A.  refused  to 
comply  with  the  verbal  agreement 
which  B.,  bis  agent,  had  made  with 
the  plaintiff :  Held,  in  an  action  by  the 
plaintiff  against  A.  to  compel  the  exe- 
cution  of  a  deed,  or  the  payment  of 
damages,  that  the  agreement  was  void, 
and  could  not  be  enforced,  and  that  the 
defendant,  A.,  was  not  liable  in  dama- 
ges.  id 

3.  A  speciñc  performance  of  a  contract 
for  the  conveyance  of  land,  can  be  en- 
forced  only  wben  the  contract  is  in 
wríting,  or  where  there  has  been  part  ¡ 
performance  of  a  verbal  contract  by  the 
vendee.     Hoenv.  Simmont^  110 

4.  Where  the  terms  of  a  verbal  contract 
are  reduced  to  writing,  but  the  wrítten 
paper  is  neither  signed  ñor  delivered, 
the  contract  will  be  deemed  inchoate 
and  incomplete,  and  neither  party  will 
be  bound  by  it.  id 

¡i.  A  party  who  seeks  a  spocifíc  perform- 
ance of  a  verbal  contract  for  the  con- 
veyance of  real  estáte,  should  show 
that  he  has  fully  complied  with  the 
ntbslance  of  the  contract  on  bis  part.  id 

C.  Thus,  where  A.  contracted  verbally  to 
convey  to  B.  a  certain  lot  of  land  for 
$¿000,  of  which  sura  $1000  was  to  be 
paid  down,  and  the  balance  in  two 
montbs,  with  interest  at  the  rate  of 
two  per  cent,  a  month,  and  the  time 
for  the  payment  of  the  $4000  had 
elapsed  long  before  the  commencement 
of  the  suit ;  Helrf^  the  plaintiff  not  hav- 


ing  paid  or  tendered  the  $4000,  wntfa 
interest,  tbat  a  speciñc  performance 
ought  not  to  be  decreed.  id 

7.  An  agreement  for  the  conveyance  of 
land,  restin^  solely  in  parol,  is  v  id 
by  the  Mexican  law.  id 

8.  The  case  of  Hoen  v.  Simmons  et  al., 
{aftíe,  p.  119^)  deciding  that  a  verbal 
contract,  of  itself  alone,  was  insuffi- 
cient,  under  Mexican  law,  to  transfer 
the  title  to  real  estáte,  afíírmed :  but 
where  there  was  a  veroal  contract  of 
sale  m  prasenti,  And  the  title  deeds 
were  delivered  by  the  vendor  to  the 
vendee,  and  permission  given  to  the 
vendee  to  enter  upon  and  take  posses- 
sion  of  the  land,  and  the  vendee  did, 
accordingly,  take  possession  and  make 
vaiuable  improvements  on  the  premi- 
ses ;  Held^  that  a  specific  performance 
of  the  verbal  contract  should  be  de- 
creed.     Tohler  v.  Foisom,  207 

9.  Where  there  ha's  been  snch  a  part  per- 
formance of  a  verbal  contract  of  sale 
by  the  plaintiff,  as  to  put  him  into  a 
situation,  which  would  opérate  as  a 
fraud  upon  him,  unless  the  verbal 
agreement  should  be  enforced,  a  spe- 
cifíc  performance  of  the  contract  will 
be  decreed.  id 

10.  Under  a  verbal  contract  of  sale  of 
real  estáte,  the  delivery  of  the  titb 
deeds  is  equivalent  to  a  symbolical  de- 
livery of,  and  admission  into,  posses- 
sion of  the  property,  as  between  ven- 
áor  and  vendee^  whatever  might  be  iin 
efiect  in  conferring  actual  possesnofiy  in 
case  the  rights  of  third  persona  were 
concerned.  id 

See  Partnskship. 


VERDICT. 

1.  The  rules  by  which  courts  are  govern- 
ed  in  setting  aside  the  verdicts  of  ju- 
ries  on  the  ground  of  excessiveness  of 
damages,  considered.  Per  Hastings, 
Ch.  J.  Payne  v.  The  Pacific  M.  S.  S. 
Co.,  33 

2.  The  finding  of  a  Jury,  or  of  a  court 
passing  on  the  facts  in  place  of  a  jury, 
and  deciding  upon  the  weight  of  testi- 
mony,  will  not  be  reviewed  by  this 
court,  unless  such  fínding  be  impeacb- 
ed  for  fraud,  misconduct,  or  nustake, 
or  other  improper  iníiuences.  Payne 
V.  Jacobs^  39 
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3.  The  rule  laid  down  in  Payne  v.  The 
Pacific  Mail  Steamskip  Company,  {ante^ 
p.  33,)  approved.  id 

4»  Where  there  is  conflicting  evidence 
on  the  trial  oí  a  cause  and  no  rule 
oí  law  appeare  to  bave  been  violated. 
a  judgment  will  not  be  reversed  on  the 
supposition  that  the  jury  may  have 
come  to  a  'wronf;  conclusión  as  to  a 
matter  of  fact.     Johfuan  v.  PendUtoru, 

132 

5.  The  fínding  of  a  ju^,  or  of  the  court 
below,  acting  as  a  jury,  upon  a  qiies- 
tion  of  fact,  is  final  and  condusive. 
Pertyv.  Cochran^  180 

6.  A  contract  for  the  sale  of  goods,  for  the 
price  of  two  hundred  dolían  or  over  is 
void ;  unless  a  note  or  memorándum 
of  such  contract  be  made  in  writing, 
and  be  subscribed  by  tbe  narties  to  l^ 
charged  therewith ;  or^  unless  the  buy- 
er  shall  accept  or  receive  part  of  such 
goods ;  or,  unless  the  buyer  shall  at  the 
time  pay  some  part  of  the  purchase 
rooney ;  but  Htld^  where  the  evidence 
given  at  the  trial  did  not  appear  to  be 
fully  returned,  and  there  appeared  to 
have  been  no  objection  raised  or  ex- 
ception  taken  to  tne  insuíiiciency  of  the 
evidence,  that  this  court  would  pre- 
sume that  sufficient  evidence  of  a  pro- 

.per  character  was  given  to  warrant 
the  iinding  of  the  jury.  Bunting  v. 
Bcideman^  181 

7.  This  court  will  not  disturb  the  verdict 
of  a  jury  where  nothing  appears  upon 
the  record  of  the  proceediiigs  at  tbe  trial^ 
except  coiiñícting  evidence  upon  a 
question  of  fact  submitted  to,  and  pass- 
ed  upon.  by  the  jury ;  and  the  finding 
of  the  court  below  upon  a  question  of 
fact  will  be  reganled  m  the  same  light 
as  the  verdict  of  a  jury.  Vogan  v. 
Barricr^  18G 

8.  It  ieemf^  that  where  the  verdict  is 
clearly  contrary  to  evidence,  this  court 
may  reverse  the  judgment  on  that  ac- 
couut.     Jlcquitaly.  Crmedlf  191 

9.  Where  it  is  apparent  that,  in  case  a 
new  trial  shouía  be  granted,  the  ver- 
dict of  the  jury  must  be  in  favor  of  the 

Í)laint¡ff,  the  judgment  of  the  court  be- 
ow  in  favor  of  the  plaintifT  will  not  be 
disturbed.    TokUrv.  Foltom,  207 

10.  Where  a  judgment  is  founded  in  part 
on  incompetent  evidence,  it  will  be  re- 
versed   on  appeal,    unless  it  can  be 


clearly  seen  that  tbe  improper  evidence 
couid  have  had  no  infiuenoe  on  tbe 
miods  of  the  jury.    Maietr  v.  JB/^own, 

231 

11.  A  jury  should  make  vp  their  verdict 
from  the  facts  according  to  ihe  law  at 
given  to  them  by  the  court:  aiid  it 
sccmi,  that  it  is  improper  for  a  court  to 
charge  the  jury  *^  to  take  into  considera- 
*^  tion  all  of  the  facts  and  do  equal  jos- 
**  tice  between  the  parties ;"  inasmuch 
as  an  instruction  so  general  in  its  teños 
may  mislead  them.  Per  HASTifsc;:, 
Ch.  J.     Kdly  v.  Cunitm^m,       365 

12.  Where  this  court  seea  clearly  and 
beyond  all  doubt  that  the  rejection  of 
proper,  or  the  admission  of  improper 
evidence,  could  in  no  way  materíally 
aífect  the  result,  the  judgment  of  an  in- 
ferior court  will  not,  on  thatground^be 
disturbed.    Pctsk  v.  CoU^  369 

13.  Where  there  is  conflicting  evideoee 
upon  a  point  submitted  to,  and  passed 
upon  by  a  jury,  their  verdict  wiU  not 
be  disturbed ;  and  tbe  same  rule  ap- 
plies  where  a  question  of  fact  is  suo- 
mitted  to  the  court  wühtmt  a  jurif. 
Hoppe  V.  Robb^  373 

14.  Where  the  evidence  given  on  the  trial 
of  a  cause  is  conflicting,  and  no  lecal 
point  has  been  improperly  ruled  by  toe 
court,  the  verdict  of  a  jury  is  conclusive. 
VwincUe  v.  Htnriqucz,  387 

15.  InstructioDS  of  the  court  to  the  jury 
must  all  be  taken  together,  ana  if, 
when  thus  viewed,  the  case  appears  to 
have  been  fairly  presenled  to  toe  jury, 
the  verdict  will  not  be  disturbed.      id 

See  Attachment  Bond,  3. 
Damagks,  6,  8. 

JuaiSDICTION,  6. 

JUROR,  1,  3. 

Mastkr  and  Srrvant,  2. 

New  Trial,  1,  2,4. 

NoNsuiT,  2, 13. 

Practice,  1. 

Refkrrncr  and  Referees,  3, 5. 

WiLf.,  2. 

VERIFICATION. 
See  Bill  of  Particulars. 


VESSELS. 

See  Attachhrkt  against  boats  avd 
Vessels. 
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BOATS  AND  VrSSXLS. 

Charter-Party. 
Damaoks,  9. 
evidencb,  3. 

LlRN,  6. 

Prualit,  3. 


w 


WAGERS. 
See  Camino. 

WAGES. 

See  Damaors,  4,  5. 
Seamen. 

WAIVER. 

See  Appeal,  2. 

Bill  of  Ladino,  4. 
Demurrbe,  1,  3,  4« 

MlSJOINDER,  3. 
NONSÜJT,  7. 

WARRANT  OF  ARREST. 

It  Í8  too  late  to  raise  an  objection  to  an 
aífídavit  or  warrant  of  arrest  on  a 
criminal  charge,  aíter  the  examination 
of  the  prisoner  has  been  had,  and  it 
appeare  that  there  is  probable  cause  to 
suppose  tbat  lie  is  guilty  of  felony,  and 
an  order  of  commitinent  has  been  made 
by  tbe  committing  magistrate.  So 
hiud,  upon  an  application  to  dischargea 
prisoner  on  habeos  corpu$.  The  Paple 
V.  Snñthi  9 

See  Felont. 

WHARF  AND  WHARFAGE. 

The  proprietor  of  a  wharf  may  insist  on 
compensfttion  for  tbe  use  made  of  his 
wharf  above  the  line  of  low  water,  but 
no  compensation  can  be  claimed  for 
thatpart  of  the  wharf  below  the  line 
of  low  water.     Gunter  v.  Geary^    462 

WILL. 

I.  Where  a  last  will  and  testament  was 
executed,  on  the  19th  day  oí  Sept. 
1846,  by  a  Mexican  citizen  of  Cali- 


fornia, befor»  the  judge  (Juet)  of  the 
place,  who  certifieid  at  tiie  foot  of  the 
will,  that  the  testator  was  possessed  of 
his  entire  jud^ment  and  understanding, 
and  retained  his  perfect  memory ;  Held, 
that  it  was  incumbent  on  the  person 
contesting  the  validity  of  the  will  to 
establisb,  that  the  testator  was  not  of 
sound  mind  and  disposing  memory. 
Panaud  v.  /onei,  488 

2.  A  verdict  of  a  jury  will  not  be  disturb- 
ed  on  the  ground  that  evideiice  was 
offered  and  received  at  the  trial,  aíler 

:  objection.  that  a  custom  had  prevailed 
in  Calilurnia,  amongst  Spenish  and 
Mexican  residents,  l^fore  the  acqui- 
sition  of  tbe  country  by  the  Americana, 
that  no  more  than  two  witnesses  were 
requisite  to  attest  the  execution  of  a 
will,  when  it  appears  from  such  eri- 
dence  that  the  custom  had  prevailed 
generally  and  for  a  long  time.  id 

3.  By  Spanish  and  Mexican  law^  willa 
are  divided  into  solemn  or  seale  I,  and 
open  or  nuncupative.  The  former  need 
not  be  written  by,  ñor  be  subscribed  by, 
the  testator,  but  must  be  attested  by 
the  escribano  oí  the  place  and  seven 
witnesses,  by  subscribing  their  ñames 
on  an  envelope  in  which  the  will  is 
encloséd,  the  testator  saying  to  them, 
**Tbis  is  my  wiil;  I  desire  you  to 
**  write  your  ñames  upon  it ;"  such  » 
will  was,  probably,  never  made  in  Cali- 
ifurnia ;  in  the  latterj  the  testator  de« 
clares  his  wiil,  either  viva  vore^  or  in  a 
writing  which  be  reads  himself,  or 
has  tbe  escribano  read,  if  one  is  in  at- 
tendance,  or  any  one  of  the  witnesses 
present,  so  that  a1Í  the  witnesses  pre- 
sent  may  hear  it.  Such  a  will  need 
not  be  signed  by  the  testator.  id 

4.  Where  an  open  will  (testamenio  abierto) 
was  admitted,  on  the  face  of  tbe  com- 
plaint,  to  ha  ve  been  ^  dictated  "  by  the 
testator^  and  was  reduced  to  writing^ 
and  signed  by  three  subscribing  wit- 
nesses, citizens  {aecinos.  o(  the  place, 
one  of  whom  was  the  Alcalde,  and  it 
was  recorded  in  the  proper  book  of  tbe 
Juzgado f  Held,  Xhñt  the  will  was  valid, 
althuugh  the  testator  bad  not  signed  it, 
and  altbough  it  was  not  made  in  the 
presence  oí  an  escribano.  id 

6.  By  the  civil  law,  an  escribano  may  act 
in  the  double  capacity  of  es^rtbano  ñod 
witness,  in  the  execution  of  a  will. 
Per  Bknnett,  J.  id 

6.  A  will  is  valid,  althoagh  one  of  the 
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three  subscribí ng  witnetses  was  AU  |      vices.  is  coinpetent  to  aothenticatc  tbe 


ealde  of  the  place. 


id 


7.  Where  a  testator  bad  precisely  ordain- 
ed  in  what  way  bis  property  was  to  be 
disposed  of^and  what  duties  the  execu- 
tors  were  to  perform ;  Heid^  that  the 
will  was  valid,  notwithstanding  one  of 
tbe  three  subscribing  witnesses  was 
named  in  the  will  as  one  of  the  two 
executors,  be  not  beíng  named  as  beir  or 
legatee,  ñor  empowered  to  institute  an 
beir,  ñor  vested  with  any  discretion  in 
respect  to  the  disposition  of  (he  estáte ; 
and  heid,  further,  that  sucb  executor 
was  coinpetent  as  a  witness  to  testify 
in  support  of  tbe  will.  vd 

8.  The  formalities  of  opening  and  pab- 
lishing  a  italed  will  conaidered.  Per 
Bknnktt,  J.  id 

9%  A  will  in  wríting,  baving  been  ae- 
knowledged  by  the  lestator  to  be  bis 
last  will  and  testament  before  the  Al- 
caide, who  possessed.  in  California,  the 
powers  and  jurisdiction  of  an  ordinary 
judge,  {juez  ordinario,)  ha\'ing  been  at- 
tested  by  the  Alcalde  and  two  witness- 
es,  and  there  baving  been  no  etcrióano 
in  the  place,  and  the  will  baving  been 
registe  red  by  the  Alcalde  in  his  book 
of  records;  Heid¡  that  it  was  a  public 
writing  (etcritura  publica)  as  fuliy  as  it 
coitld  have  been  niade  so  in  Calilbrnía, 
and  required  no  further  probating  in 
order  to  authorize  the  executor  to  act 
under  it ;  and  hcld,  also,  that  the  omis* 
siuti  lu  reduce  it  to  the  furm  oía  public 
toriiing  would  not  have  aífected  its 
valiiiity;  and  hdd^  further,  that  it  was 
not  necessary  in  order  to  uphold  actsof 
th»»  executor,  done  in  conlormity  with 
the  provisions  of  the  will,  to  show  that 
he  had  laken  out  letters  teslameniary, 
the  will  itself  being  bis  aulhority  and 
comniission.  id 

10.  Tbe  records  of  the  place  in  which 
the  testator  líved  and  where  his  will 
wasnmde  baving  been  scattered  orde- 
strovcd  by  a  public  enemy ;  it  must  be 
prebumeii,  un<ler  the  rnaxim  omnia 
pr<esumutUur  riíé  tt  solenniter  egte  atia, 
that  the  will  was  duly  registered  in 
the  proper  book  of  records.  Fer  Bkn- 
NKTT,  J.  id 

11.  An  Alcalde  appointed  in  a  will  as  ex- 
ecutur,  but  not  nained  therein  as  heír 
or  leñatee,  ñor  deriving  any  profít  ór 
advantage  under  it,  and  being  aiiowed 
by  luw  no  compensation  fur  his  ser- 


will  in  bis  judicial  capacity. 


id 


12.  Where  a  ful!  inventory  of  all  tbe 
efiects  of  the  deceased  is  embodied  in 
a  will,  it  tetma  to  be  unneoenary  for 
the  executors  to  make  out  a  new  in- 
ventory;  at  all  events,  their  negiect  or 
omission  to  doso  will  not  invalitkite  tbe 
will.  id 

13.  Whers  a  testator,  in  his  will,  ap- 
pointf d  two  persons  as  executors,  and 
gave  to  earh  of  them  all  the  poirer  ootr 
Aú  property  whirh  he  himteíf  pottetttd 
os  Jully  as  in  law  may  be  required^  and 
empowered  them  to  tell  ií  a$toíhem 
ihouid  teem  proper^  for  tbe  purpose  of 
carrying  into  eíiéct  a  provisión  in  his 
will  to  pay  his  debts.  and  one  of  the 
executors,  in  good  failh,  and  for  a  fair 
price.  sold  a  portion  of  iand  for  the  par- 
póse of  raisiiig  money  to  pay  the  debts 
of  the  testator;  jETfíc/,  that  the  trans- 
fer,  when  attacked  by  the  beirs  of  tbe 
testator,  was  valid,  although  not  ex- 
ecuted  by  the  co-executor,  when  it  ap- 
peared  probable,  from  the  lestimony, 
that  be  advised  and  assented  to  the 
sale ;  and  held^  further,  that  a  prívate 
sale  was  good,  and  that  it  need  not 
have  been  at  auction.  id 

14.  A  part  of  tbe  purcbase  money  having 
been  paid  down,  it  wrm«  that  the  hein 
could  not  rescind  the  contract  of  sale, 
without  lirbt  refundingthe  amount  so 
paid.    Per  Bknnett,  J.  id 

15.  By  Mexican  law,  the  wife,  during  the 
continuance  of  the  marriage,  has  a  re- 
vocable and  feigned  dominión  in,  and 
nossession  of.  une  half  tbe   pmpeny 

Ítíntly  acquired  by  ber  and  her  hos- 
and,  (gananciales  f)  but  the  husband 
is  the  real  aml  veritable  owner,  and 
has  the  irrevocable  dominión  in,  all  the 
gananciales^  and  may  sell  and  dtspose 
of  them  at  pleasure.  id 

16.  After  tbe  death  of  the  wife,  tbe  hus- 
band may  di$))oBe  of  the  gananciales^ 
without  being  obliged  to  re&erve  lor  tbe 
chíldren  oi'  tbe  marriage  either  the  pro- 
perty iii,or  proceeds  of,  the  gaHanciales. 

id 

17.  If  the  heirs  of  a  deceased  wife  be  the 
chíldren  of  the  marriage,  they  have 
tbe  riglit  of  succesfion,  on  the  death  oí 
the  lalher.  to  tbe  whole  eMate,  {ganan' 
dales.)  with  the  right  in  the  lalher  lo 
dispose  of  one  filth ;  but  by  tbe  esiate 
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in  law  is  imdentood,  the  rtntku^  after 
all  debU  have  been  píud.  id 

18.  A  fiither,  dnríng  hU  life  time,  and 
after  the  death  á  his  wife.  may,  al-  ' 
thou^h  there  have  been  cbilaren  of  the  ' 
mamage,  diapoae  of  the  gananciaUi  for 
any  honest  porpose,  when  there  ia  no  ! 
intention  to  defraud  the  children,  and  • 
may,  by  last  will  and  testament,  direct ' 
the  aale  of  them  for  the  payment  of  hia 
debta.  id 

19.  A.  having  marríed,  and  there  being 
ehildren  of  the  xnarriage,  and  bis  wife  i 
having  died,  and  there  being  common  ; 
property  acquired  duríng  the  marriage, 
{gmumdaUij)  Hdd^  that  the  ehildren,  I 
opon  the  death  of  the  wife,  did  not  | 
aeqnire  a  vttitd  estáte  in  the  common 
property,  (/roMOficta/ec,)  and  that  the 
íhther  had  tne  abeolate  dominión  in,  and 
ecmtrol  over,  and  power  to  dispoee  of, 
aiich  property  duríng  bis  life,  and  the 
power  by  Jast  will  and  testament  to 
direct  the  sale  of  the  same  for  the  pay- 
ment of  debts,  not  only  snch  as  were 
contracted  duríng  the  continuance  of 
the  marríage,  but  also  snob  as  were  con- 
tracted by  the  busband  añer  the  disso- 
lution  of  the  marriage  by  the  death  of 
hia  wife.  id 


WITNESS. 
See  Etidence,  2. 


Paett  as  Witress. 
Will,  7. 


WORK  AND  MATERIAL9. 
See  Pleadirg,  3. 


WORKING  LAY  DAYa 

See  CnARTsa-pARTT,  4. 


WRIT. 

Bu  Arrest. 

Attacbment. 
Attornbt,  1. 
Certiorari. 

CoNTEMPT,  3. 

Habeas  Corpus. 

JURXSDICTION,  11  tOl4. 

Mandamus. 

Frocbss. 

Quo  Warranto. 

Warraht  of  Arrest. 


WRITTEN  CONTRACT. 

See  CoifSTRvcTion  of  CoHTRArr,  2. 
Partneeship. 
Yerbal  Contract. 
Vkrdict,  6. 
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